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QUANTICO DESIGN/BUILD AGREEMENT

Tlds Quantico Design/Build Agreement (this "Agreement’~) dated as of October 1, 2003
and effective for all purposes as of October 1, 2003 (the "Effective Date"), is by and baween
Hunt Lincoln Clark Family Communities LLC, a Delaware limited liability company (the
"’Company") and any
(the "Design/Builder’).

RECITALS

WHEREAS, the Company has selected the Design/Builder to perform, either directly or
pursuant to Subcontracts (h~reinafter defined), the design, engineering and construction services
set forth in this Agreement and the Contract Documents (hereinafter defined); and

WHEREAS, hhe Design/Builder is ready, wiJling and able to perform the services
required in accordance with the terms and conditions of this Agreement.

NOW, THEREFORE, in consideration of the Recitals, and other good and valuable
consideration, the receipt and sufficiency of which are hereby acknowledged, the parties,
intending to be ]egally bound, do hereby agree as follows:

ARTICLE 1
DEFINITIONS

1.1    "Affiliate" means with respeel to any entity, a second entity which is controlled by,
controls or is under common control with such first entity.

1.2 "Agreement" means this Quantico Design/Build Agreement and all amendments and/or
modifications hereto executed by the Parties.

1.3 "Applicable Laws" means all laws (including, without limitation, the Davis Bacon Act),
codes, ordinances, rules, regulations and orders of governmental authorities having jurisdiction
over the Site and/or the Work.

1.4 "Application for Paymenl" means the document prepared by the Design/Builder and
submitted to the Company showing the Design/Builder’s entitlement lo progress payments, lhe
requirements of which are more fully described in Section 5.3 hereof.

1.5 ’‘Architecl" mean .

1.6 "Authorized Representatives" means those individuals appointed by the Company and
the Design/Builder from time to time in accordance with the provisions of Section 3.1.1 and
Exhibit K hereof.

1.7 "Certificate of Subslantial Completion" means a certificate prepared by the
Design/Builder and forwarded Io the Company stating that the Design/Builder believes that the
Work or applicable portion thereof is Substantially Complete.

g135~28 v] 0 - Ouanlico Dmign Build
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1.8 "Certificate of Final Completion" means a certificate prepared by the Design,rBuilder
and forwarde~l to the Company stating that the Design/Builder believes that the Project or
applicable portion thereof is Finally Complete and that the Desigr/Buiider is entitled to final
payment in accordance with the provisions of Section 5.13 hereof

1.9 "Change Directive" means a written order signed by the Company directing a change in
the Work. A Change Directive shall state a proposed basis for adjustment, if any, in the

r Schedule. The Company may order changes in the
Work within the general scope of this Agreement, and a Change Directive shall be used in the
absence of total agreement on the terms of a Change Order.

1.10 "Change Order" means a wri~en order signed by the Design/Builder and the Company
authorizing a change in the Work, which also may adjus r the Schedule, and
which shall constitute a Modification. Th r Schedule may be changed only by
Change Order.

1.11 "Change Proposal" means a proposal for a Change Order submitted by the
Design/Builder to the Company, either at the request of the Company, or at the Design/Builder’s
own initiative.

1.12 "Civil Engineer" means .

1.13 "Company Event of Default" shall have the meaning s~ forth in Section 12.3 hereof.

1.14 "Company Indemnified Parties" means the Company, its members, agents, pa~lners
and employees.

1,15 "Construction Agreement" means that certain Quantico Construction Agreement
between the Contractor and the Design/Builder dated as of October 1, 2003, as amended and
modiiied from time to time.

1.17 "Construction Consultant" shall have the meaning set forth in the Operating
Agreement.

1.18 "Construction Documents" means the plans and specifications prepared by the
Archilect or a member of the Design Group for the Project, approved by 1he Company, and
incorporated into this Agreement by reference after such approval, to be used 1o construe1 the
Project. The Conslruction Documents shall set forth in detail all i~ems necessary to complele the
construclion of the Project in accordance with the Comract Documents (subjeot to their
completion following commencement of the Construction Phase). All material amendments and
modifications Io the Plans and Specifications must be approved by the Company prior to
incorporation into this Agreement.

#I350428 v~0 - Quamico Design Build Agre~nenl
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1.19 "Construction Notice to Proceed" means the notice given by the Company to the
Deslgn/Builder stating that the Site is available to the Design/Builder and directing the
Design/Builder to commence construction oft.he Project.

1.20 "Construction Phase" means the period set forth in the Schedule beginning with the
issuance of the Construction Notice to Proceed and ending on the date of Substantial Completion
of the Project.

1221 "Construction Work" means that portion of the Work consisting of the provision of
labor, materials, equipment and services provided in cormection with the construction of the
Project as set forth in the Contract Documents, and subcontracted by the Design/Builder to the
Contractor.

1.22 "Contract Documents" means this Agreement and those documents set forth on Exhibit
_C all of which form the entire integrated agreement between the Company and the
Design/Builder.

1.23 "Contract Time" means the period of time, including authorized adjustments, allotted in
the Schedule for the Substantial Completion of the Work.

1.24 "Contractor" means 

1.25 "Contingency" shall have the meaning set forth in Section 5.17.

1.26 "Cost of the Work" consists of those items of Work whidt are paid for by the Company
to the Design/Builder, and consist of" those categories of costs set forth as allowable on Exhibit
D_

.

1.27 "CPM" means a critical path method schedule in the form of precedents, networks and
time sequences.

1.28 "Credit Provider" shall have the meaning as set forth in the Operating Agreement.

1.29 "Day" or "Days" means calendar days. If a Day requiring notice or action falls on a
weekend or national or local holiday, the next non-weekend or non-holiday shall be applicable.
"Business Day" or "Business Days" means Days other than weekend, national or local holidays
in which federal or state government agencies in the Commonwealth of Virginia are open for
business.

1.30 "Design/Builder" mean
.

#1350428 riO- Ouanfico Design Build Agmemem
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1.31 "Design/Builder Event of Default" shall have the meaning set forth in Section 12.]
hereof.

1.32 "Design/Builder Indemnified Parties" means the Design/Builder, Contractor and the
Architect and its and their partners, shareholders, members, managers, directors, officers,
employees, subcontractors and agents.

1.33 "Design Group" means all architects and engineers having a contract with the
Design/Builder to furnish architectural or engineering services for the Project. Members of the
Design Group are listed on Exh~it M attached hereto. The Architect is a member of the Design
Group where the context requires.

1.34 "Design Materials" means any and all documents, shop drawings, electronic
information, data, plans, drawings, sketches, illustrations, specifications, descriptions, models
and other information developed, prepared, furnished, delivered or required to be delivered by
the Design/Builder (a) to the Company under the Contract Documents or (b) developed or
prepared by the Design/Builder specifically to discharge its duties under the Contract
Documents,

1.35 "Design Phase" means the period set forth in the Schedule commencing with the
Design/Builder’s receipt of a Notice to Begin Design and ending upon the date the Company
approves the Construction Documents.

1.36 "Design Work" means that portion of the Work consisting of the design services
required to be provided in connection with the design of the Project as set forth in the Contract
Documents, and subcontracted by the Desigr/Builder to the Architect, which shall be performed
consistent with the standards of professional care exercised by national design firms.

1.37 "Environmental Documents" means the environmental documents listed on Exhibit C.

1.38 "Excusable Delay" shall have the meaning set forth in Section 4.6.1 hereof.

1.39 ’Tee" means lhe fee payable to the Design/Builder, which is 

1.40 "Final Completion" or "Finally Complete" means the point at which the Work or a
portion thereof has been completed in accordance with the terms and conditions of the Contract
Documents, including Punch list items.

1.41 "For~e Majeure" means labor dispute, fire, unusual delay in transportation or delivery,
unavoidable casua]~y, flood (assuming Design/Builder has taken reasonable precautions),
earthquake, epidemic, civil disturbance, war, freight embargo, riot, sabotage (by persons other
than the Design/Builder, Subcontractors and Team Subcontractors), extreme weather conditions,
malerial shortage or any other similar act or condilion, in each ease only to the exlent the event
in question is beyond the conlrol of and without the fault or negligence of the Design/Builder.

350428 v 10- Quandeo O~ign Build Agr~menl
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1.43 "Governmental Approvals" means those governmental (including agency) actions
required to be obtained by the Company and necessary for the completion of the Project,
including, but not limite.d to, modification of existing zoning, vacation of certain stre~ and/or
alleys, and modifications to or variances from applicable building codes, all as more fully
described on ~ hereto.

1.44 "Hazardous Materials" means any substance:

the presence of which requires investigation or remediation under any federal,
state or local law, statute, regulation, ordinance, order, action, policy or common
law;

which is or be~mes defined as a "hazardous waste", "hazardous substance",
"hazardous mat~al", "toxic substance", "hazardous pollutant", "toxic pollntant",
or contaminant under any federal, state or local law, statute., regulation, rule or
ordinance or amendments thereto, and all applicable judicial, administrative or
regulatory decrees, judgments or orders relating to the protection of human health
or the environment, including, without limitation, the Comprehensive
Environmental Response, Compensation and Liability Act, 42 U.S.C. ss. 9601 ~t
se~. ("CERCLA"), as amended, the Resource, Conservation and Recovery Act, as
amendS, 42 U.S.C. ss 6901 ~._~.~_q. ("RCRA"), the Toxic Substances Control Act,
]5 U.S.C. Sections 2601-267], the Clean Air Act, 42 U.S.C. Sections 7401 ~
~ and the F~eral Water Pollution Control Act, 33 U.S.C. Sections 1251 to
1387, as the foregoing may be amended from time to time (collectively, the
"Environmental Laws");

which is petroleum, including crude oil or any fraction thereof not otherwise
designated as a "hazardous substance" under CERCLA, including without
limitation gasoline, diesel fuel 0r other petro]eum hydrocarbons;

which is toxic, explosive, corrosive, flammable, infectious, radioactive,
carcinogemc, mutagenic, or otherwise hazardous and is or becomes regulated by
any govemmema] authority Or instrumentality or the United States or jurisdiction
in which the Project is localed;

the presence of which on the site causes or threatens to cause a nuisance or
trespass upon the site or adjacent properties or poses or threalens to pose a hazard
to the health or safety of persons on or about the site; or

Underground Storage Tanks as defined in Section 9001 of RCIL% 42 U.S.C.
Section 6991.
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1.45 "Inexcusable Delay" shall have the meaning set forth in Section 4.6.1.

1.46 "Landscaping Work" shall have the meaning set forth in Exhibit A.

1.47 "Liquidaled Damages" shall bane the meaning sel forth in Section 4.6.4.

1.48 "Managing Member" mean
y, which is the managing member of the Company.

1.49 "Modification" means an amendment to this Agreement executed by the Parties afl~ the
Effective Date.

1.50 "Notice to Begin Design" means the notice given by the Company to the Design/Builder
stating that the Design/Builder is authorized to begin the design of the Project.

1.51 "Operating Agreement" means that certain Limit~ L~ability Company Operating
Agreemen! of Camp Pendleton & Quantico Housing, LLC dated as of October 1,2003.

1.52 "Order of Magnitude Documents" means the drawings, specifications and other
documents prepared for the Design/Builder by the Architect for the Company’s review and
approval prior to the preparation of the Construction Documents, as more particularly specified
in Exhibit J hereto. The Order of Magnitude Documents shall illustrate the scale and relationship
of Project components, outline the nature and structwal exterior and three dimensional scale of
the Project and shall fix and describe in dual] the configuration and character of the Project
~nccming all items of the ?rojecl necessary for the complete and final preparation of the
Construction Documents in accordance with the requirements of the Contract Documents,
including architectural, mechanical and electrical systems, materials and such other dements as
may be appropriate.

1.53 "Overhead" means home office overhead costs of the Design/Builder payable to the
Design!Builder

1.54 "Party" or "Parties" means !he Company and/or the Design/Builder, their respective
permitted successors and/or assigns, and any other future signatories to this Agreement,

1.55 ’Tayment and Performance Bonds" means the payment bond and performance bonds
issued by lbe Surety, in !he form sel forth on ExhibJl N, oovvfing the faithful performance and
completion of 1he Construction Work, including payment for all malerials and tabor furnished or
supplied in connection with the Construction Work, by the Contractor, as required under the
Construction Agreement.

1.56 "Pendleton Design/Build Agreement" means the Pendleton Design/~uild Agreement
dated as of October l, 2003, between the Company C
and all amendments and/or modifications thereof.



1.57 "Phases" means the construction phases of the Project described in Exlu~bit "G," as the
same may be modified by agreement of the Company and Design/Builder. Phases subsequent to
the initial scope of work under the Construction Agreement are initially included as alternates
under the Construction Agreement and will be incorporated into the Construction Agreement by
change order prior to the commencement of each such Phase.

1.58 "Project" means Ihe facilities to be known as Quantieo Family Housing Quantieo,
Virginia, together with all on-site infrastructure, site improvements and appurtenances to be
designed, constructed and installed in connection therewith, as more fully set forth and described
in the Contract Documents and as are required thereby or reasonably inferred therefi’om.

1.59 "Punch list" means those minor items of Work to be completed after Substantial
Completion and prior to Final Completion, which do nol prevent the Project from being used for
the purpose for which it is intended and which will not prevent occupancy.

1.60 "Rehabilitation Work" shall mean the rehabilitation of existing residential units as more
fully described in Exhibit A,

1.61 "’Retainage" means the amount withheld from progress payments from the Company to
the Design/Builder from time to time, as more fially described in Section 5.5 hereof.

1.62 "

.

1,63 "Schedule" means the schedule atlached hereto as Exhibit H. The Schedule shall be
adjusted pursuant to the provisions of the Contract Documents.

1.64 "Scheduled Date of Substanlial Completion" means those dates the Design/Builder has
agreed to achieve Substantial Completion of various portions of the Work in accordance with the
Schedule, as adjusted for approved extensions of time.

1.65 "Separate Contractors" means those individuals or entities (other than the Team
Subcontractors) who have entered into arrangements with the Company for the provision of
labor, materials or other services in connection with the Project.

1.66 "Site" is the real property on which the Projec! will be located, which is more fully
described on Exhibit ] hereto, and any other real property on which the Work will be performed.

).67 "Subcontract" means an agreement between the Contractor, the Architect, or the
Design/Builder (other than agreements between the Design/Builder and the Team
Subcontractors) and another person or entity engaged ~o perform a portion of the Work.

1.68 "Subconlraclor" means an individual or entity who has entered into an agreement with
either the Architect, the Contraclor or the Design/Builder (other than Team Subcontractors) for
the provision of labor, materials or other services required to be performed by the Design/Builder
under the Contracl Documenls.
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1.69 "Substantial Completion" or "Substantially Complete" means, with respect to various
portions of the Work, the stage in the progress of such Work when such Work is complete, with
the exception of Punch list items, in accordance with the Contract Documents, so that it may be
used by the Company for its intended purpose.

1.70 "Surety" means one or more issuers of the Payment and P~rformance Bonds, each of
which shall be (a) on the Treasury List for the amount of its responsibility; and 0a) licensed to do
business in the state where the Project is located.

1.71 "Team Subcontract" means an agreement between the Contractor or the Architect and
the Design/Builder in which the Design/Builder delegates a portion of its responsibilitie~ under
this Agreement.

1.72 "Team Subcontractors" means the Contractor and the Architect.

1.73 "Trustee" shall have the meaning set forth in the Operating Agreement.

1.74 "United States Member" m~ans The United States of America, Department of the
Navy, in its capacity as a member of the Company.

1.75 "Work" or "Scope of Work" means all labor, materials and services required to be
performed or provided by the Design/Builder pursuant to the provisions of the Contract
Documents, as more fially described in Exhibit :A hereto. The .:terms Work or Scope of Work
include Design Work, Construction Work, Rehabilitation Work and Landscaping Work.

ARTICLE 2
SCOPE OF WORK

2.1 Performance of Work

The Design/Builder covenants and agrees that it shall be responsible for performing and
completing, and for causing all Team Subcontractors and Subcontractors to perform and
complete, the Work in accordance with the Scope of Work set forth in Exhibit A and the
Schedule set forth in Exhibit H as adjusted for extensions of time as permitted in lhis Agreement,
the Contract Documents and Applicable Laws. The Design/Builder covenants that the Design
Work and the Design Materials provided thereunder shall be appropriate for the purposes stated
in Exhibit A. Although it is the responsibility of the Design/Builder to conform the Work to
Applicable Laws at all times, to the extent there is a change in one or more Applicable Laws
after the dale of execution of this Agreement, and such change has the effecl of increasing the
cosl or time of performance of the Work, such change shall be the subject of a Change Order
under the provisions of Article 6 hereof. Additionally, the Design/Builder shall be responsible
for achieving Substantial Completion of the Project or portions thereof by the date(s) of
Substantial Completion set forth in lhe Schedule attached as Exhibil H, as the same may be
exlended fi’om time to time pursuant to the provisions of this Agreement, and shall achieve Final
Completion within a reasonable time thereafter.
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2.2 Professional Standard

2.2.1 Standards of Performance. The Work shall be performed in accordance with the
professional standards applicable to projects, buildings or work of complexity, quality and scope
comparable to the Work and the Project, and shall be performed by the DesigrgBuilder, Team
Subcontractors and other Subcontractors. The Design/Builder may make such additions or
substitutions to personnel and responsibilities as it deems necessary or appropriate in order to
carry out its responsibilities hereunder, provided such personnel shall be suitably qualified.
Nothing in this Agreement shall be construed to create any contractual liability between the
Company and either Team Subcontractors or Subcontractors, except as otherwise specifically
provided herein.

2.3 Use of Design Materials

2.3.1 Use of Design Materials.

2.3.1.1 The Company shall have unlimited rights to copy and use solely in
connection with the Project all Design Materials, including the right to use same on the Project at
no additional cost to the Company, regardless of degree of completion, provided that said
services performed have been fully paid for as required by the terms of this Agreement. The
Design/Builder agrees to and does hereby grant to the Company and any assignee or successor of
the Company as owner of the Project a royalty-free license to an), such Design Materials as to
Which the Design/Builder may assert any rights under the patent or copyright laws. The
Design/Buildcr hereby assigns outfight and exclusively to the Company all copyrights in the
design appearance of the Project. The Design/Builder, as part of its agr~emants with any Team
Subcontractor, Subcontraclor or consultant, will secure such license and use fights from each
such entity, and shal! defend, indemnify and hold the Company Indemnified Parties harmless
from any claims from such for claims by such entities for copyright or patent infringement.

2.3.1.2 The Company shall indemnify and hold harmless the Dasign/Builder
Indemnified Panics ti’om and against all claims, liabilities, demands, actions, costs and expenses
(including attorneys’ and experts" fees and costs) (collectively, "Claims") (a) arising from any
use by the Company, its successors or assigns of such Design Materials if the DesignfB~i]d
Agreement is terminated by the Company prior to Substamia] Completion of the Work, or (b)
arising as a resu]l of amendments or modifications of any such Design Materials made without
the prior writlen consort1 of Design/Builder.

2A Local Condilions; Environmental Site Conditions

2.4.1 Local Conditions. Subjeel to the provisions of Exhibil A, the Design/Builder
represents that it has laken steps reasonably necessary Io ascertain the nature and location of the
Work, and that it has investigated and satisfied itself as to lhe general and local conditions which
are applicable to the Work such as (a) conditions bearing on transportation, disposal, handling
and slorage of materials; (b) the availability of labor, water, power and roads; (e) normal weather
conditions; (d) observable physical conditions at the Site; (e) the surface conditions of the
ground; and (f) the characler of equipment and facilities needed prior to and during the
performance of the Work. To the exlent lhe Design/Builder encounters subsurface or concealed
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conditions or existing utilities which differ materially from that actually known by the
Design/Buildm" as of the date of this Agreement or the Project characterization reports listed on
Exhibit C, th~n notice by the Design/Builder sbal] be given to the Company promptly before
conditions are disturbed and in no event later than  Business Days after the first
observance of the conditions if a Change Order is contemplated by the Design/Builder due to
such condition. Such materially different conditions shall entitle the Design/Builder to an
equitable adjustment in  Schedule pursuant to the Change Order provisions of
this Agreement.

2.4.2 Hazardous Materials. To the extent the Design/Builder encounters Hazardous
Materials at the Site (and not brought there by the Design/Builder, Team Subcontractors or
Subcontractors or not expressly identified and included in the Scope of Work, including, but not
limited to Lead Based Paint, and Asbestos Containing Materials), the Design/Builder shall notify
the Company in accordance with the provisions of Section 2.4.1 above; provided, however, that
the Design/Builder shall have no obligation, whether by Change Order or otherwise, to
participate in any way in the removal, disposal or treatment of such Hazardous Materials unless
the Design/Builder, at its sole discretion, elects to do so. The Design!Builder includes the
removal of all existing above and below grade structures in the Scope of Work including the
removal of any Hazardous Materials, which were identified in the Environmental Documents or
known as of the date of this Agreement by the Design Builder or Affiliates in the above grade
S~TUCtureS.

The DesignfBuilder also includes in the Scope of Work the removal of any below grade utilities
which will interfere with new construction and which were identified in the RFP or known as of
the Effective Date by the Design/Builder or Affilimes Project characterization reports lisled on
Exhibit C, and the Design!Builder has the option to abandon the existing utilities in place if they
do not interfere with new construction. If the utilities are made of Hazardous Martials or are
insulaled with Hazardous Materials, and the Hazardous Materials were identified in the
~.nvironmental Documents or known as of the Effective Date by the Design/Builder or Affiliates,
the Design/Builder includes the removal in the Scope of Work unless the Design/Builder elects
to abandon the utilities in place. Any other Hazardous Materials besides the ones specifically
identified in this Section are not included in the Scope of Work.

2.5 Order of Magnhude Documents and Construction Documents.

2.5.1 General. The Company has given the Desigr~Builder the Notice to ~egin
Design, and the DesigrdBuilder has instructed the Architect and its Subcontractors to commence
preparation of the Order of Magnitude Documents for review and approval by the Company.
After such approval, the Design/Builder shall cause the Architect and its Subcontractors to
prepare the Construction Documents. The Order of Magnitude Documents and Construction
Documents shall be consistent with, and develop in detail, the intent of the Contract Documents,
and shall include documents customarily required for regulatory approval by governmental
agencies. The Construction Documents shall also provide information customarily necessary for
the use of such documents by those in the building trades and include all docuruents required for
the complele and final construction of the Project, other than such details customarily developed
ir shop drawings or otherwise during construction. The Design/Builder’s submittal and the
Company’s review of the Order of Magnitude Doeumems and the Construction Documents shall
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be conducted in accordance with the durations and procedures set forth in Exhibits H and J
hereto, and in acc

not relieve the Design/Builder from its responsibilities under this Agreement,
or be deemed to be an approval or waiver by the Company of any deviation from, or of the
Design/Builder’s failure to comply with, any provision or requirement of the Contract
Documents, unless such deviation or failure has been identified as such in writing in the
document submitted [’or approval by the Design/Builder and approved by the Company.

2.5.2 Reliance on Approvals. The Design/Builder shall be entitled to rely on the
approvals of the Company with respect to the Design Materials. If the Company revokes,
modifies or otherwise changes in a material way its approval, or modifies the original Scope of
Work requiring mod[fieatien to one or more systems which have been design~ and approved,
the Design/Builder shall be entitled to a Change Order in accordance with the provisions of
Article 6 hereof. No Change Order shall be issued to the extent such modification is due to the
fault or negligence of the Design/Builder.

2.5.3 Review of Contract Documents and Field Conditions. The Design/Builder
shall be responsible for all errors, inconsistencies or omissions in the Construction Documents.
The Design!Builder shall take field measurements and verify fie]d conditions and shall carefully
compare such field conditions and conditions and other information known to the Design/Builder
with the Contract Documents before commencing activities. The Design/Builder shall perform
the Work in accordance with the Contract Documents and submittals approved in accordance
with the durations and procedures set forth in .E..xh~bits H and J hereto.

2.6 Legal Requirements.

2.6.1 The Design/Builder shall:

2.6.1.1 Comply with and shall cause the Contractor and all Subcontractors to
comply with Applicable Laws, and shall give applicable notices pertaining thereto. The
Design/Builder shall prepare and file all documents required to obtain the necessary approvals of
governmental authorities having jurisdiction over the Work and/or the Project and shall secure
those permits and governmental fees, licenses and inspections required by the Contract
Documents to be secured by the Design/Builder (to the extent the Contract Documents do not
require the Company to obtain such approvals). In the event of any conflicts between local laws,
codes, ordinances, n~les, regulations and orders and this Agreement or the Contract Documents,
the DesigrdBuilder is required to comply wi~h local laws, codes, ordinances, rules, regulations
and orders, but the Design/Builder shall be entitled to a Change Order adjusting 
Contract Time to the extent such compliance requires a change in the scope of the Work as
presently sel forth in, or reasonably inferable from, the Contract Documents. All such conflicts
shall be immediately brought to the attention of the Company’s Construction Consultant and the
Company for review. 

. To the extent the Company informs the
Design/Builder that fees in connection with any trade permits requiring payment by the
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Design/Builder under the Contract Documents will be waived by the appIieable entities
If and to the extent such entities impose charges in the

future for such perm]ts, such charges shall be paid by the Company, or shall be the subject of a
Change Order to tiffs Agreement in accordance with the Change Order provisions of this
Agreement. The Design/Builder shall comply with the requirements of Exhibit P.

2.7 Services and Facilities.

2.7.1 General. The Design/Builder shall provide everything required for the orderly
progress and proper execution and completion of the Work and the Project in accordance with
the requirements of the Contract Documents, whether temporary or permanent and whether or
not incorporated or to be incorporated into the Work, including, but not limited to, design
services, labor, materials, equipment, furnishings, tools, construction equipment and machinery,
utilities, transportation and other fueilities and services.

2.7.2 Supervision. The Design/Builder shall supervise and direct the Work in
accordance with its best skill and attention. The Design/Builder shall be solely respons~ie for
and have control over design and construction means, methods, techniques, sequences and
procedures. The Design/Builder shall be responsible to the Company for the acts and omissions
of, and whenever this Agreement refers to lhe negligence, fault or omission of the
Design/Builder, such term shall include the negligence, fault or omission of, the Design/Builder’s
employees, Team Subcontractors, Subcontraclors and their agents and employees, and other
persons performing portions of the Work untler a contract with the Design/Builder. The
Design/Builder shall not be relieved of obligations to perform the Work in accordance with the
Contract Documents by tests, inspections or approvals required or performed by persons other
than the Contractor.

2.7.3 Coordination. In accordance with the requirements of Exhibit A hereto, the
Design/Builder shall coordinate design and construction requirements with governmental
agencies, uti]ities, and all other parties either involved in infrastructure improvements or
otherwise affected by the design and eonstruetien requirements.

2.7.4 Cooperation. In accordance with the requirements of Exhibit A hereto, the
Design/Builder shall assist the Company’s staff and reasonably cooperate wilh the Company’s
legal, financial, design and construction consultants and all other designated representatives
during the design and construction of the Project.

2.7.5 Management. The Design/Builder shall implement suitable management
systems and work plans for the Project relative to Projecl safety, quality assurance and managing
and controlling the Work. The Design/Builder may make such additions or substitutions to
persormd and responsibi]ities as it deems necessary or appropriate in order to carry out its
responsibilities hereunder, provided such personnel shall be suitably qualified. The
Design/Builder shall appoint one or more individuals who shall be authorized to act on behalf of
the Design/Builder and with whom the Company may consult at all reasonable limes, and whose
instructions, requesls, and decisions will be binding upon the DesignfBuilder as to all matters
pertaining to this Agreement and the performance of the Parties hereunder. The Design/Builder
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shall advise the Company in writing of the names of the individuals referred to in the preceding
sentence.

2.7.6 Reports. The Design/Builder shall prepare and submit to the Company, during
both the Design Phase and the Construction Phase, monthly progress reports on the Work
accomplished during the prior monthly period, which reports shall be prepared in a manner and
in a format reasonably acceptable to the Company and submitted to the Company withi

 Days of the first day of each month. As part of each such report, the Design!Builder
shall provide an updated Schedule, including CPM illustrating the progress which has been
made, by reference to the CPM, and specifically whether the Work is on schedule or behind
schedule and actions being taken to correct Schedule slippage. The monthly report shall also set
forth the Design/Builder’s projected progress for the forthcoming month.

2.8 Warranties.

2.8.1 Construction Warranty. The Design/Builder warrants to the Company that any
and all materials, eqmpment and furnishings incorporated in the Construction Work will be in
substantial conformance with the intent of the RFP and the Offer (as each is defined in the
Operating Agreement) and of quality as good or better than required by the Contract Documents
and new unless otherwise required or permilted by the Contract Documents, thal the Work will
be free from defects not inherent in the quality required or permitted, and that the Work will
conform with the requirements of the Contract Documents. The Design/Builder may reuse some
existing utilities, if in the reasonable opinion of the Civil Engineer for the Project, the utilities are
in satisfactory condition. Work not conforming to these requirements, including substitutions
not properly approved and authorized by ~he Company, may be considered defective and, at the
Company’s election may be replaced by the Design/Builder. The cost of such replacement shall
be a Cost of the Work. The foregoing warranty excludes damage or defect caused by abuse,
modifications not executed by the Design/Builder, improper or insufficient maintenance,
improper operation, or normal wear and tear under normal usage. Such warranty shall exclude
warranties relating ~o design, warranty of fitness, and any other express or implied warranties
other than as set forth herein or in the Contract Documents; provided, however, that the
foregoing shall not impair the rights of the Company to maintain an action for breach of contract
against the Design/Builder.

2.8.2 Rehabilitation Warranty. The Design/Builder warrants to the Company that
any and all materials, equipment and furnishings incorporated in the Rehabilitation Work will be
in ~ubstantial conformance with, and of quality as good or better than lhal required by, the intent
of the RFP and the Offer and of quality as good or better than required by the Contract
Documents and new unless otherwise required or permitted by the Contract Documents, that the
Work will be free from defects not inherent in the quality required or permitted, and that the
Work will conform with the requirements of the Contract Documents. The Design/Builder may
reuse some existing utilities, if in the reasonable opinion of the Civil Engineer for the Project, the
utilities are in satisfactory condition. Work not conforming to these requirements, including
substitutions not properly approved and authorized by the Company, may be considered
defective and, at the Company’s dection may be replaced by the Design/Builder. The cost of
such replacement shall be a Cost of the Work. The foregoing warranty excludes damage or
defect caused by abuse, modifications not executed by the Design/Builder, improper or
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insufficient maintenance, improper operation, or normal wear and tear under normal usage. Such
warranty shall exclude warranties relating to design, warranty of fitness, and any other ~xpress or
implied warranties other than as set forth herein or in the Contract Documents; provided,
however, that the foregoing shall not impair the rights of the Company to maintain an action for
breach of contract against the Design!Builder.

2.8.3 Landscaping Warranty. The Design/Builder warrants Io the Company that any
and all plants, materials and equipment incorporated in the Landscaping Work will be in
substantial conformance with, and of quality as good or better than that required by, the intent of
the RFP and the Offer and of quality as good or better than required by the Contract Documents
and new unless otherwise required or permitted by the Contract Documents, that the Work will
be free from defects not inherent in the quality required or permitted, and that the Work will
conform with the 1equirements of the Contract Documents. Work not conforming to these
requirements, including subslitutions not properly approved and authorized by the Company,
may be considered defective and, at the Company’s e]ection may be replaced by the
Design/Builder. The cost of such replacement shall be a Cost of the Work. The foregoing
warranty excludes damage or defect caused by abuse, modifications not executed by the
Design/Builder, improper or insufficient maintenance, improper operation, or normal wear and
lear under normal usage. Such warranty shall exclude warranties relating to design, warranty of
fitness, and any other express or implied warranties other than as set forth herein or in the
Contract Documents; provided, however, that the foregoing shall not impair the rights of the
Company to maintain an action for breach of contract against the Design/Builder.

2.8.4 Application of Warranties. The Company and the Design/Builder acknowledge
that the Work shall be performed in phases, and that for purposes of commencement of
warranties, warranties with respeel to each building or group of buildings shall commence on
the date of Substantial Completion of such building or group of buildings. If wit ar
after the earlier of (A) the date of Substantial Completion of a building or designated portion
therenf, or (B) the date for commeneemen’~ of warranties under the Contract Documents, any of
the Work relating to such building or such landscaping, as the case may be, is found to be not in
accordance with the requirements of the Contract Documents, the Design/Builder shall correct it
promptly after receipt of written nctic~ from the Company to do so unless the Company has
previously given the Design/Builder a specific written acceplanee of such condition after the
Company has been specifically informed in wrting by the Design/Builder that the condition is
not in accordance with the Contract Documents. This period o  shall be extended with
respect to porliona of the Work firsl performed after Substantial Completion of such building to

after Substantial Completion of such extended Work. This obligation shall survive
acceplanee of the Work under the Contract Documents and termination of this Agreement. The
Company shall give such notice promptly after discovery of the condition. Such costs shall be
payable as Cost of the Work.

2.8.5 No Limitation. Nothing contained in this Section 2.8 shall be construed to
establish ~ period of limilalion with respect to other obligations which the Design/Builder might
have under the Contract Documents. Establishment of the time periods set forth in this Section
2.8 relale only lo the specific obligation of the Design/Builder ao correct the Work, and has no
re]ationship Io the time within which the obligation to comply with the Contract Documents may
be soughl to be enforced, nor to the time within which proceedings may be commenced to
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establish the Design/Builder’s liability with respect to the Design/Builder’s obligations other
than specifically to correct the Work.

2.8.6 Third Part3, hems. The Design/Builder shall, for the protection of the Company,
demand from all suppliers and Subcontractors from which the Design/Bui]de’t prooures
machinery, equipment or materials or services, warranties and guarantees with respect to such
machinery, equipment, materials or services, which shall be made available to the Compmy to
the full extem of the terms thereof.

2.8.7 Intentionally Omitted.

2.8.8 Failure to Correct Work. If the Design/Builder fails to cortes Construction
Work, Rehabilitation Work and/or Landscaping Work within a reasonable time after written
notice from the Company pursuant to Section 2.8.4, the Company may correct it in accordance
with the terms of this Agreement. In such case, if the Design/Builder does not proceed with
correction of such Construction Work, Rehabilitation Work and/or Landscaping Work within a
reasonable time, the Company may remove it and store the salvable materials or equipment at the
Design/Builder’s expense. If the Design/Builder does not pay costs of such removal and storage
within Days after written notice, the Company may, upo  additional
Business Days’ written notice, sel! such materials and equipment at auction or at private sale and
shall accoun’~ for the proceeds thereof, after deducting costs and damages that should have been
borne by the Design/Builder, including compensation for services and expenses made necessary
thereby. If such proceeds of sale do not cover costs which the Design/Builder should have
borne, the Design/Builder shall pay such excess to the Company; if such prooeeds are in excess
of the costs which the Design/Builder should have borne, such excess shall be paid by the
Company to the Design/Builder. Such costs shall be payable as provided in Section 5.1.

2.8.9 Acceptance of Work. If the Company prefers Io accept Construction Work,
Rehabilitation Work and/or Landscaping Work which is not in accordance with the requirements
of the Contract Documents, the Company may instead of requiring its reperformance

If the parties cannot agree, such
matter shall be subject to dispute resolution as provided herein. Such adjustment shall be
effected whether or not final payment has been made.

2.8.10 Removal of Work. The Design/Builder shall ren~ove from the Site portions of
the Construction Work which are not in accordance w~th the requirements of the Conlract
Docum~nts and are neither corrected by the Design/Builder nor accepted by the Company. The
costs incurred in removing such Work shall be Cost of the Work.

2.8.11 Damaged or Destroyed Work, The Design/Builder shall bear the cost of
correcting destroyed or damaged construction, whether completed or partially completed, of the
Company or Separate Contractors caused by the Design/Builder’s correelion or removal of"
Construction Work which is not in accordance with the requirements of the Contract Documents.
If such costs arise during the performance of the Work, such costs shall be charged against the
Cost of the Work. If such costs arise after Final Completion, :~uch costs shall be payable as
provided in Section 5.1.3.
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ent.

2.10 Access by Company or United States Member.

The Design/Builder s~al] afford the Company, the Construction ConsuJtant, the United
States Member and their respective authorized designees access to the Project Site at all times,
subject to r~asonable prior notice for access outside of normal business hours.

2.11 Use of Site.

The Design/Builder shall prepare a Mobilization Plan, prior to the start of each phase, for
the Company’s review and approval based won information provided Io the Design/Builder by
the Company. The Mobilization Plan shall outline all mobilization requirements of the Project
including schedule for equipment mobilization ’and demobilization, laydown area requirement
and proposed locations, and any other applicable items. The foregoing Mobilization Plan shall
be revised from time 1o time as necessary Io ~nco~porate additional information on site
availability provided by the Company. The Design/Builder shall confine opera’Lions at the Site to
areas pcrmitled by law, ordinances, pmTaits and the Contract DocumerRs and shall not
unreasonably encumber the Site with materials or equipment. The Design/Builder shall at all
times confine its access and use of the Site to the areas designated by the Company from time to
time as being delivered and available 1o the Design/Builder. Notwithstanding any other provision
of this subsection, the Company acknowledges that the Schedule was developed based on certain
representations of the Company regarding availabi]ity of the Site, or relevant portions thereof, at
certain times, and to the extent that any or a]l of the Site is not available for the Design/Builder’s
activities on a timdy basis, the Design/Builder shall be entitled to an equitab]e adjustment in the

Schedule in accordance with the Change Order provisions of this Agreement.

2.12 Patents, Trademarks, Copyrights.

The Design/Builder shall
defend all suits or claims for infringement of pat~t, trademark, and copy-rights against the
Company Indemnified Parties, and shall save the Company Indemnified Parties harmless from
loss on account thereof for any and all matters arising in connection with the Work or the Project
(such costs to be paid as ~ Cost of the Work), except with respect to any parlicular design
process or the producl of a particular manufacturer or manufacturers specified and required by
the Company, other than pursuant to the recommendation or suggestion of the Design/Builder or
a Team Subeontraclor ; provided however, if the Design/Builder has reason to believe that the
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design, process or product so specified is an infringement of a patent, the Design/Builder shall be
responsible for any loss resulting unless lhe Design/Builder has provided the Company with
prompt written notice of the Design/Builder’s belief, and the Company has nevertheless elected
to go forward with s~eh design, process or product so specified.

2.13 Rubbish; Debris; Cleanup.

During the performance of all on-site Work, the Design/Builder shall at all times keep the
Site and adjacent streets, properties and sidewalks reasonably free from waste materials, debris
and/or rubbish, and shall employ adequate dust control measures. Costs incurred on account of
such activities shall be paid as a Cost of the Work. If accumulation of such materials, debris,
rubbish or dust constitutes a nuisance or safety hazard or is otherwise objectionable in the
reasonable opinion of the Company, the Design/Builder shall promptly r~nove them. Upon
Substantial Completion of the Work, or any portion or component thereof, the Design/Builder
shall remove from the Site, or applicable portion thereof, all tools, construction equipment,
machinery, surplus materials, waste materials and rubbish and shall leave the Site in a "broom
clean" condition. If the Design/Builder fails to clean up as provided in the Contract Documents
afte Days written notice from the Company, the Company may do so and the
cost thereof shall be charged to the Design/Builder or as provided in Section 5.9 of this
Agreement.

2.14 Permits, Fees and Notices.

Unless otherwise provided in the Contract Documents or unless designated a
Governmental Approval in Exhibit F hereto, and subject to the provisions of Section 2.6 hereof,

 To the extent there
is an change in the type or cost of any of such permits or inspection occurring after execution of
this Agreement, there shall be an equitable adjustment in th  Schedule on account of
such change in accordance whh the Change Order provisions of this Agreert~ent. The
Design/Builder shall comply with and give notices required by Applicable Laws.

2.15 Shop Drawings, Product Data and Samples.

2.15.1 Documents and Samples at the Site. From and after commencement of the
Constrvelion Work, the Design/But]tier shall maintain at the Site one record copy of the
Construction Documents, and any and all amendmenls therelo, in good order and marked to
record changes and selections made during the Design Phase and Construction Phase. In
addition, the Design/Builder shall maintain at the Site approved shop drawings, product data,
samples and similar required submittals. These shall be provided to the Company within a
reasonable time after Final Completion of the Work but not to excee  Days.

2.15.2 Shop Drawings, Product Data and Samples.

2.15.2.1 "Shop Drawings" are drawings, diagrams, schedules and other data
specially prepared for the Work by the Design/Builder, the Contractor, a Subcontractor,
manufacturer, supplier or distributor to illustrate some portion of the Work.
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2.15.2.2 "Product Data" are illustrations, standarc~ schedules, performance
charts, instructions, brochures, diagrams and other information furnished by the Design/Builder
to illustrate materials or equipment for some portion of the Work.

2.15.2.3 "Samples" are physical examples which illustrate materials,
equipment or workmanship and establish standards by which the Work wilt be judged.

2.15.2.4 Shop Drawings, Product Data, Samples and similar submittals are not
Contract Documents. The purpose of their submittal is to demonstrate for those portions of the
Work for which submittals are required the way the Design/Buildar proposes to conform the
construaion to the Construction Documents.

2.15.2.5 The Design/Builder shall review and take appropriate action upon
Shop Drawings, Prodn~t Data, Samples and similar submittals. To the ex~tent the Company
wishes to review any such Shop Drawings, Product Data, Samples and similar submittals, it shall
give reasonable prior notice ~o the Design/Builder, and shall conduct such review so as not to
delay the Work.

2.15.3 Responsibility. The Design/Builder shall not be relieved of respons~ility for the
deviations from requirements of the Contract Documents by the Company’s approval of Shop
Drawings, Product Data, Samples or similar submittals unless the Design~Builder has
specifically informed the Company of such deviation at the time of the submitlal and the
Company has given written approval to the specific deviation.

2.16 Tests and Inspections.

2.16.1 Initial Tests and Inspections. Unless otherwise provided for in the Contract
Documents, the Design/Build~" shall make arrangement for all tests, inspections and approvals
of portions of the ConstruOion Work required by the Contract Documents, Applicable Laws or
normal construction practices with an independent testing laboralory or entity acceptable to the
Company, or with the appropriate public authority, and the costs of such tests, inspections and
approvals shall be a Cost of the Work. The DesignfOuilder shall give the Company, the
Construction Consultant, and RO]CC (Resident Officer in Charge of Construction) timely notice
of when and where tests and inspections are to be made so that the Company, the Construction
Consultant, and ROICC may observe such procedures

 

2.16.2 Additional Tests and Inspections. If the Company or public authorities having
jurisdiction determine that portions of the Construction Work require additional testing,
inspection or approval beyond that required by subsection 2.16.1, the Company will instruct the
Design/Builder to make arrangements for such additional testing, inspection or approval by an
entity acceptable to the Company, and the Design/Builder shall give timely notice to the
Company of when and where tests and inspections are to be made so the Company may observe
such procedures. ]f such additional tests and/or inspections reveal failure of the portions of the
Work to comply with the requirements of the Contract Documents, the costs of such tests and
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required correction .shall be paid as a Cost of the Work. 

2.16.3 Required Certificates. Required certificates of testing, inspection or approval
shall, unless othen~tse required by the Contract Documents, be secured by the Design/Builder
and promptly delivered to the Company.

2.16.4 Timing of Testing and Inspections. Tests or inspections conducted pursuant to
the Contract Documents shall be made promptly to avoid unreasonable delay in the Work.

2.17 Execution, Correlation and Intent.

2.17.1 Execution of Agreement. Execution of this Agreement by the Design/Builder is
a representation that the Design/Builder has visited the Site, become generally familiar with the
local conditions under which the Work is to be performed and correlated personal observations
with requirements of the Contract Documents.

2.17.2 Inlent of Contract Documents. The iment of the Contract Documents is to
include all items necessary for the proper execution and completion of the Work by the
Design/Builder. The Contract Documenls are complementary and what is required by one shall
be as binding as if required by all; performance by the Design/Builder shall be required only to
the exlent consistent with the Contract Documents and reasonably inferable from them as being
necessary to produce the intended results.

2.17.3 Organization of Materiais. Organization of the Design Materials into divisions,
sections and articles, and arrangement of drawings shall not control the Design/Builder in
dividing the Construction Work among Subcontractors or in establishing the extent of
Construction Work performed by any "trade.

2.17.4 Meaning of Words. Unless otherwise stated in this Agreement, words having
welt-known technical or construction related industry standard meanings are used in accordance
with such recognized meanings.

2.18 Labor and Materials; Liens.

Un]ess otherwise provided in the Comract Documents, the Design/Builder shall provide
and pay for labor, materials, equipment, tools, construction equipment and machinery, water,
heat, utilities, transportalion, and other facilities and services necessary for the proper execution
and completion of the Work, whether temporary or permanent and whether or not incorporated
or Io be incorporated in Ihe Work. The Design/Builder shall enforce strict discipline and good
order among the Design/Builder’s employees, Subcontractors and other persons carrying out the
Work. The Design/Builder shall not permit employment of unfit persons or persons not skilled
in tasks assigned to them.

The Design/Builder shall not permil any Team Subcontractors, Subcontractors or laborers
to place liens on the Project covering any portion o~’the Work fo! which the (2ornpany has made
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payment to the Design/Builder. If such liens are imposed, the Design!Builder wil! satisfy,
discharge or bond such liens within Days after written notlc~ fi’om the
Company of the existence of such liens (or such shorter p~od as is required to prevent the
foreclosure of or execution on such liens). If the Design/Builder fails to satisfy, discharge or
bond such liens within such  Day p~od (or such shoaer period as is required to
prevent the foreclosure of or execution on such 1lens), the Company may bond such liens and
charge the cost of the bond and any other reasonable costs in connection therewith to the
Design/Builder as well as withhold from the Design/Builder the amount of such !ten under the
provisions of Section 5.9.

2.19 Cutting and Patching.

2.19.1 Cutting and Patching of the Work. The Design/Builder shall be responsib!e for
cutting, firing, or patching site utilities, materials, or other site structures required to complete
the Work or to make its parts iit together properly.

2.19.2 Damage to Work of the Company or Separate Contractors. The
Design/Builder shall not damage or endanger any portion of the Work or fully or partially
completed construction of the Company or Separate Contractors by cutting, palehing or
otherwise altering such construction, or by excavation. The Design/Builder shall not cut or
otherwise alter such construction by the Company or a Separate Contractor except with written
consent of lhe Company and of such Separate Contractor, such consent nol to be unreasonably
withheld. The Design/Builder shall not unreasonably withhold consent from the Company or a
Separate Contractor with respect to cutting or otherwise altering the Work.

2.20 Uncovering of Construction Work.

2.20.1 Uncovering. lfa portion of the Construction Work is physically covered contrary
to the Company’s written requesa (such notice to be given in sufficient time in advance so as not
to delay the Construction Work) or to requirements of the Contract Doeurnents, it must, if
required in writing by the Company, be uncovered for the Company’s observation and be
replaced without change in the Schedule 

2.20.2 Covering of Work Requested to be Observed. Ifa portion of the Construction
Work has been covered which the Company has not spedfically re.quested to observe prior to its
being covered, the Company may request to see such Construction Work and it shall be
uncovered by the Design/Builder. If such Construction Work is in accordance with the Conlraet
Documents, costs of uncovering and replacement shall, by appropriate Change Order, be charged
to the Company . An appropriale time extension shall also be given.
If such Construction Work is not in accordance with the Contract Documents, the Design/Builder
shall pay such costs as a Cost of the Work, unless such condition was caused by the Company or
a Separate Contractor in which event the Company shall be responsible for payment of such
costs by appropriate Change Order, and an appropriale time extension shall also be given.
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ARTICLE 3
COMPANY’S DUTIES AND RESPONSIBILITIES

3.1 Information and Services Required of the Company.

3.1.1 Company Designation of Authorized Representative. The Company shall
designate, from time to time, by advising the Design/Builder in writing one or more Authorized
Representatives authorized to act on the Company’s behalf with respect to the Project, together
with the scope of his/her respective authority, with whom the Design/Builder may consult at all
reasonable times. Such designations as of the Effective Date are set forth on Exhibit.K hereto.
Functions that this Agreement provides will be performed by the Company can be delegated by
the Company only by written notice to the Design/Builder from the Company. Exh~it K may be
amended from time to time by the Company pursuant Io written notice of such amendment to the
Design/Builder. The Design/Builder shall not be chit‘tied to rely on directions (nor shall it be
required to follow directions) from anyone oulside the scope of that person’s authority as set
forth in written delegations pursuant to this Agreement. Directions, instructions and decisions
made by Authorized Represenlalives of the Company shall be binding on the Company.

3.1.2 Communication. During the lerm of this Agreement, the Company shall
communicate with Team Subcontractors, Subcontractors, suppliers and others performing any
part of the Work only through the Design/Builder’s Authorized Representative designated on
Exhibil K hereto, as may be amended from time to time.

3.1.3 Consent and Approval. Whenever the Company’s consent, approval,
satisfaction or determination shall be required or permitted under the Contract Documents with
respect ’to the Design/Builder’s performance of the Work, and this Agreemenl does not expressly
state that the Company may act in its sole discretion, such consent, approval, satisfaction or
delermination shall not be unreasonably withheld, qualified, conditioned or delayed, whether or
not such a "reasonableness" standard is expressly stated in this Agreement. Whenever the
Company’s cooperation is required by the Design/Builder in order to ear~ out the
DesigrdBui]der’s obligations hereunder, the Company agrees that it shall act in good faith in so
cooperating with the Design/Builder. The Company shall cooperate fully with the
Design/Builder and shall furnish decisions, information, and approvals required by this
Agreement in a limply manner so as not to delay the Work, provided that the Company shall
have no less time for review and approval than set forth in Exhibit J.

33 A Governmental Approvals. The Company shall be responsible for obtaining the
Governmental Approvals set forth on Exhibit F hereto. Any delay in obtaining the
Governmental Approvals shall entit]e the Design/Builder to an equitable adjustment in the
Schedule in accordance with the Change Order provisions of this Agreement, excep~ to
the extent such delay is due to the fault or negligence of the Design/Builder. The Company shall
also be responsible for paying for all building permits, site permits, licenses, govemmental fees
and inspeelions other than the cost of trade permits, which shall be paid by the Design/Builder as
a Cost of the Work.

3.I.5 Financial Information. The Company shall, at the written request of
Design/Builder, prior to eommencemem of the Work and thereafter from time to time, furnish to
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the Design/Builder reasonable evidence that financial arrangements have been made to fulfill the
Company’s obligations under this Agreement. Furnishing of such evidence shall be a condition
precedent to commencemcmt or continuation of the Work. In the event the Design/Builder
determines, in its reasonable opinion, that evidence of financial arrangements provided by the
Company is unsatisfactory, or if the Company fails to provide evidence of financial information,
then the Design/Builder may, upon  Days prior written notice to the Company, stop
the Work until satisfactory evidence of financial arrangements has been received by the
Design/Builder.

3.2 Activities on the Site by Company or Separate Contractors.

3.2.1 Company’s Right to Award Separate Contracts. The Company reserves the
right to perform work or operations ~elated to the Project (other than the Work) with the
Company’s own forces, and to award separate contracts to Separate Contractors in connection
with other portions of the Project.

3.2.2 Integration of the Work with Separate Contractors. Following the request of
the Company, the Design/Builder shall prepare a plan in order to integrate the work performed
by Sepexate Contractozs with the performance of the Work, and shall submi’t such plan to the
Company for approval. The plan shall be fair and reasonable for the Design/Builder and the
Separate Contractors, and the Design/Builder shall work with the Separate Contractors to reach
agreement on such plan. The DesigrdBuiider shall arrange the performance of the Work so that
the Work and the work of the Separate Contractors are, to the extent applicab]�, properly
integrated, jointed in an acceptable manner, and performed in the proper sequence so that any
disruption or damage to the Work or to any work of Separate Contractors is avoided.

3.2.3 Coordination. The DesignfBnflder shot] provide for the coordination of the
activities of the Design/Builder and its Team Subcontractors and Subcontractors with the
activities of the Separate Contractors. The Design/Builder shall participate with all Separate
Contractors and the Company in reviewing and coordinating the schedules of the Separate
Contractors with the Schedule. The Design/Builder shall make any revisions to the Schedule
deemed necessary to properly incorporate the work of the Separate Contractors with the Work.

3.2.4 Use of Site. The Design/Builder shall afford the Company and all Separate
Contractors ~easonahle oppo~unily ]’or storage of materials and equipment and performance of
their work. The Design/Builder shall also connect and coord~r~ate ~ts Work and operations with
the Company and all Separate Contractors’ operations as required by the Contract Documents.
The Company shall direct the Separate Contractors to cooperate with the Design/Builder and to
avoid actions or omissions which could interfere with or delay the activities of the
Design/Builder. The Design!Builder shall not be responsible or liable for the materials and
equipment stored on lhe Site by Separate Contractors.

3.2.5 Deficiency in Work of Separate Contractors. If part of the Design/Builder’s
Work depends for proper execution or resuhs upon construction or operations by the Company
or a Separate Contractor, the Design/Builder shall, p~or to proceeding with that portion of the
Work, promptly report Io the Separale Contractor and the Company apparenl discrepancies or
defects in such other construction that would render it unsuitable for proper execution and results
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by the Design/Builder, The DesignfBuilder and the Separate Contractor shall use good faith
efforts to resolve any snch discrepancies or defects or any disagreem~ts relating thereto.
Failure of the DesignfBuilder to report shall constitute acceptance by the Design/Builder of the
work of Separate Contractors as fit and proper to receive the Design/Builder’s Work (except as to
those defects or discrepancies that are not apparent), but only to the extent that the Company is
~anable to recover against the Separate Contractor damages of the Design/Builder on account of
such condition, as set forth below.

3.2.6 Claims Involving Separate Contractors. The Design/Builder shall defend and
save harmless the Company and each Separate Contraclor against any and all damages or claims
lhat may arise because and to the extent of loss occasioned by the breach of the Design/Builder’s
obligations hereunder, and the costs associated therewith shall be Cost of the Work. In the event
that the Design/Builder unnecessarily and unreasonably delays the work of Separale Contractors
by not cooperating with them as required hereby, or by not affording them reasonable
opportunity to perform their work as stated herein, the Design/Builder shall, in such event, pay
all reasonable direel incremental costs and expenses ~neurred by such Separate Contractors due
Io any such delays, as Cost of the Work. If any Separate Contractor shall assert a claim or bring
an action against the Company alleging damage due to the fault or neglect of the Design/Builder,
the Company shall immediately notify the Design/Builder, who shall defend such claim. If it is
determined that ~he Design/Builder was at fault, the Design/Builder shall pay all costs of defense,
including attorney’s fees, as well as any resulting judgment or settlement, as Cost of the Work

3.2.7 Damage or Injury by Separate Contractors. ~ the event that any Separate
Contractor unnecessarily and unreasonably delays the Work by not cooperating with the
Design/Builder, or by not affording the Design/Builder reasonable opportunity to perform the
Work as stated herein, the Company shall, in such event, pay all reasonable direct incremental
costs and expenses incurred by the Design/Builder due to any such delays, and shall grant an
equitable time extension, pursuant to the Change Order provisions of this Agreement.

3.3 Assignment of Separate Contracts.

if the Company determines that il wishes to assign to the Design/Builder one or more
contracts between the Company and a Separate Con~’aetor, it shall give the Design/Builder
written notice of such desire, including in such nntiee a copy of such contract for the
Design/Builder’s review and approval. The Separate Contractor shall be fully qualified to
perform the work under the to-be-assigned contract, shall possess the financial eapabilily to
perform its obligations under such to-be-assigned contract, and shall provide ] 00% payment and
performance bonds covering such work from sureties meeting the standards set forth herein.
Such contract shall contain provisions similar to those contained in the Design!Builder’s,
Contractor’s and/or Architect’s agreements with their Subcontractors with respect to liability,
indemnification, retainage, payment, labor and other material items. Upon the Design/Builder’s
approval of the assignmenl of such contract, such Separate Contractor shall cease to be a
Separate Contraclor and shall thereafter be deemed to be a Subcontractor of the Design/Builder,
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3.4 Company’s Right to Stop the Work.

If the Design/Builder persistently fails to correct Work which is not in accordance with
the requirements of the Contract Documents and this Agreement or persistently fails to carry out
the Work in accordance with the Contract Documents, the Company, by written order signed by
the Company, may deliver a notice to the Design/Builder setting forth that such a persistent and
malerial failure is oeeurrlng and has occurred, and demanding that the Design/Builder commence
a cure of such.persistent and material failure within Days and diligently pursue such
cure thereafter. In the event that the cure is not commenced within such ay period
and pursued diligently thereafter, the Company may, by a second written notice to the
Design/Builder, order the Design/Builder to stop the Work, or any portion thereof, until the
cause for such order has been eliminated; provided, however, thai the fig, hi of" the Company to
stop the Work shall not give rise to a duty on the part of the Company to exercise this right for
the benefit of the Design/Builder or any other person or entity and shall not give rise to any
liability of the Company 1o the Design/Builder resulting from any dday (except to the extent that
such order is found to be improper).

3.5 Company’s Right to Carry out the Work.

If the Design/Builder defaults or neglects to carry out the Work in accordance with the
Contract Doenments and fails within ) Day period after receipt of written notice from
the Company to commence and diligently continue correction of such default or neglect with
diligence and promptness, the Company may after su ) Day period give the
Design!Builder a second written notice to correct such deficiencies within such 
Day period. If the Design/Builder within suc ) Day period afer receipt of such
second notice fails to commence and diligently continue to correct any deficiencies, the
Company, withoul prejudice to other remedies the Company may have, may correct such
deficiencies. ]n such case an appropriate Change Order shall be issued deducting from payments
then or thereafter due to the Design/Builder the east of correcting such deficiencies, including
compensation for additional services and expenses made necessary by such default, neglect or
failure. If payments then or thereafter due lo the Design/Builder are insufficient to cover such
amounts, the Desigr~q3uilder shall pay the difference Io the Company.

ARTICLE 4
TIME

4.1 Progress and Completion.

The Design/Builder shall commence the Work immediately after the Effective Date and
shall use commercially reasonable good faith efforts Io achieve Substantial Completion by the
dates set forth in the Schedule, which is attached hereto as Exhibit H.
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4.2 Schedule Obligations.

4.2.1 Contract Schedule. The planning, design, construction and completion of the
Project shall be undertaken and compleled in accordance with the Schedule, which shall define
major design and construction activities, their sequences and elapsed completion time from the
date of the Notice to Begin Design. The Schedule shall s~t forth separate Substantial
Completion Dates for each building. The dates of Substantial Completion set forth in the
Schedule shal! not be modified except by a Modification or Change Order.

4.2.2 Prosecution of the Work. The Design/Builder shall use commercially
reasonabl� good faith efforts to prosecute the Work so that the portion of the Work completed at
any point in time is rlo! less than as rexluired by the Schedule. If the rate of progress is such that
the total amount of Work and/or the degree of completion of the Project accomplished by the
DesignlBuildcr v~thin any time period required by the Schedule is less than the amount therein
specified, the DesigrdBui)der shall so notify the Company.

4.3 Preconstruction Activities.

Within Days after the Effective Date, the Design/Builder shall submit to the
Company for review a detailed schedule of" prsconstruction activities, by expanding the
preconstruction activities scl forth on the Schedule. This preconstmction schedule shall be
prepared using the CPM, and shall show in sufficient detail the starting and completion lime
sequences of design and Subcontract award activities of the Design/Builder, and identify all
interface activities ofthe Company.

4.4 Construction Activities.

At such time as the Construction Documents are ready to be bid, the Design/Builder shall
submit to the Company for incorporation into the Contract Documents, a revised Schedule,
which will expand the Schedule approved to date, but which will not, in and of itself, change the
date(s) of Substantial Completion of the Project. This reviscd Schedule shall be based upon a
CPM and shall show in complete detail starling and completion time of detail activities of each
of the various trades, the sequence of the Work and all significant activities for each Phase.

4.5 Intentionally Deleted.

4.6 Delays.

4.6.1 Excusable Delays. To the extent any of the following events results in an actual
delay in the Work, such shall constitute an "Excusable Delay" (to the extent not set forth below,
a delay will be considered an "Inexcusable Delay").

4.6.1.1 Failure or inabilily of the Company to make available any or all of the
Site in accordance with the requirements of the Schedule.

4.6.1.2 Failure or inability of the Company to o~" the Design Builder to obtain
necessary zoning changes, variances, code changes, permits or approvals from any governmental
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authority, or failure to obtain any street or alley vacations required for the p~rformance of the
Work, except ~o the extent due to the fault or neglect of the DesigriBuilder.

4.6.1.3 Delays resulting from the acts or omissions of Separate Contractors.

4.6.1.4 Delays resulting from Force Majeure.

4.6.1.5 Differing, unusual or concealed Site conditions that could not
reasonably have been anticipated by the Design/Builder in preparing the Schedule, including,
without limitation, archaeological finds, soil eondilions (including rock or other geological
conditions), underground foundations, abandoned utility lines and water conditions, including
lhe provisions contained in Section 2.4.1.

4.6.1.6 Delays resulting from the existence or discovery of Hazardous
Materials on the Site not brought to the site by the Design/Builder and not required to be
removed by the Design/Builder pursuant to Section 2.4.2 of this Agreement.

4.6.1.7 Delays resulting from changes in Applicable Laws occurring after the
date of execution of this Agreement.

4.6.1.8 Delays resulting from the acts or omissions of the Company and those
within the control of the Company, or failure ofperformanee by the Company or those within the
ennt~ol of the Company.

4.6.2 Schedule Amendment due to Excusable Delays. The Design/Builder shall
notify the Company of the Excusable Delay as soon as practicable, but in no event more than 

Days after the Design/Builder becomes aware of the occurrence of the Excusable
Delay. Such notice shall describe the Excusable Delay and shall slate the approximate number
of Days the Design~Builder expects to be delayed. After the cessation of the Excusable Delay,
the Design/Builder shall notify the Company of the number of Days the Design/Builder believes
that its activities were in fact delayed by the Excusable Delay. In the event that the Excusable
Delay arises as a result of a Change Order request by the Company, the request for an extension
of time contained in the resulting Change Order proposal shall be deemed sufticient for purposes
of this subsection.

4.6.3 Decision by Company. Within fi ys after cessatic~ of an event
giving rise to either an Excusable Delay or Inexcusable Delay, the Parlies will use good faith
efforts tu agree on the extent to which the Work has been delayed and whether the delay is an
Excusable Delay or an Inexcusable Delay. In the absence of agreement between the Parties ~s to
the then current status of Excusable Delays and Inexcusable Delays, the Company will provide
the Design/Builder with wri~en notice of the Company’s determination of the respective number
of Days of Excusable Delay and/or Inexcusable Delay within Days after receipt by the
Company of the Design/Builder’s written request for such detemaination. The issuance by the
Company of s~ch a determination shall not, however, be deemed a eor~currene¢ by the
Design/Builder of the matters set forth therein, and the Design/Builder may invoke the dispute
resolution procedures with respect to such determination. Pending completion of dispule
resolution procedures, the Design/Builder may take such acceleration or other measures on
account of the Company’s determination of Inexcusable Delay, and if completion of the dispute
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resolution procedures results in the Company’s det~mination being changed to Excusable Delay,
the costs associated with such measures shall be paid by the Compan

4.6.4 Liquidated Damages. In the event and to the extent there is an Inexcusable
Delay in the Work and the actual date or" Substantial Completion of a portion of the Work is later
than the scheduled date of Subslantial Completion for such portion of the Work as set forth on
Exhibit H (and as adjusted pursuant to the t~-ms of thls Agreemen0, the Design/Builder shall be
required to pay Liquidated Damages in an amoun

4.8 No Damages on Account of Delay.

The Desigr~rBui]der and the Company acknowledge that in the event that the
Design/Builder fails to achieve Substantial Completion of the Work by the dates established in
the Schedule, as adjusted, the Company may incur damages. Nevertheless, as part of the overall
agreement between the Company and the Design/Builder, the Parties agree that the
DesignlBuilder shall not be responsible for any damages, whether direct, indirect, special,
consequenlial or punitive, incurred by the Company as a result of the failure of the
Design/Builder to achieve Substantial Completion of the Work on or before the dales set forth in
the Schedule excepl as otherwise provided in Section 4.6.4 of this Agreement.

ARTICLE 5
PAYMENT AND COMPLETION; S
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5.1.2 Payment. The Company shaI! pay the Design/Builder in cun-cnt funds for the
Design/Builder’s performance of this Agreement th
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5.2 Schedule of Values.

The Design/Builder has submitted to the Company, and the Parties (to include the United
States Member) have agreed upon the schedule of values shown in Exhibit E, which set forth the
various portions of the Work, n. This
schedule of values shall be used as a basis for payment and shall be updated periodically. All
estimated construction costs nol allocated to a trade work line item or to general conditions in the
schedule of values shall be allocated to the Contingency and shall be utilized as described in
Section 5.17.

5.3 Applications for Payment.

The Design/Builder shall deliver to the Company on or before the last Business Day of
each month an Application for Payment coverin

h. Provided the Application for Payment is
reeeivexl nol later than the last Day of the month, the Company shall make paymenl to the
Design/Builder not later than th ) Day of the following month. If an Appliealion
for Payment is received by the Company after the last Day of the month, payment shall be made
by the Company not later tha Days after the Company receives the Application for
Payment. With each Application for Payment the Design/Builder shall submit such evidence as
may be necessary to dernonstrate costs incurred or estimated lo be incurred on account of Cost of
the Work during such month and the percentage of completion of each eategnry of Work. If the
Company disputes any portion of an Application for Payment, it shall notify the Design/Builder
in writing with Days of receipt, which notice shall set forth in detail those items
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disputed. The Company shall not be required to make payment on account of items about which
it has a good faith dispute.

5.5 Retainage.

5.5.1 With respect to the Design Work, .

5.5.2 With respect to Construction Work  Retainage on each Phase shall be
withheld until the Phase i eomp]ete; thereafter, no fuaher Retainage will be withheld on
that Phase. No Retainage shall be withheld on account of Overhead, Fee, general conditions
payable to the Design/Builder or the Contractor or purchase orders entered into by the
Design/Builder or the Contractor. Subject to the First Mortgage Loan Documents (as defined in
the Operating Agreemenl), Retainage with.held on account of each Phase shall be released upon
Substantial Completion of such Phase, le  of the value of any uncompleted Work or
Punch list items relating to such building. Subject to the Firsl Mortgage Loan Documents,
Retainage withhdd on account of uncompleted Work or Punch list items relating to a Phase shall
be released upon complmion of such uncompleted Work or Punch list items. Subject to the First
Mortgage Loan Documents, all remaining Retainage shall be fully released with )
Days of Final Completion of the entire Work.

5.6 Early Release of Subcontractor Relainage.

Ifa Subcontractor has completed its portion of the Work (including all Punch list items)
pursuanl Io any given Subcontract, the Design/Builder may request the Company 1o disburse the
Retainage allocable to such Subcon~raclor, after delivering to the Company any necessary
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consent to such disbursement from such Subcontraetor’s surety, in form reasonably satisfactory
to the Company. If the Company is reasonably satisfied that the Subcontractor’s Work has been
completed in accordance with the Contract Documents, the Company shall disburse the
Subcontractor’s shm’e of Retainage. Regardless of whether the Company has disbursed said
Rctainage to any Subcontractor, the warranty period with respect to such Work shall commence
at Substantial Completion of the Work or designated portion thereof.

5.7 Payment for On-Site and Off-Site Stored Materials.

Payment shall be made on account of materials and equipment delivered and suitably
stored al the Sile for subsequent incorporation in the Work. Payment shall be similarly be made
for materials and equipment suitably stored off the Site, conditioned upon the Design/Builder
famishing evidence to the Company that (a) title to the materials and equipment will pass to the
Company upon payment; (b) the mmerials and equipment are adequately insured; and (c) such
other matters as the Company may reasonably request in order to protect its inlerests.

5.8 Title to Construction Work.

The Design/Builder warrants ~at title to all Construction Work covered by an
Application for Payment shall pass to the Company no later than the time of payment. The
Design/Builder farther warrants that upon submittal of an Application for Payment, all
Construction Work for which Applications for Payment have been previously issued and
payments received from the Company shall, to the best of the Design/Builder’s knowledge,
information and belief, be free and dear of liens, claims, security interests or encumbrances in
favor of the Design/Builder, Team Subcontractors, Subcontractors, material suppliers, or other
persons or entities making a claim by reason of having provided labor, materials and equipment
relating to the Construction Work.

5.9 Withholding of Payment.

The Company may withhold payment on account of an Application for Payment to the
extent necessary to protect the Company from loss because of:

5.9.1  or

5.9.2

5.9.3 f

5.9.4 d

Whe~ the above reasons for withholding payment are removed, payment shall be made for
amounts previously withheld. Prior 1o any withholding pursuant to this Section, the Company
shall meet with lhe Design/Builder to discuss polential withholding, and atlempt in good faith to
resolve such issue without the need for withholding. Amounts withheld pursuant to Section
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5.9.2 shall bear interest at the rate o from the date the fi~nds would
otherwise have been due until paid. In lieu of withholding, the Design]Builder may provide
assurances or collateral reasonably satisfactory to the Company.

5.10 Failure of Payment; Interest.

If the Company does not pay the Design/Builder wififi Days after the date
established herein the amount s~ fonh in the Application for Payment (or such lesser amotmt as
the Company claims in good faith is due in accordance with the provisions hereof), then the
Design/Builder may, upo ) additional Days’ written notice to the Company, stop the
Work with respect to nonpayment of undisputed amounts until payment of such amount owing
has been-received. The Schedule hall be equitably adjust~ on account of such
stoppage, including, but not limited to, compensation for shut-down, delay and start-up. In
addition, all amounts due and unpaid shall bear interest from the date payment is due until paid at
the rate of 

5.11 Substantial Completion.

When the Design/Builder considers that a building is Substantially Complete, the
Design/Builder shall prepare and submit to the Company a comprehensive list of Punch list itexns
relating to such building. The Design/Builder shall proceed promptly to complete and correct
Punch list hems. Faille to include an it~n on the Punch list does not alter the responsibility of
the Design/Builder to complete all Work relating to such building in accordance with the
Contact Documents. Upon receipt of the Punch list, the Company will make an inspection to
det~mine whether Substantial Completion of ~he building has occurred. The Certificate of
Substantial Completion for each building shall state the date of Substantial Completion and shall
be executed by the Company and the Design/Builder. At Substantial Completion of each
building, the Company will become respons~]e for utilities, security, maintenance, and any
insurance for the building. If the Company and the Design/Builder cannot agree as to the
appropriate date of Substantial Completion of a building, such issue shall be submitted for
dispute resolution in accordance with the procedures set forth in this Agreement.
Notwithstanding such disagreement, the Design/Builder shah diligently proceed with completion
of the Punch list items with completion not later th  days after the date of Substantial
Completion, except for long lead ilems. Warranties required by the Contrac! Documents shall
commence, with respect to each building, on the date of Substantial Completion of such
building, unless otherwise provided in the Contract Documents.

5.12 Partial Occupancy or Use.

The Company may occupy or use any completed or partially completed portion of the
Construction Work at any stage when such portion is designated by separate written agreement
with the Design!Builder, provided such occupancy or use is consented to by the insurer of the
Project and authorized by public authorities having jurisdiction over the Construction Work.
Such partial occupancy or use may commence whether or not the portion is Substantially
Complete, provided the Company and the Design/Builder have accepted in writing the
responsibilities assigned to each of them for payment, security, maintenance, heat, utilities,
damage to the Construction Work and insurance, and have agreed in writing conc~ning the
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period for correction of the Construction Work and commencement of warranties required by the
Contract Documents. lramediately prior to such prior occupancy, the Company and the
DesigrdBui]der shall jointly inspect the area to be occupied in order to determine and record the
condition of the Construction Work. Unless otherwise agreed, partial occupancy or use of" a
portion o~" the Cons’traction Work shall not constitute acceptance of Work not complying with the
requirements of the Contract Documents.

5.I3 Final Completion and Final Payment.

5.13.1 Final Completion of a Building. When the Design/Builder considers that a
building or phase of the Project is Finally Complete, the Design/Builder shall so notify the
Company. The Certificate of Final Completion shall set forth the date of Final Completion for
such building or phase and shall be executed by the Company and the Design/Builder. If the
Company and the DesignfBuilder cannot agree as to lhe appropriate date of Final Completion of
a building or phase, such issue shall be submitted for dispute resolution in accordance with the
procedures set forth in this Agreement.

5.13.2 Conditions Precedent to Final Payment on Account of a Building. Neither
final payment nor any final release of Retainage shall become due until the conditions in the Firsl
Mortgage Loan Documents are satisfied and the Design/Builder submits to the Company:

5.13.2.1 an affidavit that payrolls, bills for materials and equipment, and olher
indebtedness cormeeted with the building have been paid or otherwise satisfied;

5.13.2.2 a certificate evidencing thai insurance required by the Contract
Documents to remain in force is currently in effecl and will not be caneelled or allowed to expire
until at least thirly (30) Days’ prior written notice has been given to the Company;

5.13.2.3 consent of ~urety to final payment of the entire Work; and

5.13.2A if required by the Company, other data establishing payment or
satisfaction of obligations, such as receipts, releases and waivers of liens, elairns, security
interests or encumbrances arising out of the Contract Documents. If a Team Subcontractor or
Subcontractor refuses to furnish a release or waiver required by the Company, the
Design!Builder may furnish a bond satisfactory to the Company to indemnify the Company
against such lien.

5.13.3 Delay in Final Completion. If after Substantial Completion of the Work on
account of a building, Final Completion of such building is materially delayed through no fault
of the Design/Builder or by the issuance of additional Change Orders or Change Directives by
the Company, the Company shall, upon request of the Design/Builder, and without terminating
this Agreement, make payment of the balance due for that portion of the building fully
compleled. If the remaining balance for the building not folly completed is less than the
Retainage applicable therelo, such payment shall be made under the terms and conditions
governing final payment, except that it shall not constitute a waiver of claims by either the
Design/Builder or the Company.
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5.13.4 Waiver of Claims at Final Payment.

5.13.4.1 Acceptance of final payment for the entire Work by the
DesigrffBuilder shall constitute a waiver of affirmative claims by the Design/Builder, except
those previously made in writing and identified as unsettled at the time of final payment.

5.13A.2 The making of final payment for the entire Work by the Company
shall constitute a waiver of claims by the Company, except those arising from (a) liens, claims,
security interests and encumbrances arising out of the Work after final payment, or identified in
writing as unsettled at the time of final payment; (b) latent defects arising after final payment or
(c) the terms of warranties required by the Contract Documents or this Agreement.

5.14 Allowances.

. Items covered by allowances shall be supplied for such amounts and by such
persons or entities as the Company may direct, but the Design/Builder shall not be required to
employ persons or entities against which the DesigrffBuilder makes reasonable objection. Unless
otherwise provided in the Contract Documents:

5.14.1 materials and equipment under an allowance shall be selected promptly by the
Company "to a’~oid delay in the Work, provided that the Company shall be given no less time
than provided in Exhibit J.;

5.14.2 allowances shall cover the cost Io the Design/Builder ofmaterials and equipment
delivered at the Site and all required taxes, less applicable trade discounts;

5.14.3 allowances shall cover Design/Builder’s costs for unloading and handling at the
Site labor, installation costs and other expenses.

5.15 Superintendent.

The Design/Builder shall cause the Contractor to employ a competent superintendent and
necessary assistants who shall be in atlendance at the Project Site during performance of the
Construction Work. The superintendent shall represenl the Contractor, and communications
given to the superintendent shall be as binding as if given Io the Contractor. Important
communications shall be confirmed in writing.Other communications shall be similarly
confirmed on writlen request in each case.

5.]6 Documents and Samples at the Site.

The Design/Builder shall maintain at the Site for the Company one record copy of the
drawings, specifications, addenda, Change Order and other Modifications, in good order and
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marked currently to record changes and selections made during construction, and in addition
approved Shop Drawings, Product Data, Samples and similar required submittals. The
Design/Bui]d~" shall also prepare one reproducible set of as-built drawings. These shall be
provided to the Company within a reasonable time after Final Completion of the Work.

5.17 Contingency.

uch Contingency shall be increas~ by amounts not expended on other
line items in the schedule of values other than Fee and Overhead, end shall be decreasezl by
additional amounts required to be expended on other line items in the schedule of values other
than Fee and Overhead. The Contingency is for the sole use ofthe Design!Builder for items
within the Scope of Work of the Design/Builder, and is not for use by the Company for items
that are a Change Order to the Design/Builder. After Final Completion of the Pendleton Project,
any unused "Contingency" under the Pandleton Design/Build Agreement shall be available for
use as Contingency by Design/Builder under this Agreement, subject to the First Mortgage Loan
Documents. After Final Completion of the Work, any unused Contingency under this
Agreement shall be available for the Pendleton Design/Builder as "Contingency", under the
Pendlelon Designs’Build Agreement and if not needed by the Pendleton DesigrdBuild~r, to the
extent funds remain in the Contingency as of the date of Final Completion of the entire Project,

which shall be paid as set forth in this Agreement,
subject to the First MortgageLoan Documents. Notwithstanding the foregoing (1) reduction in
the line item amounts for Landscape, Amenity and Community Buildings in excess o

of the value thereof shall require the approval of the Company; and (2) increase in
the line item amount for General Conditions in excess o  of the value thereof
shall r~uire the approval of the Company, in each case such approval not to be unreasonably
withheld.

ARTICLE 6
CHANGES IN THE WORK; CLAIMS

6.1 Changes.

Changes in the Work shall be performed under applicable provisions of the Contract
Documents, and the Design/Builder shall proceed promptly, unless otherwise provided in the
Change Order or Change Directive. If unit prices are stated in the Contract Documents or
subsequently agreed upon, and if quantities originally contemplated are so changed in a proposed
Change Order or Change Directive that application of such unit prices to quantities of Work
proposed will cause substantial inequity to the Company or the Design/Builder, the applicable
uni! prices shall be equitably adjusted
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6.2 Change Directives.

The following procedures shall apply with respect to Change Directives:

6.2.1 Any Change Directive with an apparent value in excess of must be
approved by both the Managing Member and the United States Member. The United States
Member shall respond to any Change Directive withi  Days of receiving the
request for a Change Directive. Upon reeeipl of a Change D~reetive signed by the Company, the
Design/Builder shall promptly proceed with the change in the Work involve

e. If
the Design/Builder receives a written communication signed by the Company which the
Design/Builder believes is a Change Directive but is not so identified, it shall not proceed with
the change in the Work until it receives from the Company a written confirmation that such
comrnunieation is in fact a Change Directive.

6.2.2 A Change Directive signed by the Design/Builder indicates the agreement of the
Design/Builder with the contents thereof, and shall converl the Change Directive to a Change
Order.

6.2.3 If the DesignfBuilder does not respond promptly or disagrees with the method for
adjustment in th  Schedule, the method and adjustment shall be determined as provided
in Section 6.5 below, as applicable. In such ease, the DesignfBuilder shall keep and present, in
such form as the Company may request, an itemized accounting, together with appropriate
supporting data.

6.2.4 Pending final determination of cost to the Company, amoums nol in dispute shall
be included in Applications for Payment

. When both additions and credits covering related Work or
substitutions are inwflved in a change, the allowance for Overhead and Fee shall be figured on
the basis of net increase, if any, with respect to that change.

6.2.5 If the Company and the Design/Builder do not agree with the adjustment in the
Schedule uch disagreement shall be submitted for dispute resolution in accordance
with the provisions of this Agreement.

6.3 Change Proposals.

If the Company requests the Design!Builder to submit a Change Proposal and thereafter
the Company elects not to proceed with the Change Order contemplated therein, a Change Order
shall be issued to reimburse the Design/Builder for any costs incurred by the Design/Builder on
account of such Change Proposal, but only to the extent the Change Order contemplated by such
Change Proposal involves a material change to the scope of the Work. To the extent the
preparation of such Change Proposal impacts the Schedule (e.g., other Work is suspended
pending a decision on such Change Proposal or the Design ’Work is delayed due to the
preparation of the Cb, ange Proposal), an equitable adjustmenl m the Schedule shall be made.
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6.4 Claims.

In addition to submitting Change Proposals in response to the r~uest of the Company,
the Design/Builder may submit one or more claims in the form of Change Proposals for any
requested adjustment in th Schedule permitted pursuant to the provisions of this
Agreement. In such cases, the Design/Builder shall give the Company written notice within

Days after it becomes aware of the event giving rise to the Change Proposal.
The Company shall have Days after receipt of the Design/Builder’s notice to
either confirm or refute the basis for the Change Proposal. If either the Design/Builder or the
Company becomes aware Man act or omission of the other which would give rise to a breach of
contract action, such party shall notify the other within a reasonable time after becoming aware
of such act or omission. Failure to give any notice required by this Article 6 shall be deemed a
waiver of the right of the claiming party to recover, but only to the extent the delay in giving
notice prejudices the rights of the non-claiming party.

6.5 Payment on account of Change Orders and/or Excusable Delays.

  

6.5.1.3 F

6.5.2 Design Work. For Change Orders including additkmal Design Work,

6.5.2.1 th
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6.5.2.2 Fo

6.5.2.3 F

6.5.3 Decreased Scope. With respecl to Change Orders which decrease the Scope of
Work described on Exhibit A, 

6.6 Changes on Account of Delay in Commencement of Work.

6.’/

.
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6.8 Time Extensions on Account of Change Orders,

The Design/Builder shall be entitled to a time extension in connection with any Change
Order to the extent its time of performance is extended due to such Change Order.

ARTICLE 7
TRANSFER OF CARE, CUSTODY AND CONTROL

7.1 Care, Custody and Control by Design/Builder During Construction.

Design/Builder shall be responsible for cam, custody and control of a Phase or portion
thereof, including responsibility for compliance with applicable safety and environmental laws,
roles, regulations and orders only during the period from (i) issuance of a notice to proceed and
release of possession of such Phase or portion thereof by Company to Design/Builder for
construction until (ii) Substantial Completion or other transfer of care, custody and control of
such Phase or portion thereof back to Company in accordance with Section 7.2 below.

7.2 Substantial Completion; Partial Occupancy or Use.

At Substantial Completion of each building, the care, custody and control thereof shall
pass to the Company. In any event, the care, custody, and control of the Project or portion
thereof shall pass to the Company no later than the time when the Company takes physical
possession thereof.. From and after the date of the transfer of the care, custody, and control of the
Project or portion thereof, the Company shall assume all risks of physical loss or damage thereto
and shall, and does hereby, release the Design/Builder from and the Company will and shall
cause its insurers to waive rights of subrogation against the Design/Builder and its suppliers and
Subcontractors for loss or damage to the Project which may thereafter occur. In the event that
loss or damage to the Project or portion thereof occurring after Substantial Completion is due to
the negligence of the DesigrdBuilder or defective Work performed by the Design/Builder, the
Design/Builder shall be responsible for any insurance deductibles paid by the Company on
account of such negligence or defective Work.

ARTICLE 8
TEAM SUBCONTRACTORS AND SUBCONTRACTORS

8,1 Team Subcontractors,

The DesigrdBuilder shall enter inlo a Team Subcontract with the Architect pursuant to
which the Design/Builder shall delegate the design responsibilities contained in this Agreement
to the Architect. Similarly, the Design/Builder shall enler into a Team Subcontract with the
Contractor pursuant to which the Design/Builder shall delegate the construction responsibilities
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contained in this Agreement to the Contractor. The Team Subcontracts shall require each Team
Subcontractor, to the extent of the Work to be performed by such Team Subcontractor, to assume
towards the Design/Builder all the obligations and responsibilities which the Design/Builder by
the Contract Documents assumes towards the Company. All Team Subcontracts shall
incorporate the terms of this Agreement and the Contract Documents to the extent applicable to
the Work to be performed by the Team Subcontractor. Each Team Subcontract shall expressly
preserve and protect the rights of the Company under the Contract Documents with respect to the
Work to be performed by the Team Subcontractor so that the subcontracting thereof will not
prejudice such rights, and shall include a provision granting to the Company the right to succeed
to the interest of, or otherwise aeeepl an assignment of, such Team Subcontract, but only in the
event of a termination of this Agreement by the Company due to the existence of a
Design/Builder Event of Default. Any such assignment shall be subject to the prior rights of the
surety, if any, obligated under bond relating to the Agreement.

8.2 Subcontracts.

8.2.1 Incorporation of Conlract Documents. The Team Subcontractors shall enter
into Subcontracts with various Subcontractors for portions of the Work delegated pursuant to the
Team Subcontracts. The Subcontracts shall require each Subcontractor, to the extent of the
Work to be performed by such Subeontraclor, to assume towards the Team Subcontractor all the
obligations and responsibilities which the Team Subcontraelor by the Team Subcontracts
assumes towards the Design/Builder. All Subcontracts shall incorporate the lerms of the
relevant Team Subcontract, this Agreement and the Contract Documents to the extent applicable
1o the Work to be performed by the Subcontractor.

8.2.2 Assignment of Subcontracts. Each Subcontract shall expressly preserve and
protect the rights of the Company under the Contract Documents with respect to the Work to be
performed by the Subcontractor so that the subcontracting thereof will not prejudice such rights,
and shall include provisions (a) granting to the Design/Builder the right to succeed to the interest
of, or otherwise accept an assignment of, such Subcontract, but only in the event of a
termination of the Team Subcontract by the Design/Builder (or its assignee) due to the
existence of a default by the Team Subcontractor; and (b) granting to the Company the right to
succeed to the interest of, or otherwise accept an assignment of, such Subcontract, but only in the
event of a termination of this Agreemenl by the Company doe to the existence of a
Design/Builder Event of Default and a further termination of the Team Subcontract by the
Company. Any such assignment shall be subject to the prior rights of the surety, if any,
obligaled under bond relating Io the Team Subcontract.

8.3 Self-Performed Work. The Contractor may perform portions of the Construction Work
with its own personnel or pursuant to Subcontracts with affiliales of the Contractor ("Self-
Performed Work"). With respect to such Self-Performed Work, the Contractor shall be deemed
to be a Subcontractor for purposes of calculating amounts payable under Change Orders. The
terms and eondilions under which the Contractor or its affiliates perform Self-Performed Work
shall be competitive and at market rate
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8.4 Subcontractor Bids. The Design!Builder shall use commercially reasonable efforts to
obtain a minimum of three bids from qualified subcontractors for each trade that will provide
labor and materials for the Project having a valu . The Design/Builder
will then select the subcontractor that represents the best value for the Project

.

ARTICLE 9
INSURANCE AND BONDS; INDEMNIFICATION

9.1 Insurance Io be Provided by the Design/Builder,

The Design/Builder shall provide the insurance required of it by the provisions of Exahibit
L hereto, the cost of which shall be paid by the Design/Builder as a Cost of the Work.

9.2 Insurance to be Provided by the Company.

The Company shall provide the insurance required of it by the provisions of Exhibit L,

Payment and Performance Bonds.

The Contractor shall famish and deliver IO the Company and the Design/Builder the
Payment and Performance Bonds prior to, and as a condition precedent to, commencement of the
Construction Work on the Site. The Payment and Performance Bonds shall be famished on
behalf of the Contractor, shall name the Design/Builder, the Company, the Trustee, and the
Credit Provider as co-obligees

0). Prior to the commencement of the Work on
any Altemale, the Surety that issued the Payment Bond and Performance Bond shall approve the
inclusion of such A]lernale in the coverage provided by the Payment Bond and Performance
Bond. The Payment and Performance Bonds shall be in the forms set forth as ..Exhibit N-I
hereto, and shall be issued by the Surety. The Design/Builder shall require the Contractor to
provide additional payment and performance bonds, either through Subcontractor payment and
performance bonds or Contractor furnished paymenl and performance bonds, so that the
combined value of the Subcontractor and Contractor payment and performance bonds exceeds
the entire Cost of the Work in the Construction Agreement, as and when pro~cided in the
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Construction Agreement. All payment and p~forma~oe bonds provided pursuant to th~s Section
(including, without limitation, subcontractor payment and performance bonds) shall name
Design!Builder, the Company, the Traslee and the Credit Provider as co-oblig~es and shall be in
the forms set forth as Exh~it N-I hereto (with respect to Contractor-furnished payment and
performance bonds) or Exhibit N-2 (with respect to Subcontractor-famished payment and
performance bonds). All payment and performance bonds issued with respect to the Contractor
shall be provided by the Surely. All other payment and perfcrrmanee bonds shall be provided by
sureties that appear on the approved list of sureties issued by the United States Department of
Treasury. The provisions of this Section 9.3 may not be modified or amended without the prior
writlen consent of the Credit Provider.

9A Indemnification.

9.4.1 Inde~nnification by Design/Builder. 

9.4.2 Indemnification by Company. 

n
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9A.3 The Company’s Property. As provided by Article 7 hereof, as between the
Design/Builder and the Company, the Company assumes responsibility and risk for all loss of or
damage to property owned by or in the custody of the Company, however such loss or damage
shall occur, and agrees to maintain appropriate property damage insurance fully covering said
property fi’om such risk naming the Design]Builder as additional insured and does hereby and
shall cause its insurers to waive rights of subrogalion against the Design!Builder and its suppliers
and Subcontractors under any insurance which the Company may carry.

9.5 Company Agreement.

The Company, on its own behalf and on behalf of the Company’s officers, directors,
agents and affiliales, agrees thai no contract claim shall be made against the Contractor or the
Architect for obligations of the Design/Builder unless the Company is expressly authorized to do
so pursuant to the provisions of this Agreement, including, but not limited to, a claim alleging
that the Design!Builder’s corporate statas should be ignored in favor of claims against the
Contractor and/or the Architect.

ARTICLE I0
PROTECTION OF PERSONS AND PROPERTY

10.1 Safety Precautions and Programs.

10.1.1 Site Safety. The DesigrdBuilder shall be responsible for initiating, maintaining
and providing super¢ision of safety precautions and programs in connection with the Work, and
shall also comply with any and all insurance cartier-mandated safety requirements and programs.

10.1.2 Notices. In connection with the performance of lhe Work, the Design/Builder
shall give notices and comply with Applicable Laws beating on the safety of persons and
property and their protection from damage, injury or loss.

10.2 Safety of Persons and Property.

10.2.1 Reasonable Precautions. The Design/Builder shall take reasonable precautions
for the safely of, and shall provide reasonable protection to prevent damage, injury or loss to:

thereby;
10.2.1.1 employees on the Work and other persons who may be affected

10.2.1.2 the Work and materials and equipment Io be incorporated therein,
whether in slorage on or offthe Site under care, custody or eontro! of the Design/Builder; and
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10.2.1.3 other property at the Site or adjacent thereto, such as trees, shrubs,
lawns, walks, pavements, roadways, structures and utilities not designated for removal,
relocation or rep]aceraent in the course of the Construction Work.

10.2.2 Safeguards. The Design/Builder shall erect and maintain, as required by existing
conditions and performance of the Work, reasonable safeguards for safety and protection,
including posting danger signs and other warnings against hazards, promulgating safety
regulations and notifying Company and users of adjacent sites and utilities, and shall comply
fully with the requirements of the Occupational Safety and Health Administration ("OSHA").

10.2.3 Use of Explosives. When use or storage of explosives or other hazardous
materials or equipment or unusual methods are necessary for execution of the Construction
Work, the Design/Builder shall exercise utmost care and carry on such activities unde~
supervision of properly qualified personnel.

10.2.4 Remedy of Damage. The Design/Builder shall promptly remedy damage and
loss (other than damage or loss under property insurance required by "Fxhibit L to be carried by
the Company or the Company’s Separate Contractors) to property referred to in Section 10.2.1.2
and 19.2.1.3 caused in whole or in part by the Design/Builder or anyone directly employed by or
in control of Design/Builder and for whose acts Design/Builder may be liable and for which the
Design/Builder is responsible under Sections 10.2.1.2 and 10.2.1.3, except damage or loss
attributable to acts or omissions of the Company, Separate Contractors or anyone directly or
indirectly employed by either of them, orby anyone for whose acts either ofthern may be liable,
and not attributable to the fault or negligence of the Design/Builder. The foregoing obligations
of the Deslgn/Builder are in addition to the Design/Builder’s obligations under Section 9.4;
provided, however, that the Design/Builder’s obligations h~reunder shall include only those costs
necessary to repair property damaged or lost (except to the extent professional liability insurance
proceeds are available therefor pursuant to the provisions of Section 9.4). 

10.2.5 Designation of Safety Coordinator. The Desigru’Builder shall designate or
cause to be designated a responsible member of its organization al the Site whose full-time duty
shall be the prevention of accidents.

10.2.6 Loads. The Design/Builder shall not load or permit any part of the Construction
Work or the Sile lo be loaded so as to endanger its safety.

10.3 Security.

The Design]Builder shall take any and all precautions that may be reasonably necessary
to render all portions of the Work, the Site and any adjacent areas affected by the Work secure in
all material respects, to decrease the likelihood of accidents, and to avoid vandalism and other
contingencies which are liable to delay lhe Work or give rise to claims or liabilities. The
Design/Builder shall furnish and install all necessary facilities to provide safe means of access to
all points where Work is being performed. The Design/Builder shall take all precautions and
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measures as may he reasonably necessary to secure the Project at all hours, including evenings,
holidays and non-work hours. Such precautions may inclnde provision of security guards.

10.4 Damage to Property at the Site.

The Design/Builder shall be responsible for any and all damage to property at the Site
except to the extent caused by the acts or omissions of the Company or its Separate Contractors,
representatives, employees or agents and not covered by insurance. The costs and exp~nses
incurred by the Design/Builder pursuant to its obligations under this Article shall be paid by the
Design/Builder as Cost of the Work to the extent that such costs and expenses are in excess of or
are not covered by required insurance, and to the extent of any deductibles, unless caused by
Force Majeure, in which case the provisions of Article 6 shall govern.

10.5 Damage to Property of Others.

The Designt’Builder shall avoid damage, as a result of the DesigrdBuilder’s operations, to
existing sidewalks, curbs, streets, alleys, pavements, utilities, adjacent property, the work of
Separate Contractors and the property of the Company. The Design/Builder shall repair any
such damage caused by the operations of the Design/Builder and shall bear the expense relating
thereto as Cost of the Work to the extent that such costs and expenses are in excess of or are not
covered by required insurance, and to the extent of any deductible.

10.6 Failure of Design/Builder to Repair Damage.

If the Design/Builder fails to commence the repair of damage to property as set forth in
this Article, and diligently pursue such repair, then the Company, aft  Days prior
writte~ notice to the Design/Builder (provided the Design/Builder has not commenced such
repair during suc  Day period), may elect to repair such damages with its own forces
and to deduct from payments due or to become due to the Design/Builder amounts paid or
incurred by the Company in correcting such damage.

10.7 Emergencies.

If an emergency affecting the safety of persons or property, the Design/Builder shall act,
at the Design/Builder’s discretion, to prevent threatened damage, injury or loss. The United
States Member shall have the authority to immediately suspend work when life threatening
safely violations or practices are observed or found. Additional costs or extensions of time
claimed by the Design/Builder on account of an emergency not caused by the fault or neglect of
the Design/Builder shall be determined as provided in Section 6.2 hereof.

ARTICLE 11
DISPUTES

113 Dispules between Company and Design/Builder.

In the event of any dispute arising between the Company and the Design]Builder
regarding any pan of 1he Agreement or the Contract Documents, or the Parties’ obligations or
performance thereunder, either Party may institute the dispute resolution procedures set forth
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herein. The Parties shall continue performanc~ of their respective obligations hereunder
notwithstanding the existence of a dispute.

11.2 Dispute Resolution Procedures.

11.2.1 Initial Meeting to Resolve Disputes. Either Party may from time to time call a
special meeting for the resolution of disputes that would have a material impact on the cost or
progress of the Project. Such meeting shall beheld at the Design/Builder’s offices within 

Days of written request therefor, which request shall specify in reasonable detail the
nature of the dispute. The meeting shall be attended by the Company’s Authorized
P, epresentative, the Design/Builder’s Authorized Representativ

11.2.2 Mediation.

J 1.2.2.1 If Ihe dispute has not been resolved withi s Days after
the special meeting has been held, a mediator, mutually acceptable to the Parties and experienced
in desig~ and construction matters shall be appointed. The cost of the mediator shall be shared
by the Parties. The mediator shall be given written statements of the Parties and may review the
Site and any relevant documents. The mediator shall call a meeting of the Parties with

Days afle~ his/her appointment, which meeting shall be attended by the Company’s
Authorized Representative, the Design]Builder’s Authorized Representativ

 During such  Day p~dod, the
mediator may meet with the Parties separately.

11.2.2.2 No minutes shall be kept with respecl to any mediation proceedings,
and the comments and/or findings of the mediator, together with any written statements
prepared, shall be non-binding, confidential and without prejudice to the fights and remedies of
any Party. The entire mediation process shall be completed withi  Days of
the date upon which the initial special tueeting is held, unless the Parties agree otherwise in
writing. If the dispute is settled through the mediation process, the decision will be implemented
by written agreement signed by the Parties.

11.2.3 Arbitration.

11.2.3.1 Any controversy or dispute not re~lved through non-binding
mediation shall be settled by binding arbitration. Either Party may initiate arbitration by giving
written notice to the other Party after exhausting the mediation procedures set forth herein. The
notice shall state the nature of the claim or dispute, the amount involved, if any, and the remedy
sought. The Company or the Design/Builder shall be entitled to (a) consolidate any arbitration
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involving Design/Builder with related arbitrations involving other parties; or (b) join any other
parties to such arbitration.

11.2.3.2 The dispute shall be submitted to an independent arbitrator mutually
selected by the Parties. If the dispute has a value in exc 00)
then at the election of either Party, there shall be a panel of three arbitrators. If the Parties do
not mutually agree on an arbitrator or arbitrators who is/are willing and able to se~rve, the Parties
shall then utilize the American Arbitration Association (or another entity acceptable to the
Parties) to provide the required indepradent arbitrator(s). The decision of the appointed
independent arbitrator(s) shall be final and binding on the Panics. in rendering a decision, the
arbitrator(s) shall comply with the Construction Industry Arbitration Rules of the American
Arbitration Association in effect as of the Effective Dale. The arbitrator(s) shall have no direct
or indirect social, political or business relationship of any sort with any of the Parties, their
respective legal counsel, or any other person or entity materially involved in the Project.

ARTICLE 12
EVENTS OF DEFAULT AND REMEDIES; TERMINATION

12.l Design/Builder Events of Default.

The following shall be considered "Design/Builder Events of Default":

12.1.1 if the Design/Builder persistently fails or neglects to carry out ~he Work in
accordance with the provisions of the Contract Documents, and fails, afte
Days written notice from the Company, to comm~mce a cure to correct such failure or neglect
and thereafter diligently pursue such cure to completion;

12.1.2 if the Design/Builder materially breaches this Agreement and fails, af
Days written nolice from the Company, Io commence a cure to correct such breach and

thereafter diligently pursues such cure to completion (such breach to include, but not be lirnJted
to, failure to make payment to Team Subcontractors for materials or labor in accordance with the
~respective agreernen~ts between the Design/Builder and the Team Subcontractors or persistent
disregard of Applicable Laws);

!2.1~ if a cuslodian, trustee or receiver is appointed for the Deslgn/Builder, or if the
Design/Builder becomes insolvent or bankrupt, is generally not paying its debts as they become
due or makes an assignment for the benefit of creditors, or the Design/Builder causes or suffers
an order for rdief to be entered with respect to it under applicable Federal bankruptcy law or
applies for or consents to the appointment of a custodian, trustee or receiver for the
Design/Builder, or bankruptcy, reorganization, arrangement or insolvency proceedings, or other
proceedings for relief under any bankruptcy or similar law or laws for the relief of debtors, are
instituted by or against the Design/Builder, and in any of the foregoing cases such action is not
discharged or terminated within sixty (60) Days of its institution.

12.2 Remedies of the Company upon a Design/Builder Event of Default.

12.2.1 Termination of Agreement. Upo~ the occurrence of a DesJgrd’Bui]der Event of
Default, the Company shall have the fight to terrninale this Agreement upo
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Days writlen notice to the Design/Builder, provided that the Desig~’Builder has not commenced
a cure within such Day period and thereafter continues to diligently cure until
completion. Without prejudice to any other rights or remedies of the Company, the Company,
subject to any prior rights of the Surety, may:.

12.2.1.1 take possession of the Site and of all materials, equipment, tools and
construction equipment thereon owned by the Design/Builder,

12.2.1.2 accept assignment of the Team SubconU’acts and/or Subcontracts; and

12.2.1.3 finish the Work by whatever reasonable method the Company may
de~’n expedient.

When the Company terminates this Agreement as aforesaid, the Design/Builder shall not
be entitled to receive further payment until the Work is finished

12-3 Company Events of Default.

The following shall be considered "Company Events of Default":

12.3.1 if the Work is stopped for a period of Days through no a,zt or fa~a|� of
the Design/Builder for any of the following reasons:

12.3.1.1 issuan~ of an order of a court or other public authority having
jurisdiction;

12.3.12. an act of government, such as a declaration of national emergency,
making material unavailable;

12.3.2 if the Work is stopped for a period o ) Days through no act or fault of
the Design/Builder because the Company has not made payment of undisputed amounts set forth
in an Application for Payment within the time stated in the Contract Documents; or

12.3.3 if the Work is stopped for a period o  Days pursuant to the provisions
of Section 3.1.5 because the Company has not provided the financial information required by
Section 3.1.5; or

12.3.4 if a custodian, trustee or receiver is appointed for the Company, or if the
Company becomes insolvent or bankrupt, is general]y not paying its debts as they become due or
makes an assignment for the benefit of creditors, or the Company causes or suffers an order for
relief to be entered with respect to it under applicable Federal bankruptcy law or applies for or
consents to the appointment of a custodian, trustee or receiver for the Company, or bankruptcy,
reorganization, arrangemenl or insolvency proceedings, or other proceedings for relief under any
bankruptcy or similar law or laws for the relief of debtors, are instituted by or againsl the
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Company, and in any of the foregoing cases such action is not discharged or terminated within
sixty (60) Days of its institution.

12A Remedies of the DesignfBuilder upon a Company Event of Default.

If an Company Event of Default exists and is continuing, the Design/Builder may, upon
Days additional written notice to the Company, terminate the Agreement and

recover from the Company payment for Work performed and for proven loss with respect to
materials, equipment tools, construction equipment, and services rendered, including reasonable
overhead and profit.

12.5 Representations and Remedies.

Except as otherwise provided in this Agreement, no remedy under the terms of this
Agreement is intended to be exclusive of any other remedy, but each and every such remedy
shall be cumulative and shall be in addition to any other remedies, existing now or herea~er, at
law, in equity or by statute. No delay or omission to exercise any right or power accruing shall
impair any such fight or power nor shall it be construed to be a waiver of any Event of Default or
acquiescence therein, and every such right and power may be exercised from time to time as
often as may be deemed expedient.

12.6 Termination or Suspension for Convenience.

12.6.1 Termination for Convenience.’ The Company may terminate this Agreement, or
any portion of Work to be performed hereunder at any time by a notice in writing from the
Company to the Design/Builder only if the United States Member terminates the Managing
Member for default under the provisions of the Operating Agreement. In such case, the
Company shall pay to the Design/Builder all funds due the Design/Builder for Work performed
up to the date of termination, plus all demobilization and close-out costs, including, bat not
limited to, any amounts payable to Team Subcontractors and Subcontractors for early
termination, plus reasonable overhead and profit on Work performed. All funds due hereunder,
including unpaid Retainage, shall be released with ) Days of termination of" this
Agreement for convenience.

12.6.2 Suspension for Convenience. The Company may, without cause, order the
Design/Builder in writing to suspend, delay or interrupt the Work in whole or in part for such
period of time as the Company may determine. An adjustment shall be made for increases in the
cost of performance of the Work, including Fee on the increased cost of performance, caused by
the suspension, delay or interruption, in accordance with the Change Order provisions of this
Agreement. No adjustment shall be made to the exlent (!) the performance is, was or would
have been so suspended, delayed or interrupted by another cause for which the Design/Builder is
responsible 

Adjustments made in the east of performance may
have a mutually agreed fixed or percentage Fee. Any claim for constructive suspension shall be
made in accordance with the procedures set forth in Article 6.
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ARTICLE 13
MISCELLANEOUS PROVISIONS

13.1 Governing Law.

This Agreement shall be governed by the laws of the Commonwealth of Virginia,
excluding provisions thereof which refer to the laws of mother jurisdiction.

132 Successors and Assigns.

This Contract and the Contact Documents shall be binding upon and shall inure to the
benefit of the Company and the Design/Builder and their respective successors and assigns.
Except as provided in the First Mortgage Loan Documents and Second Mortgage Loan
Documents, neither Party shall assign this Agreement as a whole without the prior written
consent of the other Party. If either Party attempts to make such an assignment without such
consent, that Party shall nevertheless remain legally responsible for all of its obligations under
this Agreement and the Contract Documents.

13.3 Written Notice.

Written notice shall be deemed to have been duly served on the date of delivery if
delivered in person, on the day after deposit if delivery by overnight courier, or two (2) Business
Days after deposit if delivery by placing in the Uniled States mail, first class and certified, return
receipt requested with postage prepaid.All notices shall be addressed to *.he appropriate
Authorized Represemative as follows:
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Department of the Navy,
Southwest Division, Naval Facilities
Engineering Command
1220 Pacific Highway
San Diego, CA 92132
Attention: Conlraeting Officer
Reference: Camp Pend]elon/Quantico PPV
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Naval Facilities Engine~ng Command
1322 Patterson Avenue, SE
Suite 1000
Washington Navy Yard
Washington, DC 20374-5065
Attention: Special Venture Acquisitions Department

13.4 Commencement of Statutory Limitation Period and Statute of Repose Period.

13.4.1 Before Substantial Completion. As to acts or failures to a~l occurring prior to
the relevant date of Substantial Completion, any applicable stalute of limitations shall commence
to ran and any alleged cause of action shall be deemed to have accrued in any and all events not
latrr than such date of Substantial Completion.

13A.2 Between Substantial Completion and Final Completion. As to acts or failures
to act occurring between the relevant date of Substantial Completion and prior to Final
Completion, any applicable statme of limitations shall commence to run and any alleged cause of
action shall be deemed to have accrued in any and all events not later than the da~e of Final
Complelion.

13A.3 After Final Completion. As to acts or failures to act occurring after the date of
Final Completion, any applicable statute of limitations shall commence to run and any alleged
cause of action shall be deemed to have accrued in any and all events not later than the date of
any act or failure to act by the Design Builder pursuant to any applicable warranty, the dale of
any correction of Work or failure to correct Work by the Contra~or, or the date of actual
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commission of any other act or failure to perform any duty or obligation by the Design/Builder
or the Company, whichever occurs last.

13.4.4 Statute of Repose. The time period for the applicable Statute of Repose shall
commence to run at Substantial Completion of the Work.

13.5 Modifications.

No Modifications or Change Orders shall be valid unless in writing and signed by the
Company and the Design/Builder or their respective permitted successors and assigns. The
Design/Builder and the Company agree to make Modifications to this Agreement if requested by
the Company’s lender(s), the Credit Provider and the Trustee provided such Modifications do not
adversely affect the costs and/or risks and/or time of performance of the Work.

13.6 Interpretation.

13.6.1 Any and all headings of this Agreement are for convenience of reference only and
do not modify, define or limit the provisions thereof. Words of any gender shall be deemed and
construed to include correlative words of the other gender. Words importing the singular
number shall include the plural number and vice versa, unless 1he context shall otherwise be
deemed to include all supplements and/or amendments to any such exhibits or doeurnents
entered into in accordance with the terms hereof and thereof. All references to any person or
entity shall be deemed to include any person or entity succeeding to the rights, duties and
obligations of such person or entity in accordance with the terms of this Agreement. Where
reference is made in this Agreement to another Contract Doeurn~nt, the reference refers to that
provision as amended or supplemented by the other provisions of the Contract Doeumems.

13.6.2 The provisions of this Agreement which by their nature are intended to survive
the termination, cancellation, completion or expiration of the Agreement, including, but not
limited to, any express limitations of or releases from liability, shall continue as valid and
enforceable obligations of the Parties notwithstanding any such termination, cancellation,
completion or expiration.

13.7 Severability.

If any provis;on of this Agreement is held to be inoperative or unenforceable as applied
]n any particular case because it conflicts with any other provision hereof or any eonstilution,
statute, ordinance, rule of law or public policy, or for any other reason, such holding shall not
have the effect of rendering the provision in question inoperative or unenforceable in any other
ease, or of rendering any other provision herein contained inoperative or unenforceable Io any
exlenl whatever. The invalidity of any one or more phrases, sentences, clauses or sections
contained in this Agreement shall not affect the remaining portions of this Agreement or any part
hereof, and they shall otherwise remain in full force and effect. In the event that any portion or
all of this Agreement is hdd to be void or unenforceable, the Parties agree to negotiate in good
faith to amend the commercial and other terms of this Agreement in order to effect the intent of
the Parties as set forth in this Agreement.
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13.8 Whole Agreement.

This Agreement, the Exhibits hereto and the Contract Documents shall constitute the
entire agreement between the Panics, and no induc~nents, considerations, promises or other
references shall be implied in this Agreement that are not expressly addressed herein, except as
this Agreement is subject to Design/Bui]der’s Consent and Assignment Agreement.

13.9 Accounting Records.

The Company and the Company’s accountants shall be afforded access to the
Design/Builder’s records, books, correspondence, instructions, drawings, receipts, Team
Subcontracts, Subcontracts, vouchers, n~emoranda and other data relating to this Agreement,
except financial information relating to those of the Design/Builder’s costs covered by the
Overhead, Fee, allowances, fixed rates, or of costs which are expressed in terms of percentages
of other costs, and lump sum subcontracts and/or change orders, and the Design/Builder shall
preserve these for a period o  years after final payment, or for such longer period as
may be re.quir~ by law.

13.1~ Limitalio~ at’Liability.

13.10.1 Notwithstanding anything in this Agreement to the contrary, in no event shall
either the Company or the Design/Builder, their respective members, partners, employees,
officers, agents or subcontractors, be liable for consequential, incidental, special or indirect
damages, except to the extent of insurance proceeds available therefor.

13.11 Audit and Records.

13.1 l.l General. As used in this Section 13.11, "records" includes books, documents,
accounting procedures and practices, and other data, regardless of type and regardless of whether
such items are in written form, in the form of compu’~er data, or in any other form.

]3.11.2 Examination of Costs. The Design/Builder shall maintain, and the
Company, the Managing Member and the United States Member shall have the right to examine
and audit, all records and other evidence sufficient to reflect properly all costs claimed to have
been incurred or anticipated to be incurred directly or indirectly ~n performance of this
Agreement.

13.11.3 Cost or Pricing Data. If the Design/Builder ha.s been required to submit cost
or pricing data in connection with any pricing action re]ating to this Agreement, the Company,
the Managing Member and the Uniled Stales Member, in order to evaluate the accuracy,
completeness, and currency of the cost or pricing data, shall have the right 1o examine and audit
all of Design/Builder’s records, including computations and projections, related to:

3.11.3.1 The proposal for the Change Order, Change Directive or Modification;

13.11.3.2 The discussions conducted regarding the proposal(s), including those
related to negotiating,;
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13.11.3.3 Pricing of the Change Order, Change Directive, or Modification; or

13.11.3.4 Performance of the Change Order, Change Directive, or Modification.

13.11.4 Access. The Company, the Managing Member and the United States Member
shall have access to and the fight to examine any of Design/13uilder~s directly pertinent records
involving transactions related to this Agreement or a subcontract hereunder, The Design/Builder
shall make available at its office at reasonable times the information described in this Section for
examination, audit, or reproduction, unti  after final payment under this Agreement or for
any shorter period specified by the United States Member.

13.llA.I lfthis Agreement is completely or partially terminated, Design/Builder
shall make available the records relating to the Work terminated unti  after any resulting
final termination settlement; and

13.11.4.2 In the evem of disputes under Article 11 of this Agreement or any
litigation between the Company and the Design/Builder, the Desi~ivdBuilder’s directly pertinent
records involving transactions related to this Agreement or a subcontract which are not
privileged communications between attorney and client or attorney work produel shall be made
available by the Design/Builder until such time as such disputes or litigation are finally
determined, including all appeals relating thereto.

13.11.5 No Required Creation of Records. This Section 13.11 may not be construed
to require Design/Builder or subcontractor to create or maintain any record that Design/Builder
or ~ubeontraelor does not maintain in the ordinary course of business or pursuant to a provision
of law.

IN WITNESS WHEREOF, the Parties have executed this Agreement as of the date first
above wri~en.

[R~mainder of Page Intentionally Left Blank]

lSignamr~ App..at on the Following Pagesl
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COMPANY:

HUNT LINCOLN CLARK FAMILY COMMUNITIES LLC, a Delaware
limited liability eornpany

[Signatur~ Page to Quanlico Design/Build Agr--~mem (Page 1 of 2)]

[Signature~ Continue on the Following Page]



DESIGN/BUILDER:

[Signature Page to Ouantieo Deslgn/Build Agreement (Page 2 of 2)]
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Exhibit A
Exb~bR B
~xhibit C
Exhibit D
Exhibit E
E~ibit F
Exhibit G
Exhibit H
E~bit I
Exhibil 3
~ibit K
Exhibit L
Exh~b~ M
E~bit N-1
~ibi~ N-2
Ex~bi~ O
Ex~bi~ P

Scope of Work
Construction Allowance ]terns
List of Contraa Documents
Cost of the Work

Company Governmental Approvals
Proje~ Phases
Schedule
Site D~scfiption
Procedarcs for Review of Design Materials
Designation of Authorized Representatives
hsur~mee Requirements
Design Group Memb~,s
Form of Contractor Payment Bond and Performance Bond
Form of Subcontractor Bonds

Davis Bacon Compliance
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EXHIBIT A

SCOPE OF WORK
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Exh. A-3
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Exh. A-4

G-l-71



Exh. A-5
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Exh. A-7
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EXHIBIT B

Exh. B-I



EXHIBIT C

LIST OF CONTRACT DOCUMENTS

General Decision Number VA020056
Davis-Bacon Wage Determination

Phase 1 Environmental Site Assessment

Asbestos/Hazardous Materials Building Survey
to Facilitate Demolitions

Letter RE: Construction Activities Near Bald Eagle Nest,
#2890, Pdnce Wil!iam County, Virginia

Fish and Wildlife Services

Demo of Housing Units (e-rea!!)
Madene Baker

Environmental Baseline Survey. Quantico Marine Corps
Base Housing Areas, Quantico, Virginia
ERM, Inc.

Environmental Assessment
Ecology and Environment, Inc.

Boring Logs WH-’t Through Wh-4, 2B-1 Through 2B-1,
3B-1 Through 2B-3, and N-1 Through N-6

.

Boring Logs TP-1 ThroughTP-10

Bodng Logs L1-L28

Technical Specifications Quanlico MCB
Family Housing, Quantico, VA

Exh. C-I

May 03, 2002

July 25, 2003

August 14, 2003

June 11,2003

June 18, 2003

August 13, 2002

July 2002

May 28-May 30, 2003

June 3-June 5, 2003

July 10-July 14, 2003

September 25, 2003
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EXHIBIT D

COST OF THE WORK

e

e

Exh. D-I
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EXHIBIT E

E

Exh. E-I
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Exh. E-2
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Exh. E-3
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EXHIBIT F

COMPANY GOVERNMENT APPROVALS

The fo]lowing constitute the regulatory approvals for which the Company is responsible.

Party Plan Review:

The Company shall secure approval of Civil and Architectural documents for code
compliance and permitting. The 3~e Party Plan Reviewer shall perform the functions
normally provided by the local municipality related to code compliance and permitting.

3r~ Parry Inspections: The Company shall commission the s~rvices ofa 3~ party
inspection agency to perform inspection services. This 3~ party inspection agency shall
perform the inspection functions normally performed by the local municipa]ity related to
building and trade inspections, final inspections, and certificates of occupancy.

Department of the Navy:

Obtain written approval of all plans and specifications from the Navy. Plans and
Specifications wilI be submitted in accordance with Exhibit J of this Agreement.

Air Quality Approvals:

Procure air quality permits from authorities having jurisdiction as required to meet all
local, state, and federal air quality standards.

Utilities:

The Company is responsible for all dealings with service providers for delivery of
electric, gas, telephone, CATV, IT, sanitary sewer, and water services to the dwelling
units including service agreements and easements without cost to the Design Builder.
The DIB has included the cost of wet utility design (storm, sanitary, and water). The
Company shall be responsible for the design of the dry utilities (power, gas, telephone,
CATV, IT). The Company is also responsible for the coordination of the dry utility
design with the service providers and for securing the service providers approval of the
dry utility design.

SHPO Approvals:

The Company is responsible for negotiating the Programmatic Agreement, coordinating
SHPO requirements, and securing approval from SHPO for the work of this Agreement.

Exli. F-I

G-1-92



VDOT:

To the extent that VDOT has.jurisdiction on any portion of the work, the Company is
responsible to identify the affected work, det~maine the requirements, coordinate with
XrDOT, and obtain VDOT approval for work performed under this Agreement.

Wetlands:

The Company is responsible for establishing the extent of wetlands within project limits.
The Company is also responsible for obtaining approvals fi’om the governing authority
for the work to be performed pursuant to this Agreement that may impact wetlands.

National Capital Planning Commission:

The Company is responsible to obtain any permits or approvals required from the
National Capital Planning Commission.

Group Approvals:

Currently there are no known required approvals from citizen groups, associations, etc.
However, should such approvals be required the Company shall obtain all necessary
approvals from citizen groups, associations, etc. such as the Peninsula Planmng
Association.

Although the foregoing are the only approvals the Company and the DesignfBuilder
believe are required to commence and complete the design and construction of the
project, additional or different approvals may be required in the future. To the extent that
such additional or different approvals are required relating to land use or the fight to
construa the development on the sites, such approvals shall be the responsibility of the
Company.
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EXHIBIT G

PROJECT PHASES
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EXHIBIT I

SITE DESCRIPTION

All that certain piece or parcel of land, together with the improvements
thereon and appurtenances thereunto belonging, lying, situate and being in
the County of Prince William, State of Virginia, being a portion of Marine
Corps Base Quantico as set out in Proclamation dated November 4th, 1918,
instrument No. 1493 and being more particularly described as follows:

pARCEL 1:

DESCRZPTION OF THOMASON PARK
LEASE AREA

SITUATED ON THE QUANTICO MARINE BASE
PRINCE WILLZAM COUNTY, VIRGINIA

COMMENCING FROM THE PRINCE WILLIAM COUNTY MONUMENT PW15,
LOCATED ON THE GROUNDS OF THE TRIANGLE ELEMENTARY SCHOOL
COMMENCE S 82° 15’ 59" W A D]STANCE OF 2,520.71 FEET TO A SET IRON
PIPE, BEING THE POINT OF BEGINNING.

THENCE,
THENCE,
THENCE,
THENCE,
THENCE,
THENCE
THENCE
THENCE
THENCE
THENCE
THENCE
THENCE
THENCE
THENCE,
THENCE,
THENCE,
THENCE,
THENCE,
THENCE,

S 30° 46’ 52" E A DISTANCE OF160.66 FEET TO A SET IRON PIPE;
N 69° 54’ 31" E A DISTANCE OF 211.08 FEET TO A POINT;
S 200 33’ 40" E A DISTANCE OF 271.12 FEET TO A POINT;
S 73° 03’ 26" W A DISTANCE OF 317.72 FEET TO A POINT;
S
S
S
S
N
N
N
N
N
N
N
N
N
N
N

25°
110
16°

80°
62°

62°

61°
44°

43’ 01" W A DISTANCE OF 298.45 FEET TO A POINT;
16’ 51" E A DISTANCE OF 352.16 FEET TO A POINT;
57’ 23" W A DISTANCE OF 511.50 FEET TO A POINT;
53’ 10" W A
41" 05" W A
05’ 45" W A
49’ O8" W A
54’ 34" W A

DISTANCE OF 300.87 FEET TO A POINT;
DISTANCE OF 179,80 FEET TO A POINT;
DISTANCE OF 480.88 FEET TO A POINT;
DISTANCE OF 222.60 FEET TO A POINT;
DISTANCE OF 164.02 FEET TO A POINT;

310 04’ 51" W A DISTANCE OF 395.37 FEET TO A POINT;
620 01’ 19" W A DISTANCE OF 333.93 FEET TO A POINT;
60° 56’ 28" W A DISTANCE OF 241.26 FEET TO A POINT;
84° 45’ 03" E A DISTANCE OF 300.00 FEET TO A POINT;
46° 57’ 01" E A DISTANCE OF !84.63 FEET TO A POINT;
88° 17’ 27" E A DISTANCE OF 355.23 FEET TO A SET IRON PIPE;
15° 19’ ~8" E A DISTANCE OF S00.00 FEET "TO A SET IRON PIPE;
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THENCE,
THENCE,
THENCE,
THENCE,
THENCE,
THENCEI
THENCE,
THENCE,
THENCE,
THENCE,
THENCE,
THENCE,

N 580 30’ 56" E A DISTANCE OF 200.00 FEET TO A POINT;
S 55° 17’ 31" E A DISTANCE OF 282.08 FEETTO A POINT;
N 69° 54’ 18" E A DISTANCE OF 238.61 FEET TO A POINT;
N 410 58’ 25" E A DISTANCE OF 150.02 FEET TO A POINT;
S 490 19’ 24" E A DISTANCE OF 224.17 FEET TO A POINT;
S 350 07’ 45" W A DISTANCE OF 292.B1 FEET TO A POINT;
S 06o 42’ 58" W A DISTANCE OF 353.B2 FEET TO A POINT;
S 48° 52’ 13" W A DISTANCE OF 215.35 FEET TO A POINT;
S 23° 28’ 05" E A DISTANCE OF 217.65 FEET TO A POINT;
S 63° 38’ 37" E A DISTANCE OF 162.67 FEET TO A POINT;
N 84° 10’ 59"E A DISTANCE OF 114.59 FEETTO A POINT;
N 33o 45’ 30" E A DISTANCE OF 320.20 FEET TO A POINT;

THENCE, N 66° 24’ 34" E A DISTANCE OF 505.15 FEET TO THE POINT OF
BEGINNING AND CONTANING 2,521,774 SQUARE FEET OR 57.8920
ACRES OF LAND MORE OR LESS.

PARCEL 2:

DESCRIPTION OF LYMAN PARK
LEASE AREA LP-A

SITUATED ON THE QUANTICO HARINE BASE
PRINCE WILLIAM COUNTY, VIRGINIA

COMMENCING FROM THE PRINCE WILLIAM COUNTY MONUMENT PW15,
LOCATED ON THE GROUNDS OF THE TRIANGLE ELEMENTARY SCHOOL
COMMENCE S 71° 47’ 42" W A DISTANCE OF 6,555.90 FEET TO A SET IRON
PIPE, BEING THE POINT OF BEGINNING.

THENCE, S
THENCE, N
THENCE, S
THENCE, S
THENCE, S
THENCE, N
PIPE;
THENCE, N
THENCE, S

01° 23’ 36" E A DISTANCE OF 259.94 FEET TO A POINT;
880 42’ 15" W A DISTANCE OF 232.14 FEET TO A POINT;
79° 56" 50" W A DISTANCE OF 154.12 FEET TO A POINT;
610 41’ 45" W A DISTANCE OF 164.38 FEET TO A POINT;
400 48’ 35" W A DISTANCE OF 160.76 FEET TO A POINT;
530 07’ 20" W A DISTANCE OF 197.17 FEET TO A SET IRON

36° 39’ 52" E A DISTANCE OF 557.21 FEET TO A SET IRON PIPE;
770 54’ 04" E A DISTANCE OF 171.50 FEET TO A SET IRON PIPE;

THENCE, S 80° 23’ 14" E A DISTANCE OF 288.66 FEET TO THE POINT of
BEGINNING AND CONTINUING 225,301 SQUARE FEET OR 5.1722 ACRES
OF LAND MORE OR LESS.

Exh. 1.2
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PARCEL 3:

DESCRIPTION OF LYMAN PARK
LEASE AREA LP-B

SITUATED ON THE QUANTICO MARINE BASE
PRINCE WILLIAM COUNTY, VIRGINIA

COMMENCING FROM THE PRINCE WILLIAM COUNTY MONUMENT PW15,
LOCATED ON THE GROUNDS OF THE TR]ANGLE ELEMENTARY SCHOOL
COMMENCE S 60° 12’ 48" W A DISTANCE OF 5,919.40 FEET TO A SET IRON
PIPE, BEING THE POINT OF BEGINNING.

S 86° 19’ 23" W A DISTANCE OF 526.11 FEETTO A SET IRON

18o 33’ 56" W A DISTANCE OF 476.12 FEET TO A POINT;
87° 32’ 34" W A DISTANCE OF 242.75 FEET TO A POINT;
020 27’ 42" E A DISTANCE OF 228.94 FEET TO A POINT;

24’ 49" W A DISTANCE OF 339.98 FEET TO A POINT;
07’ 45" E A DISTANCE OF 373.93 FEET TO A POINT;
33’ 02" W A DISTANCE OF 477.02 FEET TO A POINT;
12’ 10" E A DISTANCE OF 310.00 FEET TO A POINT;
18’ 29" E A DISTANCE OF 445.00 FEET TO A POINT;
26’ 48" W A DISTANCE OF 318.10 FEET TO A POINT;

590 51’ 27" W A DISTANCE OF 261.91 FEET TO A POINT;
73° 26’ 42" W A DISTANCE OF 427.29 FEET TO A POINT;
400 44’ 23" W A DISTANCE OF 157.88 FEET TO A POINT;

15’ 37" E A DISTANCE OF 253.63 FEET TO A POINT;
48’ 34" E A DISTANCE OF 443.09 FEET TO A POINT;
31’ 18" W A DISTANCE OF 130.37 FEET TO A POINT;
41’ 59" E A DISTANCE OF 144.04 FEET TO A POINT;
38’ 22" W A DISTANCE OF 508.19 FEET TO A POINT;
43’ 55" W A DISTANCE OF 894.57 FEET TO A POINT;

THENCE,
PIPE;
THENCE, N
THENCE, N
THENCE, S
THENCE, S 310
THENCE, S 050
THENCE, S 250
THENCE, S 580
THENCE, S 290
THENCE, S 260
THENCE, S
THENCE, N
THENCE, S
THENCE, S 490
THENCE, S 180

THENCE, S 690
THENCE, S 25e

THENCE, S 720
THENCE, S 07o
THENCE, S 010 14’ 38" W A DISTANCE OF 293.37 FEET TO A POINT;
THENCE, S 490 02’ 49" E A DISTANCE OF 514.53 FEET TO A POINT;
THENCE, S 75° 56’ 30" E A DISTANCE OF 396.93 FEET TO A POINT’,
THENCE, S 480 33’ 34" E A DISTANCE OF 362.86 FEET TO A POINT;
THENCE, S 340 48’ 36" W A DISTANCE OF 327.14 FEET TO A POINT;
THENCE, N 800 14’ 35" W A DISTANCE OF 173.04 FEET TO A POINT;
THENCE, S 65o 43’ 28" W A DISTANCE OF 371.34 FEET TO A POINT;
THENCE, S 480 28’ 22" W A DISTANCE OF 228.40 FEET TO A POINT;
THENCE, ON AND ALONG LYMAN PARK, LEASE AREA LP-C THE

FOLLOWING THREE (3) COURSES:

Exh. I-3
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THENCE,
THENCE,
THENCE,
THENCE,
THENCE,
THENCE,
THENCE,
THENCE,
THENCE
THENCE
THENCE
THENCE
THENCE
THENCE,
THENCE
THENCE
THENCE
THENCE N 88° 07’
THENCE S 88° 50’
THENCE S B8° 59’
THENCE, N 81o 12’
THENCE, N 720 24’
THENCE, N 74° 45’
THENCE, N 870 51’
THENCE, S 80° 53’
THENCE, S 03o 58’

THENCE, N 600 25’ 15" W A DISTANCE OF 290.29 FEET TO A SET IRON
PIPE;

THENCE, N 150 21’ 38" W A DISTANCE OF 659.42 FEET TO A SET IRON
PIPE;

THENCE, N 74° 17’ 39" W A DISTANCE OF 134.52 FEETTO A POINT;
THENCE, DEPARTING SAID LYHAN PARK, LEASE AREA LP-C, N 23° 14" 06" E

A DISTANCE OF 144.10 FEET TO A POINT;
THENCE, N 16o 51’ 52" E A DISTANCE OF 119.80 FEET TO A POINT;

N 060 25’ 54" E A DISTANCE OF 178.41 FEET TO A POINT;
N 07° 54’ i9" W A DISTANCE OF 179.21 FEET TO A POINT;
N 12o 14’ 42" W A DISTANCE OF 545.82 FEET TO A POINT;
N 040 48’ 25" W A DISTANCE OF 119.29 FEET TO A POINT;
N O0° 24’ 39" W A DISTANCE OF 309.70 FEETTO A POINT;
N 08° 38’ 19" E A DISTANCE OF 224.71 FEET TO A POINT;
N 13° 13’ 02" E A DISTANCE OF 269.37 FEET TO A POINT;
N 100 53’ 11" E A DISTANCE OF 600.02 FEET TO A POINT;
N 19° 05’ 22" E A DISTANCE OF 412.82 FEET TO A POINT;
N 21° 44’ 40" E A DISTANCE OF 329.44 FEET TO A POINT;
N 15° 15’ 40" E A DISTANCE OF 362.18 FEET TO A POINT;
N 07° 05’ 04" E A DISTANCE OF 510.26 FEET TO A POINT;
N 10° 17’ 09" E A DISTANCE OF 453.37 FEET TO A POINT;

18" E A DISTANCE OF 165.00 FEET TO A POINT;
31" E A DISTANCE OF 111.58 FEET TO A POINT;

N 25° 32’
N 47o 51’
N 640 39’
N 78° 36’

02" E A DISTANCE
13" E A DISTANCE
39"E A DISTANCE
45" E A DISTANCE
41" E A DISTANCE
18" E A DISTANCE
48" E A DISTANCE
19" E A DISTANCE
01" E A DISTANCE
39" E A DISTANCE

OF 132.00 FEET TO A POINT;
OF 99.30 FEET TO A POINT;
OF 120.74 FEET TO A POINT;
OF 233.99 FEET TO A POINT;
OF 326.88 FEET TO A POINT;
OF 132.38 FEET TO A POINT;
OF 188.82 FEET TO A POINT;
OF 108.62 FEET TO A POINT;
OF107.92 FEETTO A POINT;
OF 87.58 FEET TO A POINT;

57" E A DISTANCE OF 674.41 FEET TO THE POINT OF
BEGINNING AND CONTAINING 4,773,556 SQUARE FEET OR 3.09.5858
ACRES OF LAND MORE OR LESS.
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PARCEL 4:
DESCRZPTION OF LYHAN PARK

LEASE AREA LP’C
SITUATED ON THE QUANT]’CO MARINE BASE

PRINCE WILLIAM COUNTYa VIRGINIA

COMMENCING FROM THE PRINCE WILLIAM COUNTY MONUMENT PW15,
LOCATED ON THE GROUNDS OF THE TRIANGLE ELEMENTARY SCHOOL
COMMENCE S 39° 24’ 29" W A DISTANCE OF 10,886.10 FEET TO A SET
1RON PIPE, BEING THE POIN’T OF BEGINNING.

THENCE, S 400 24’ 45" W A DISTANCE OF 189.08 FEET TO A SET IRON
PIPE;
THENCE, N 680 06’ 35" W A DISTANCE OF 469.46 FEET TO A POINT;
THENCE, N 44° 48’ 19" W A DISTANCE OF 77.29 FEET TO A POINT;
THENCE, N 0DO 00’ DO" W A DISTANCE OF 955.82 FEET TO A POINT;
THENCE, N 10° :[4’ 28" E A DISTANCE OF 77.44 FEET TO A POINT A
CORNER

TO LYMAN PARK LEASE AREA LP-B;
THENCE, ON AND ALONG SAID LYMAN PARK, LEASE AREA LP-BTHE

FOLLOWING THREE (3) COURSES:
THENCE, S 740 I?’ 39" E A DISTANCE OF 134;52 FEET TO A SET IRON

PIPE;
THENCE, S 15° 21’ 38" E A DISTANCE OF 659.42 FEET TO A SET IRON

PIPE;
THENCE, S 60° 25’ 15" E A DISTANCE OF 290.29 FEET TO A POINT;

THENCE, DEPARTING SAID LYMAN PARK, LEASE AREA LP-B, S 07° 57’ 21" E
A DISTANCE OF 305.29 FEET TO THE POINT OFBEGINNING AND
CONTAINING 397,797 SQUARE FEET OR 9.1322 ACRES
OF LAND MORE OR LESS.

Exh. I-5
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PARCEL 5:
DESCRIPTION OF LYMAN PARK

LEASE AREA LP-D
SITUATED ON THE QUANTICO MARINE BASE

PRINCE WILLIAM COUNTY, VIRGINIA

COMMENCING FROM THE PRINCE WILLIAM COUNTY MONUMENT PW15,
LOCATED ON THE GROUNDS OF THE TRIANGLE ELEMENTARY SCHOOL
COMMENCE S 60° 31’ O0" W A DISTANCE OF 8,310.60 FEET TO A SET IRON
PIPE, BEING THE POINT OF BEGINNING.

THENCE,
THENCE,
THENCE,
THENCE,
THENCE,
THENCE,
THENCE,
THENCE,
THENCE,
THENCE,
THENCE,
THENCE,
THENCE,
THENCE,
THENCE,
THENCE,
PIPE;
THENCE,
ON

S 20° 46’ 01" W A DISTANCE OF 279.16 FEET TO A
S 150 40’ 45" W A DISTANCE OF 209.64 FEET TO A
S 14° 10’ 22" W A DISTANCE OF 215.96 FEET TO A
S 10° 10’ 03" W A DISTANCE OF 516.09 FEET TO A
S 11o 50’ 23" W A DISTANCE OF 270.07 FEETTO A
S 07° 35’ 50" W A DISTANCE OF 177.57 FEET TO A
S 090 23’ 30" W A DISTANCE OF 127.63 FEET TO A
S 01° 10’ 35" W A DISTANC E-OF 121.72 FEET TO A

POINT;
POINT;
POINT;
POINT;
POINT;
POINT;
POINT;
POINT;

S
s
S
N
S
S
S
N

88° 47’ 13" W A DISTANCE OF 225.97 FEETTO A POINT;
01o 12’ 47" E A DISTANCE OF 40.00 FEET TO A POINT;
720 39’ 58" W A DISTANCE OF 266.59 FEETTO A POINT;
40° 03’ 14" W A DISTANCE
49° 56’ 42" W A DISTANCE
380 24’ 28" W A DISTANCE
610 51’ 23" W A DISTANCE
84° 30’ 32" W A DISTANCE

OF 444.39 FEET TO A POINT;
OF 630.00 FEETTO A POINT;
OF 250.00 FEET TO A POINT;
OF 242.25 FEET TO A POINT;
OF 250.74 FEET TO A SET IRON

N 03° 07’ 42" E A DISTANCE OF 699.31 FEET-FO A SET IRON PIPE

THE EASTERLY RIGHT-OF-WAY LINE OF U.S.ROUTE 1;
THENCE,ON AND ALONG THE SAID EASTERLY RIGHT-OF-WAY LINE OF U.S.

ROUTE 1, N 360 24’ 10" E A DISTANCE OF 2,622.57 FEET TO A SET IRON
PIPE;
THENCE, S 550 21’ 52" E A DISTANCE OF 818.60 FEETTO THE POINT OF
BEGINNING AND CONTAINING 3,208,050 SQUARE FEET OR 73.6467
ACRES OF LAND MORE OR LESS.

Exh. l-6
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PARCEL 6".
DESCRIPTION OF 300 BLOCK

LEASE AREA
SITUATED ON THE QUANTZCO MARINE BASE

PRINCE WILLIAM COUNTY~ VIRGINI...A,

COMMENCING FROM THE PRINCE WILLIAM COUNTY MONUMENT PW15,
LOCATED ON THE GROUNDS OF THE TRIANGLE ELEMENTARY SCHOOL
COMMENCE S 11o 13’ 36" E A DISTANCE OF 5,921.61 FEET TO A SET IRON
PIPE, BEING THE POINT OF BEGINNING.

THENCE,
THENCE,
THENCEr
THENCE,
THENCE,
THENCE,
THENCE,

N 83o 38’45" E A DISTANCE OF 177.42 FEET TO A POINT;
S 58° 35’ 17" E A DISTANCE OF 210.00 FEET TO A POINT;
S 30° 33’ 03" W A DISTANCE OF 134.43 FEET TO A POINT;
S 590 26’ 57" E A DISTANCE OF 416.19 FEET TO A POINT;
N 69° 46’ 50" E A DISTANCE OF 436.01 FEET TO A POINT;
S 790 O0’ 50" E A DISTANCE OF 271.21 FEET TO A POINT;
S 260 04’ 52" E A DISTANCE OF 184.16 FEET TO A POINT;

THENCE, LEFT ALONG THE ARC OF A CURVE HAVING A LENGTH OF 196.14
FEET, A RADIUS OF 124.57 FEET, A TANGENT OF 125.04 FEET, A DELTA
OF 90° :13’ 00" AND HAVING A CHORD BEARING AND DISTANCE OF
S06o 0S’ 54" W- 176.50 FEET TO A POINT;

THENCE, S 37° 45’ 44" W A DISTANCE OF 147.06 FEETTO A SET IRON
PIPE;
THENCE,
PIPE;
THENCE
THENCE
THENCE
THENCE
THENCE
THENCE
THENCE
THENCE
APE;

N 90° 00’ 00" W A D]STANCE OF 308.69 FEET TO A SET IRON

S 33° 3!’ 04" W A DISTANCE OF 208.62 FEETTO A POINT;
S 87o 29’ 04" W A DISTANCE OF 372.30 FEET TO A POINT;
S 00o 27’ 37" E A DISTANCE OF 294.16 FEET TO A POINT;
S 86° 51’ 35" W A DISTANCE OF 308.51 FEET TO A POINT;
N 030 27’ 57" W A DISTANCE OF 675.97 FEET TO A POINT;
N 540 35’ 52" W A DISTANCE OF 313.98 FEET TO A POINT;
N 33o 48’ 19" E A DISTANCE OF 103.58 FEET TO A POINT;,
N 530 39’ 01" W A DISTANCE OF 204.84 FEET TO A SET IRON

THENCE, N 36° 20’ 59" E A DISTANCE OF 275.68 FEET TO THE POINT OF
BEGINNING AND CONTAINING 970,550 SQUARE FEET OR 22.2808 ACRES
OF LAND MORE OR LESS.

Exh. I-7
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PARCEL 7:
DESCRIPTION OF GEIGER RIDGE

LEASE AREA
SITUATED ON THE QUANTICO MARINE BASE

P,.RINCE WILLIAM COUNTY, VIRGINIA

COMMENCING FROM THE PRINCE WILLIAM COUNTY MONUMENT PW15,
LOCATED ON THE GROUNDS OF THE TRIANGLE ELEMENTARY SCHOOL
COMMENCE S 57° 37’ 35" E A DISTANCE OF 6,685.78 FEET TO A SET IRON
PIPE, BEING THE POINT OF BEGINNING.

THENCE,
TH ENCE,
]-HENCE,
TH ENCE,
THENCE,
THENCE,
THENCE,
THE NCE,
THENCE,
THENCE,
THENCE,
THENCE,
THENCE,
THENCE,
THENCE,
THENCE,
THENCE,
THENCE,
THENCE,
THENCE,
THENCE,
THENCE,
PIPE;

N 71° 52’ 35" E A DISTANCE
N 300 51’ 32" E A DISTANCE
S 650 08’ 20" E A DISTANCE
N 30° 51’ 32" E A DISTANCE
S 650 08’ 20" E A DISTANCE
N 08° 42’ 49" E A DISTANCE
N 68° 34" 58" E A DISTANCE
S 260 11’ 51" E A DISTANCE
S 39° 02’ 13" E A DISTANCE
N 36° 10’ 54" E A DISTANCE

OF 177.31 FEET TO A SET IRON PIPE;
OF 319.26 FEET TO A POINT;
OF 92.97 FEET TO A POINT;
OF 195.46 FEET TO A POINT;
OF 587.40 FEET TO A POINT;
OF 216.66 FEETTO A POINT;
OF 161.83 ~FEET TO A POINT;
OF 278.19 FEET TO A POINT;
OF 135.00 FEET TO A POINT;
OF 355.95 FEET TO A POINT;

N 840 30’
N 00° 35’
N 76° 31’
S 16° 34’
S 360 23’
S 380 55’
S 820 40’
S 54° 16’
N 82° 59’
N
S

14" E A DISTANCE OF 233.03 FEET TO A POINT;
52" W A DISTANCE OF 334.58 FEET TO A POINT;
50" E A DISTANCE OF 191.63 FEET TO A SET IRON PIPE;
19" E A DISTANCE OF 352.53 FEET TO A SET IRON PIPE;
29" E A DISTANCE OF 298.08 FEET TO A POINT;
02" W A DISTANCE OF 197.52 FEET TO A POINT;
32" W A DISTANCE OF 364.52 FEET TO A POINT;
12" W A DISTANCE OF 389.90 FEET TO A POINT;
33" W A DISTANCE OF 464,41 FEET TO A POINT;

68° 00’ 27" W A DISTANCE OF 304.12 FEET TO A POINT;
540 40’ 43" W A DISTANCE OF 527.25 FEET TO A POINT;
710 52’ 35" W A DISTANCE OF 250.00 FEET TO A SET IRON

THENCE, N 18° 07’ 25" W A DISTANCE OF 420.00 FEET TO THE POINT OF
BEGINNING AND CONTAINING 1,106.784 SQUARE FEET OR 25.4083
ACRES OF LAND MORE OR LESS.

Exh. I-8
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PARCEL 8:
DESCRZPTION OF NEVILLE ROAD

LEASE AREA NR’A
SITUATED ON THE QUANTICO MARINE BASE

PRINCE WILLIAM COUNT~,.,~ VIRGINIA

COMMENCING FROM THE PRINCE WILLIAM COUNTY MONUMENT PW15,
LOCATED ON THE GROUNDS OF THE TRIANGLE ELEMENTARY scHOOL
COMMENCE S 39° 46" 52" E A DISTANCE OF 7,559.36 TO A SET IRON PIPE,
BEING THE POINT OF BEGINNING.

THENCE, N 55° 05’ 04" E A DISTANCE OF 198.30 FEETTO A POINT;
THENCE, N 800 25’ 39" E A DISTANCE OF 285.04 FEET TO A POINT;
THENCE, S 79° 49’ 30" E A DISTANCE OF 161.91 FEET TO A POINT;
THENCE, S 150 18’ 57" W A DISTANCE OF 122.58 FEET TO A POINT;
THENCE, S 68° 34’ 38" E A DISTANCE OF 104.59 FEET TO A POINT;
THENCE, LEFT ALONG THE ARC OF A CURVE HAVING A LENGTH OF 353.06

FEET, A RADIUS OF 192.91 FEET, A TANGENT OF 250.78’, A DELTA OF
104o 51’ 46" AND HAVING A CHORD BEARING AND DISTANCE OF
N 73° 15’ 27" E - 305.80 FEET TO A POINT;

THENCE, N 220 29’ 12" W A DISTANCE OF 164.09 FEET TO A POINT;
THENCE, RIGHT ALONG THE ARC OF A CURVE HAVING A LENGTH OF 546.38

FEET, A RADIUS OF 380.90 FEET, A TANGENT OF 332.21 FEET, A DELTA
OF 82o 11’ 19" AND HAVING A CHORD BEARING AND DISTANCE OF
N 72o 46’ 16" W - 500.73 FEET TO A POINT;

THENCE, S 56o 04’ 25" W A DISTANCE OF !99.96 FEET TO A POINT;
S 160 06’ 48" E A DISTANCE OF 116.66 FEET TO A SET IRON PIPE;THENCE,

THENCE, S 59o 06’
THENCE, N 78o 39’
THENCE, S 65° 03’
THENCE, N 45°
THENCE, S 72o 10’
THENCE, S 300 27’
THENCE, S 06o 15’
THENCE, S 83° 50’

15" E A DISTANCE
30" E A DISTANCE
06" E A DISTANCE
25" E A DISTANCE
39" E A DISTANCE
53" E A DISTANCE

OF 886.73 FEET TO A SET IRON PIPE;
OF 342.17 FEET TO A POINT;
OF 227.04 FEET TO A POINT;
OF 138.16 FEET TO A POINT;
OF 320.00 FEET TO A POINT;
OF 245.76 FEET TO A POINT;

48" E A DISTANCE OF 150.00 FEET TO A POINT;
46" W A DISTANCE OF 170.88 FEET TO A POINT;

THENCE, S 320 44’ 43" W A DISTANCE OF 260.00 FEET TO A POINT ON THE
NORTHEASTERLY LINE OF NEVILLE ROAD AREA, LEASE AREA NR-B;

THENCE, ON AND ALONG THE SAID NEVILLE ROAD AREA, LEASE AREA NR-
B, THE FOLLOWING SIX (6) COURSES:

THENCE, N 67° 46’ 03" W A DISTANCE OF 512.91 FEET TO A POINT;
THENCE, N 76° 14’ 39" W A DISTANCE OF 94.00 FEET TO A POINT;
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THENCE, S 81° 19’ 40" W A DISTANCE OF 161.13 FEEl’TO A POINT;
THENCE, N 16° D4’ 43" W A DISTANCE OF 164.B6 FEET TO A POINT;
THENCE, S 68° 57’ 51" W A DISTANCE OF 90.58 FEETTO A POINT;
THENCE, S 03° 34’ 58" W A DISTANCE OF B0.00 FEET TO A POINT;

THENCE, DEPARTING SAID NEVEL ROAD AREA, LEASE AREA N R-B
N 49° 47’ 18" W A DISTANCE OF 1032.71 FEE[TO A POINT;

THENCE, N 080 31’ 36" W A DISTANCE OF 107.10 FEETTO A POINT;
THENCE, N 820 59’ 21" W A DISTANCE OF 684.40 FEET TO A POINT;
THENCE, S 57° 26" 49" W A DISTANCE OF 499.52 FEET TO A POINT;
THENCE, S 670 32’ 10" W A DISTANCE OF 500.00 FEET TO A POINT;
THENCE, N 470 29’ 26" W A DISTANCE OF 237.75 FEET TO A POINT;
THENCE, N 100 10’ 20" E A DISTANCE OF 194.82 FEET TO A POINT;
THENCE, S 340 57’ 37" E A DISTANCE OF 128.00 FEET TO A POINT;
THENCE, N 530 45’ 56" E A DISTANCE OF 67.85 FEET TO A POINT;
THENCE, RIGHT ALONG THE ARC OF A CURVE HAVING A LENGTH OF 75.54

FEET, A RADIUS OF 129.30 FEET, A TANGENT OF 38.B8 FEET, A DELTA OF
330 28’ 22" AND HAVING A CHORD BEARING AND DISTANCE OF
S 79° 00’ 33" W - 74.47 FEET TO A SET IRON PIPE;

THENCE, S 840 22’47" E A DISTANCE OF 116.36 FEET TO A POINT;
THENCE, N 410 04’ 44" E A DISTANCE OF 416.03 FEET TO THE POINT OF

BEGINNING AND CONTAINING 1,393,833 SQUARE FEET OR 31.9980
ACRES OF LAND MORE OR LESS.

PARCEL 9.’,

DESCRIPTION OF NEVILLE ROAD
LEASE AREA NR-B

SITUATED ON THE (~UANTICO MARINE BASE
PRINCE WILLIAM COUNTY, VIRGINIA

COMMENCING FROM THE PRINCE WILLIAM COUNTY MONUMENT PW15,
LOCATED ON THE GROUNDS OF THE TRIANGLE ELEMENTARY SCHOOL
COMMENCE S 42° 45’ 19" E A DISTANCE OF 9,906.56 FEET TO A SET IRON
PIPE, BEING THE POINT OF BEGINNING.

THENCE N 030 34’ 58" E A DISTANCE OF 465.19 FEET TO A PC)]NT ON THE
CORNER OF NEVILLE ROAD LEASE AREA NR-A;
THENCE CONTINUING N 030 34’ 58" E ON AND ALONG THE SAID NEVILLE
ROAD LEASE AREA NR-A A DISTANCE OF 80.00 FEET TO A SET IRON PIPE, A
TOTAL DISTANCE OF 545.19 FEET.
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"THENCE CONTINUING WITH THE SOUTHWESTERLY SIDE OF SAID NEVILLE
ROAD, LEASE AREA NR-A THE FOLLOWING FIVE (5) COURSES:

THENCE, N 68° 57’ 51" E A DISTANCE OF 90.58 FEET TO A POINT;
THENCE, S 16° 04’ 43" E A DISTANCE OF 164.86 FEET TO A POINT;
THENCE, N 810 19’ 40" E A DISTANCE OF 161.13 FEET TO A POINT;
THENCE, S 760 14’ 39" E A DISTANCE OF 94.00 FEET TO A POINT;
"THENCE, S 67o 46’ 03" E A DISTANCE OF 53-2.91 FEET TO A POINT;

THENCE, DEPARTING SAID NEVILLE ROAD, LEASE AREA NR-A
S 46° 0S’ 22" E A DISTANCE OF 109.79 FEET TO A SET IRON PIPE;

THENCE, S 200 39’ 46" W A DISTANCE OF 3-16.29 FEET TO A POINT;
THENCE, N 690 :[3’ 09" W A DISTANCE OF 375.76 FEETTO A POINT;
THENCE, S 45° 35’ 44" W A DISTANCE OF 23.5.84 FEET TO A POINT;
THENCE, N 860 27’ 59" W A DISTANCE OF 209.20 FEET TO A POINT;
THENCE, S 140 49’ 56" W A DISTANCE OF 89.24 FEET TO A POINT;
THENCE, N 75° 19’ 05" W A DISTANCE OF 196.96 FEET "1~O THE POINT OF

BEGINNING AND CONTAINING 297,196 SQUARE FEET OR 6.8227 ACRES
OF LAND MORE OR LESS.

DESCRIPTION OF 11OO BLOCK
LEASE AREA

SITUATED ON THE QUANTICO MARINE BASE
PRINCE WILLIAM COU,,NTY, VIRGINIA

COMMENCING FROM THE PRINCE WILLIAM COUNTY MONUMENT PW15,
LOCATED ON THE GROUNDS OF THE TRIANGLE ELEMTARY SCHOOL
COMMENCE S 33° 57’ 10" E A DISTANCE OF 9,744.97 FFET TO A SET IRON
PIPE, BE]NG THE POINT OF BEGINNING.

THENCE, S 46° 13’
THENCE, S 440 10’
THENCE, N 410 41’
THENCE, N 27° 53’
THENCE, N 38° 06’
THENCE, N 42° 05’
PIPE;
THENCE, N 47° 54’

45" E A DISTANCE OF 404.12 FEET TO A SET IRON PIPE;
26" W A DISTANCE OF 483.88 FEET TO A POINT;
46" W A DISTANCE OF 114.96 FEET TO A POINT;
:10" E A DISTANCE OF 75.56 FEET TO A POINT;
19" E A DISTANCE OF 108.18 FEET TO A SET IRON PIPE;
44" W A DISTANCE OF 275.32 FEET TO A SET IRON

16" E A DISTANCE OF 275.32 FEET TO THE POINT OF
BEGINNING AND CONTAINING 143,950 SQUARE FEET OR 3.3046 ACRES
OF LAND MORE OR LESS.
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PARCEL J.l:

DESCRIPTION OF 2000 BLOCK
LEASE AREA

SITUATED ON THE QUANT]CO MAR:[NE BASE
PRINCE WILLIAM COUNTY~ VIRGINIA

COMMENCING FROM THE PRINCE WILL]AH COUNTY HONUMENT PW15,
LOCATED ON THE GROUNDS OF THE TRIANGLE ELEMENTARY SCHOOL
COMMENCE S 26° 07’ 59" E A D]STANCE OF 7,615.69 FEET TO A SET IRON
PIPE, BEING THE POINT OF BEGINNING.

THENCE,
PIPE;
THENCE,
THENCE,
THENCE,
THENCE,
THENCE,
THENCE,
THENCE,

S 33° 27’ 23" E A DISTANCE OF 1,252.27 FEET TO A SET IRON

S 35° 51’ 25" E A DISTANCE OF 721.30 FEET TO A SET IRON PIPE;
S 29° 26’ 59" W A DISTANCE OF 150.00 FEETTO A POINT;
S 610 47’ 06" W A DISTANCE OF 139.64 FEE’I’TO A POINT;
N 61° 09’ 52" W A DISTANCE OF 303.57 FEET TO A POINT;
N 430 29’ 03" W A DISTANCE OF 596.39 FEET TO A POINT;
N 300 10’ 10" W A DISTANCE OF 1,180.62 FEETTO A POINT;
N 37° 01’ 42" E A DISTANCE OF 100.00 FEET TO A SET IRON PIPE;

THENCE, N 630 29’ 04" E A DISTANCE OF 327.83 FEETTO THE POINT OF
BEGINNING AND CONTAINING 890,996 SQUARE FEET OR 20.4545 ACRES
OF LAND MORE OR LESS.

PARCEL J- 2.,:

DESCRIPTION OF ARGONNE HILL
LEASE AREA

SITUATED ON THE QUANTICO MARINE BASE
PRINCE WILLIAM ,COUNTY, VIRGINIA

COMMENCING FROM THE PRINCE WILLIAM COUNTY MONUMENT PW15,
LOCATED ON THE GROUNDS OF THE TRIANGLE ELEMENTARY SCHOOL
COMMENCE S 000 24’ 44" W A DISTANCE OF 7,327.75 FEET TO A SET 1RON
PIPE, BEING THE POINT OF BEGINNING.

THENCE, S 070 54’ 14" E A DISTANCE OF 642.64 FEET TO A POINT;
THENCE, N 740 22" 48" E A DISTANCE OF 350.71 FEET TO A POINT;
THENCE, S 56° 05’ 46" E A DISTANCE OF 234.54 FEET TO A POINT;
THENCE, S 32° 16’ 02" W A DISTANCE OF 471.88 FEET TO A POINT;
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THENCE,
THENCE,
THENCE,
THENCE,
THENCE,
-[HENCE,
THENCE,
THENCE,
THENCE,
"THENCE,
"THENCE
THENCE,
PIPE;
THENCE,
THENCE,
TH ENCE,
THENCE,
THENCE,
THENCE,
PIPE;

S 650 23’ 17" E A DISTANCE OF 277.19 FEET TO A POINT;
N 880 32’ 24" E A DISTANCE OF 302.66 FEET TO A POINT;
S 31° 54’ 06" E A DISTANCE OF 243.97 FEETTO A POINT;
S 37° 09’ 06" E A DISTANCE OF 94.81 FEET TO A POINT;
N 540 22’ 18"E A DISTANCE OF 150.35 FEET TO A POINT;
N 260 18’ 14" E A DISTANCE OF 209.76 FEET TO A POINT;
N 79o 32’ 22" E A DISTANCE OF I99.66 FEET TO A POINT;
N 840 22’ 01" E A DISTANCE OF 163.77 FEETTOA POINT;
S 060 32’ 52" E A DISTANCE OF 204.45 FEET TO A POINT;
S 510 32’ 52" E A DISTANCE OF 141.42 FEET TOA POINT;

, S 060 32’ 52" E A DISTANCE OF 220.34 FEET TO A SET IRON PIPE;
S 86° 38" 37" W A DISTANCE OF 557.95 FEET TO A SET IRON

S 03° 21’ 23" E A DISTANCE OF 466.73 FEET TO A POINT;
S 840 06’ 45" W A DISTANCE OF 374.58 FEET TO A POINT;
N 260 11’ 21" W A DISTANCE OF 461.65 FEET TO A POINT;
N 500 44’ 03" W A DISTANCE OF 1,296.01 FEET TO A POINT;
S 660 30’ 41" W A DISTANCE OF 369.97 FEET TO A POINT;
N 190 36’ 43" W A DISTANCE OF 1,002.97 FEET TO A SET IRON

THENCE, N 820 05’ 46" E A DISTANCE OF 875.38 FEET TO THE POINT OF
BEGINNING AND CONTAINING 1,802,927 SQUARE"FEET OR 41.3895 ACRES
OF LAND MORE OR LESS.

PARCEL
DESCRIPTION OF 600 BLOCK

LEASE AREA
SITUATED ON THE (~UANTICO HARINE BASE

PRINCE WILLIAM COUNTY~ VIRGINIA

COMMENCING FROM THE PRINCE WILLIAM COUNTY MONUMENT PW15,
LOCATED ON THE GROUNDS OF THE TRIANGLE ELEMENTARY SCHOOL
COMMENCE S 40° 35’ 46" E A DISTANCE OF 11.,991.90 FEET TO A SET IRON
PIPE, BEING THE POINT OF BEGINNING.

THENCE, S 56° 18’ 45" E A DISTANCE OF 88.37 FEET TO A SET IRON PIPE;
THENCE, S 660 25’ 39" E A DISTANCE OF 114.45 FEET TO A POINT;
THENCE, S 760 42’ 05" E A DISTANCE OF 62.70 FEET TO A POINT;
THENCE, S 190 10’ 29" W A DISTANCE OF 168.26 FEETTO A POINT;
THENCE, S 31° 19’ 01" W A DISTANCE OF 35.26 FEET TO A POINT;
THENCE, S 49° 10" 18" W A DISTANCE OF 95.15 FEET TO A POINT;
THENCE, S 75° 13’ 41" W A DISTANCE OF 87.32 FEET TO A SET IRON PIPE;
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THENCE, N 580 13’ 43" W A DISTANCE OF 80.83 FEET TO A SET IRON PIPE;
THENCE, N 340 31’ 06" W A DISTANCE OF 86.62 FEETTO A POINT;
THENCE, N 00° 00’ 00" E A DISTANCE OF 84.47 FEET TO A POINT;
THENCE, N 070 12’ 39" E A DISTANCE OF 52.14 FEET TO A POINT;
THENCE, N 30° 16" 48" E A DISTANCE OF 76.58 FEET TO A POINT;
THENCE, N 430 34’ 19" E A DISTANCE OF 91.72 FEET TO THE POINT OF

BEGINNING AND CONTAINS 87,939 SQUARE FEET OR 2.0188 ACRES
OF LAND MORE OR LESS.

PARCEL ~4:

DESCRIPTION OF 700 BLOCK
LEASE AREA

SITUATED ON THE QUANTICO MARINE BASE
PRINCE WILLIAM COUNTY, VIRGINIA

COMMENCING FROM THE PRINCE WILLIAM COUNTY MONUMENT PW15,
LOCATED ON THE GROUNDS OF THE TRIANGLE ELEMENTARY SCHOOL
COMMENCE S 45° 26’-06" E A DISTANCE OF 12, 346.23 FEET TO A SET
IRON PIPE, BEING THE POINT OF BEGINNING.

THENCE, N 30° 17’ 50" E A DISTANCE OF 711.15 FEET TO A SET IRON
PIPE;
THENCE, N 87° 13’ 19" E A DISTANCE OF 32.84 FEETTO A POINT;
THENCE, S 69o 13’ 47" E A DISTANCE OF 112.00 FEET TO A POINT;
THENCE, S 22° 18’ 54" W A DISTANCE OF 199.66 FEET TO A SET IRON
PIPE;
THENCE, S 10° 22’ :L6" W A DISTANCE OF 235.66 FEET TO A SET IRON
PIPE;
THENCE, S 37o 28" 47" W A DISTANCE OF 120.47 FEET TO A POINT;
THENCE, S 490 14’ 44" W A DISTANCE OF 174.53 FEET TO A POINT;
THENCE, N 730 47’ 20" W A DISTANCE OF 179.68 FEET TO THE POINT OF

BEGINNING AND CONTAINS 139,610 SQUARE FEET OR 3.205 ACRES OF
LAND MORE OR LESS.
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PARCEL 15.,’.

DESCRIPTION OF WHITE HOUSE AREA
LEASE ARES WH-A

SITUATED ON THE QUANTICO MARINE BASE
PR~NCE W~LLIAM COUNTY., VIRGINIA

COMMENCING FROM THE PRINCE WILLIAM COUNTY MONUMENT PW15,
LOCATED ON THE GROUNDS OFTHE TRIANGLE ELEMENTARY SCHOOL
COMMENCE S 32° 22’ 42" E A DISTANCE OF 6,797.25 FEET TO A SET IRON
PIPE, BEING THE POINT OF BEGINNING.

THENCE, S
THENCE, S
THENCE, S
THENCE, S
THENCE, S
THENCE, S
THENCE, S
THENCE, N
THENCE, S
THENCE, S
THENCE, S
THENCE,

NORTH

26° 33’ 14" E A DISTANCE OF 131.42 FEET TO A POINT;
470 28’ 14" E A DISTANCE OF 161.96 FEET TO A POINT;
870 13’ 50" E A DISTANCE OF 350.00 FEET TO A POINT;
440 56’ 54" E A DISTANCE OF 70.00 FEET TO A POINT;
100 10’ 20" W A DISTAIYCE OF 194.82 FEET TO A POINT;
290 25’ 00" W A DISTANCE OF 70.48 FEET TO A POINT;
43° 33’ 05" E A DISTANCE OF 347.14 FEET TO A POINT;
72° 06’ 35" E A DISTANCE OF 247.86 FEET TO A SET IRON PIPE;
74° z~7’ 09" E A DISTANCE OF 791.12 FEET TO A SET IRON PIPE;
14° 46’ 46" E A DISTANCE OF 277.49 FEET TO A POINT;
69° 01’ 02" W A DISTANCE OF 121.50 FEET TO A POINT;

S 14° 46’ 29" E A DISTANCE OF 94.33 FEET TO A POINT ON THE
LINE OF WHITE HOUSE AREA, LEASE AREA WH-B;

THENCE, ON AND ALONG THE NORTH LINE OF SAID WHITE HOUSE AREA,
LEASE AREA WH-B, S 770 31’ 24" W A DISTANCE OF 217.30 FEET TO A
POINT;

THENCE, DEPARTING SAID WHITE HOUSE AREA, LEASE AREA WH-B~
N 550 32’ 11" W A DISTANCE OF 237.47 FEET TO A POINT;

THENCE, N 29° 29’ 21" E A DISTANCE OF 65.37 FEETTO A POINT;
THENCE, N 670 58’ 40" W A DISTANCE OF 221.43 FEET TO A POINT;
THENCE, N 870 33’ 47" W A DISTANCE OF 120.76 FEET TO A POINT;
THENCE, N 070 31’ 48" E A DISTANCE OF 158.21 FEETTO A POINT;
THENCE, N 730 50’ 10" W A DISTANCE OF 57.82 FEET TO A POINT;
THENCE, LEFT ALONG THE ARC OF A CURVE HAVING A LENGTH OF 54.77

FEET, A RADIUS OF 142.77 FEET, A TANGENT OF 27.73 FEET, A DELTA OF
21.o 58’ 51" AND HAVING A CHORD BEARING AND DISTANCE OF
S 89o 05’ 14" W - 54.44 FEET TO A POINT;

THENCE, S 770 47’ 49" W A DISTANCE OF 246.21 FEET TO A POINT;
THENCE, N 69° 39’ 17" W A DISTANCE OF 46.09 FEET TO A POINT;
THENCE, RIGHT ALONG THE ARC OF A CURVE HAVING A LENGTH OF 236.36
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FEET, A RADIUS OF 185.30 FEET, A TANGENT OF 137.33 FEET, A DELTA
OF

73° 05’ 09" AND HAVING A CHORD BEARING AND DISTANCE OF
S 80o 16’ 01" E - 220.66 FEET TO A POINT;

THENCE, S 31o 36’ 22" W A DISTANCE OF 137.49 FEET TO A POINT;
THENCE, N 40o 24’ 36" W A DISTANCE OF 270.00 FEET TO A POINT;
THENCE, N 21° 43’ 51" W A DISTANCE OF 400.79 FEET TO A POINT;
THENCE, N 64o 21’ 15" W A DISTANCE OF 350.00 FEET TO A POINT;
THENCE, S 67° 38’ 04" W A DISTANCE OF 102.16 FEET TO A POINT;
THENCE, S 12o 02’ 14" E A DISTANCE OF 350.00 FEET TO A POINT;
THENCE, S 73° 30’ 07" W A DISTANCE OF 194.22 FEET TO A POINT;
THENCE, N 24° 16’ 05" W A DISTANCE OF 512.27 FEETTO A POINT;
THENCE, LEFT ALONG THE ARC OF A CURVE HAVING A LENGTH OF 53.93

FEET, A RADIUS OF 28.56 FEET, A TANGENT OF 39.46 FEET, ,~ DELTA OF
108° 12’ 54" AND HAVING A CHORD BEARING AND DISTANCE OF
N 88° 22’ 05" W - 46.27 FEET TO A POINT;

THENCE, N 77° 42’ 32" W A DISTANCE OF 210.00 FEET TO A POINT;
THENCE, N 28° 14’ 35" E A DISTANCE OF 378.08 FEET TO A POINT;
THENCE, N 52° 51’ 23" E A DISTANCE OF 299.30 FEET TO A SET IRON PIPE;
THENCE, S 63o 26’ 52" E A DISTANCE OF 556.82 FEET TOTHE POINT OF

BEGINNING AND CONTAINING 1,275>267 SQUARE FEET OR 29.2761
ACRES OF LAND MORE OR LESS.

PARCEL 16..’.

DESCRIPTION OF WHITE HOUSE AREA
LEASE AREA WH-B

SITUATED ON THE QUANTICO MARINE BASE
PRINCE WILLIAM COUNTY~ VIRGINIA

COMMENCING FROM THE PRINCE WILLIAM COUNTY MONUMENT PW15,
LOCATED ON THE GROUNDS OF THE TRIANGLE ELEMENTARY SCHOOL
COMMENCE S 40° 40’ 05" E A DISTANCE OF 9,020.46 FEET TO A SET IRON
PIPE, BEING THE POINT OF BEGINNING.

THENCE, S 670 49’ 46" E A DISTANCE OF 225.00 FEET TO A POINT;
THENCE, S 83° 20’ 27" E A DISTANCE OF 165.00 FEET TO A POINT;
THENCE, S 46°
THENCE, S 06°
THENCE, N 83°
THENCE, N 42°
THENCE, S 78°
THENCE, S 0.1.°

17’ 31" E A DISTANCE OF 378.72 FEET TO A POINT;
26’ 25" E A DISTANCE OF 136.08 FEET TO A POINT;
39’ 46" W A DISTANCE OF 175.00 FEET TO A POINT;
12’ 32" W A DISTANCE OF 153.31 FEETTO A POINT;
45’ 37" W A DISTANCE OF 170.00 FEET TO A POINT;
40’ 27" E A DISTANCE OF 50.00 FEET TO A POI
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THENCE, S
THENCE, S
PIPE;
THENCE, S
PIPE;
THENCE, N
THENCE, N
THENCE,
THENCE,
"THENCE,

SOUTH

34° 30’ 29" E A DISTANCE OF 292.67 FEET TO A POINT;
48° 22’ 50" W A DISTANCE OF 245.02 FEET TO A SET IRON

710 23’ 52" W A DISTANCE OF 666.55 FEET TO A SET IRON

73° 27’ 46" W A DISTANCE OF 336.48 FEET TO A POINT;
23° 30’ 49" W A DISTANCE OF 156.15 FEET TO A POINT;

N 41° 55’ 05" E A DISTANCE OF 220.00 FEET TO A POINT;
N 02° 40’ 04" E A DISTANCE OF 203.10 FEET TO A POINT;
N 120 28’ 36" W A DISTANCE OF 160.86 FEET TO A POINT ON THE
LINE OF WHITE HOUSE AREA, LEASE AREA WH-A;

THENCE
S 57°

THENCE
THENCE
THENCE
PIPE;

THENCE, ON AND ALONG THE SAID SOUTH LINE OF WHITE HOUSE AREA,
LEASE AREA WH-A, N 77° 31’ 24" E A DISTANCE OF 217.30 FEET TO A
POINT;

DEPARTING SAID WHITE HOUSE AREA, LEASE AREA WH-A,
19" 44" E A DISTANCE OF 171.20 FEET TO A POINT;
S 44° 41’ 34" E A DISTANCE OF 124.74 FEET TO A POINT;
N 450 11" 35" E A DISTANCE OF 140.8B FEET TO A POINT;
N 45° 57’ 18" W A DISTANCE OF 127.97 FEET TO A SET IRON

THENCE, N 43° 51’ 42" E A DISTANCE OF 348.15 FEET TO THE POINT OF
BEGINNING AND CONTAINING 854;722 SQUARE FEET OR 19.6217 ACRES
OF LAND MORE OR LESS.

PARCEL 17:
DESCRIPTION OF HOSPITAL POINT

LEASE AREA
SITUATED ON THE QUANTICO MARINE BASE

PRINCE WILLIAM COUNTY, VIRGINIA

COMMENCING FROM THE PRINCE WILLIAM COUNTY MONUMENT PW15,
LOCATED ON THE GROUNDS OF THE TRIANGLE ELEMENTARY SCHOOL
COHMENCE S 61° 27’ 35"E A DISTANCE OF 11,956.10 FEET TO A SET IRON
PIPE, BEING THE POINT OF BEGINNING.

THENCE, N 31o 01’ 10" E A DISTANCE OF 218.66 FEET TO A SET IRON PIPE;
THENCE, N 140 42’ 12" W A DISTANCE OF 47.21l FEET TO A POINT;
THENCE, N 46° 22’ 111" E A DISTANCE OF 126.36 FEET TO A POINT;
THENCE, N 850 26’ 35" E A DISTANCE OF 50.15 FEETTO A POINT;
THENCE, S 47° 56’ 45" E A DISTANCE OF 87.69 FEET TO A SET IRON PIPE;
THENCE, S 114° 19" 59" W A DISTANCE OF I83.67 FEET TO A SET IRON
PIPE;
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THENCE, S 270 47’ 56" W A DISTANCE OF 100.67 FEET TO A POINT;
THENCE, S 34° 05’ 22" W A DISTANCE OF 105.76 FEETTO A POINT;
THENCE, N 610 2I’ 39" W A DISTANCE OF 137.63 FEET TO A POINT’,
THENCE, N 50o 25’ 42" W A D]STANCE OF 39.05 FEET TO THE POINT OF

BEGINNING AND CONTAINS 67,482 SQUARE FEET OR 1.5492 ACRES OF
LAND MORE OR LESS.

PARCEL I8_,"

DESCRIPTION OF CHAMBERLAIN VILLAGE
LEAS E AREA

SITUATED ON THE QUANTICO MARINE BASE
PRINCE WILLIAM COUNTY~ VZ..R, GINIA

COMMENCING FROM THE PRINCE WILLIAM COUNTY MONUMENT PW15,
LOCATED ON THE GROUNDS OF THE TRIANGLE ELEMENTARY SCHOOL
COMMENCE S 55° 32’ 57" E A DISTANCE OF 8,739.73 FEET TO A SET IRON
PIPE, BEING THE POINT OF BEGINNING.

THENCEj
THENCE,
THENCE, S
THENCE, S
THENCE, S
THENCE, S
THENCE, S
THENCE, S
THENCE, N
THENCE, N
THENCE, N
THENCE, N
THENCE, N
THENCE, N
THENCE, N

N 37° 19’ 12"E A DISTANCEOF 381.92 FEET TO A SET IRON PIPE;
N 780 41’ 02" E A DISTANCE OF 602.91 FEET TO A POINT;

58° 08" 29" E A DISTANCEOF 321.11 FEET TO A POINT;
40° 36’ 43" E A DISTANCEOF 271.69 FEET TOA POINT;
20° 42’ 04" E A DISTANCEOF 497.39 FEET TOA POINT;
26° 47’ 49" E A DISTANCEOF 251.30 FEET TO A POINT;
150 16’ 40" E A DISTANCEOF 147.83 FEET TOA POINT;
430 32’ 32" W A DISTANCE OF 97.32 FEET TO A POINT;
86° 36’ 01" W A DISTANCE OF 197.24 FEET TOA SET IRONPIPE;
59° 57’ 06" W A DISTANCE OF 545.20 FEET TOA SET IRONPIPE;
520 30’ 47" W A DISTANCE OF 322.77 FEET TO A POINT;
62o 17’ 31" W A DISTANCE OF 246.58 FEET TO A POINT;
78° 45’ 50" W A DISTANCE OF 297.91 FEET TO A POINT;
59° 49’ 42" W A DISTANCE OF 77.12 FEET TO A POINT;
30° i£0’18" E A DISTANCE OF 115.27 FEET TO A POINT;

THENCE, N 54° 14’ 49" W A DISTANCE OF 109.90 FEET TO THE POINT OF
BEGINNING CONTAINING 1,070,968 SQUARE FEET OR 24.5860 ACRES OF
LAND MORE OR LESS.

LESS AND EXCEPT BUCK-KEYES CEMETERY; COMMENCING FROM A SET
IRON PIPE ON THE SOUTH SIDE OF THE ABOVE DESCRIBED CHAMBERLAIN
VILLAGE LEASE AREA, THENCE N 11o 57’ 04" E A DISTANCE OF 172.33 FEET
TO THE POINT OF BEGINNING;
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THENCE ON AND ALONG THE FENCE AROUND SAID BUCK-KEYES CEMETERY
THE FOLLOWING EIGHT (8) COURSES: N 66° 41’ 57" W A DISTANCE OF
268.4g FEET TO A POINT;
THENCE, N 22o 32’ 02" E A DISTANCE OF 76.14 FEETTO A POINT;
THENCE, N 87° 55’ 01" E A DISTANCE OF Ig9.14 FEET TO A POINT;
THENCE, S 31o 58’ 25" E A DISTANCE OF 69.18 FEET TO A POINT;
THENCE, S 26° 11’ 4g" E A DISTANCE OF 80.28 FEETTO A POINT;
THENCE, S 15o 08’ 23" E A DISTANCE OF 29.5g FEET TO A POINT;
THENCE, S 05o 2B’ 20" W A DISTANCE OF lg.95 FEET TO A POINT;
THENCE, S 850 33’ 54" W A DISTANCE OF 59.67 FEET TO THE POINT OF
BEGINNING. CONTAINING 35,829 SQUARE FEET OR 0.8225 ACRES OF LAND
MORE OR LESS.

LEAVING AN AGGREGATE OF 1,035,139 SQUARE FEET OR 23.7635 ACRES
OF LAND MORE OR LESS.

PARCEL 19:

Easements including but not limited to the right of access to and use of the
streets, roads, electric, gas telephone, water and sewer facilities now or in
the future appurtenant to the above described property as defined and
granted In that certain Real Estate Ground Lease, a memorandum of which
was recorded September 30, 2003, as Instrument Number
200309300178476 in the Official Records, by and between the United States
of America, Department of the Navy, as Lessor and Hunt Lincoln Clark
Family Communities, LLC, as Lessee, Dated October :~, 2003, subject to the
terms and conditions contained therein.
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EXHIBIT J

PROCEDURES FOR REVIEW OF DESIGN MATERIALS

The Company acknowledges that the Schedule is "fast track" for design and
construction. In order to accommodate the expedited nature of the Schedule and
to avoid delays in the progress of the Work, the Company must make timdy
decisions and grant approvals for the Design Materials and Design Work when
requested by the Design/Builder.

The Company will provide written approval w ndar days of
requested review for Design Materials and Design Work. The Company
acknowledges that the design subcontractor and/or its consultants will not stop
work during the review and approval period and that delays in issuing review
comments may impact the Substantial Completion dates given in Exhibit H. The
Company will inform the Design/Builder of any element of the Design Material
or Design Work that is not acceptable at the time of such review. If the Company
does not provide a written response within dar day review time,
then after ss days written notice from the Design/Builder, the
Company will have been deemed to approve the Design Materials or Design
Work.

Except for the final Consu’uction Documents, all Company approvals, comments,
and/or modifications wil] be incorporated into the next document iteration. The
Design/Builder and its Design Subcontractor will not be required to produce
rev3sions to review documents, unless said documents are unacceptable to the
Company. Comments and/or modifications to the final Construction Documents
will be incorporated and issued through addenda or modification of the relevant
document.

4. The following constitute the anticipated review stages of the Design Work:

Design Development: I00% Design Deve]opmen! documents wil] be
submitted for review and approval. The I00% Design Development
package will include Civil and Architectural documents and summary
Specifications with sufficient detail to demonstrate design intent and
subslantial conformance to RFP requirements. The Arehileetural
Documents will include 1/4 scale unit plans, 1/8 scale building plans and
elevations, and an architectural site plan. The Civil Documents will
include grading and improvement plans with preliminary road and utility
profiles.

b. Construction Documents: Review and approval will occur at 50% and
100% completion of the Construction Documents. The 50% level of
completion will coincide with submission of the Construction Documents
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to the City of San Diego for permit and first plan check. At this time the
Company will review all drawings and specifications. The Company will
~ivc final approval of all Drawings and Specifications upon review of the
100% Construction Documents.

The Design/Builder shall provide a submittal register detailing the items to be
submitted by the Design/Builder to the Company for approval with

days of the execution of this Agreement. The Company shall review and
approve this Iis~ with  days fi’om r~ceipt of the register. The
Design/Builder will then provide submittals for review and approval in
accordance with the register. The Company shall approve individual submittals
submitted by the Design Builder withi days of receipt.

Notwithstanding the foregoing, if the Design/Builder and/or a Design
Subcontractor determine that the Company’s approval of a specific component,
item, or system is required to continue the Design Work in accordance with the
Schedule, and such approval is not described above, the Company shall give i~s
approval in accordance with paragraph 2 above.
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EXHIBIT K

AUTHORIZED REPRESENTATIVES
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EXHIBIT L

INSURANCE REQUIREMENTS

Prior to commencement of any work under this Agreement and, except as noted below, until the
completion and final payment is made for the work, the Design/Builder, as Cost of Work, shall
purchase and maintain in a company or oompmfies lawfully authorized to do lmsin~-,s in the
jurisdiction in which the Pmj~t is locmed, insurance which proteus the Design/Builder from
claims which may arise from the work pcrformed. Such insurance will be plaoed with insurance
company or companies having an A.M. Best Rating o . Cenifieates of Insurance will be
furnished to the Venture evidencing the required coverages as outlined below and will eviden~
the dates of such cowrage. The Design/Builder will require each Subcontractor to obtain
insurance corm’age in types and amounts commensurate with industry practice and the scope of
their respective subcontract.

Workers’ Compensation and Employers Liability Coverage to comply with the laws of
Virginia where the project is located and elsewhere as may be required. Coverage shall
Include:

Corn~ereial General Liability Coverage: Coverage to include the following extensions;
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INSURANCE REQUIREMENTS (CONT’D)

4o

Automobile Liability Coverage: Coverage for damages because &bodily injury, death or a
person or persons, or property damage arising out of the ownership, maimenance or use of a
motor vehicle.

Commercial Umbrella Liability: Coverage will apply excess of the Employer’s Liability
Limits, Commercial Automobile Liability Limits, and Commercial General Liability Limits.
Coverage to be written on a following form (except for Products/Completed
Operations)

Contraetor~ Pollution Liability Coverage: Coverage to be written on an Occurrence basis
and will provide for Sudden and Accidental Pollution coverage.

Builder’s Risk Coverage

Exh. L-2
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INSURANCE REQUIREMENTS (CONT’D)

5. Insurance Requirements

The Design/Builder will endorse the Commercial General Liability and Umbrella Policies to
include the Company and Department of Navy as Additional Insured’s usin

Coverage is to be endorsed to reflect that this insurance is to be
primary and non-contributory for the Company, and Department of Navy.

9. The Design/Builder shall file Certificates of Insurance with the Company prior to the
eornmeneement of work and/or payment. Such Certificates shall be subject to the approval of
the Company as to the adequacy ofprolectian and quaJifications of the insurer. In the event
that the Design/Builder fails to furnish and maintain the required insurance and provide
satisfaelory evidence thereof, the Company shall provide  notice to the
Design/Builder. Thereafter the Company shall have the right to purchase and maintain
insurance coverage as required per Schedule L, and Design/Builder agrees topay the cost of
said insurance to the Company.

10. Company’s Liability Insurance

The Company shall be responsible for purchasing and maintaining the Venture’s usual
liability Insurance, if desired. Optionally, the Company may purchase and maintain other
insurance for Self-protection against claims which may arise from operations under the
Contract. The Design/Builder shall not be respons~|e for purchasing and maintaining this
oplional Company’s liabilily insurance urdess specifically required by the Contract
Documents.
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EXHIBIT M

DESIGN GROUP MEMBERS
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EXHIBIT N-I

FORM OF CONTRACTOR PAYMENT BOND AND PERFORMANCE BOND
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EXHIBIT N-2

FORM OF SUBCONTRACTOR BONDS
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Exhibit "C"
PERFORMANCE BOND
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COoOBL1GEE’S DUAL OBLIGEE RIDER
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EXHIBIT P

DAVIS BACON COMPLIANCE

Design-Builder Audit Procedure:

Design/Builder (which also may be referred to as "Contractor" or "Prime Contractor")
shall comply with, and require subcontraaors through their Subcontract Agre~’nents to
comply w~th, provisions of the Davis-Bacon Act and the applicable Wage D~cision, and
the Payrolls and Bafic Records provision. The Davis-Bacon Aa as found in Fe, de~al
Acquisition Regulation (FAR) 52.222-6 is provided below, and is followed by the
Payrolls and Basic Records provision.

Design-Builder shall require each subcontractor to submit their weekly payroll reports for
the month to the Design-Builder no later than the 7th day after the date the
subcontractor’s employees are paid their last payment for the month. Subcontractors
shall be advised that more frequent submissions may be required to resolve certain issues.

Desi!p~Bui]der shall take appropriate action to ensure that employees p~forming work
on the projea are properly classified and listed on the reports, and that minimum wages
and fringe benefits required by the Wage Decision are being paid. Design/Builder also
shall be responsible for reconciling, as necessary, the subcontraaor’s payroll reports with
its daily reports; conducting interviews, as appropriate, with subcontractor employees to
verify actual wages being paid; and identifying discrepancies and possible violations.

Design/Builder shall notify subcontractors of discrepancies and possible violations, and
ensure that corrective actions, if required, are taken within 30 days. If the Design/Builder
and the subconlraclor cannot resolve discrepancies or possible violations, or required
corrective actions have not been taken within 30 days, the Design/Builder shall submit a
reporl in detail to the Managing Member.

Design/Builder shall make all docummts and materials, including its own certified
payroll reports, notifications regarding discrepancies and possible violations, and records
concerning all follow-up actions, available to Managing Member upon request.

Formal response by the Design/Builder Department of Labor represematives,
Congressional offices, or other interested parties shall be coordinated by lhe Managing
Member with the Naval Facilities Engineering Command Business Agreement Manager
for the project and Labor Advisor prior to responding.
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Dav~s-Bacon Act (Feb ] 995)

(a) All laborers and mechanics employed or working upon the site of the work will be
paid unconditionally and not less often than once a week, and without subsequent
deduction or rebate on any account (except such payroll deductions as are permitted by
regulations issued by the Secretary of Labor under the Copeland Act (29 CFR part 3),
the full amount of wages and bona fide fringe benefits (or cash equivalents thereof) due
at time of payment computed at rates not less than those contained in the wage
determination of the Secretary of Labor which is attached hereto and made a part hereof,
regardless of any contractual relationship which may be alleged to ~xist between the
Contractor and such laborers and mechanics. Contributions made or costs reasonably
anticipated for bona fide fringe benefits under section l(b)(2) of the Davis-Bacon Aa
on behalf of laborers or mechanics are considered wages paid to such laborers or
mechanics, subject to the provisions of paragraph (d) of this clause; also, regular
contributions made or costs incurred for more than a weekly period {’but not less often
than quarterly) under plans, funds, or programs which cover the particular weekly
period, are deemed to be constructively made or incurred during such period. Such
laborers and mechanics shall be paid not less than the appropriate wage rate and fringe
benefits in the wage determination for the classification of work actually performed,
without regard to skill, except as provided in the clause entitled Apprentices and
Trainees. Laborers or mechanics performing work in more than one classification may
be compensated at the rule specified for eaeh classification for the time actually worked
therein; provided, that the employer’s payroll records accurately set forth the time spent
in each classification in which work is performed. The wage determination (including
any additional classifications and wage rates conformed under paragraph (b) of this
clause) and the Davis-Bacon poster (WH-1321) shall be posted at all times by the
Contractor and its subcontractors at the site of the work in a prominent and accessible
place where il can be easily seen by the workers.

(b)(l) The Contracting Officer shall require thal any class of laborers or mechanics
which is not listed in the wage determination and which is to be en-~ployed under the
contract shall be classified in conformance with the wage determination. The
Contracting Officer shall approve an additional classification and wage rote and fringe
benefits therefor only when all the following criteria have been met:

(i) The work to be performed by the classification requested is not performed by a
classification in the wage determination.
(it) The classification is utilized in the area by the construction industry.
(iii) The proposed wage rate, including any bona fide fringe benefits, bears a
reasonable relationship to the wage rules contained in the wage determination.

(2) If the Contractor and the laborers and mechanics to be employed in the classification
(if known), or their representatives, and the Contracting Officer agree on the
classification and wage rate (including the amount designated for fringe benefits, where
appropriate), n report of the action taken shall be sen1 by the Contracting Officer to the
Administrator of the:
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Wage and Hour Division
Employment Standards Administration
U.S. Department of Labor
Washington, DC 20210

The Administrator or an authorized representative will approve, modify, or disapprove
every additional classification action within 30 days of receipt and so advise the
Contracting O~cer or will notify the Contracting O~cer within the 30-day period that
additional time is n~cessary.
(3) In the event the Contractor, the laborers or mechanics to be employed in the
classification, or their representatives, and the Contracting Officer do not agree on the
proposed classification and wage rate (including the amount designated for fringe
benefits, where appropriate), the Contracting Officer shall refer the questions, including
the views of all interested parties and the recommendation of the Contracting Officer, to
the Administrator of the Wage and Hour Division for determination. The Administrator,
or an authorized representative, will issue a determination within 30 days of receipt and
so advise the Contracting Officer or will noti~ the Contracting Officer within the 30-
day period that additional time is necessary.
(4) The wage rate (including fringe benefits, where appropriate) determined pursuant to
paragraphs (b)(2) and (b)(3) of this clause shall be paid to all workers performing work
in the classification under this contract from the first day on which work is performed in
the classification.

(e) Whenever the minimum wage rate prescribed in the contract for a class of laborers
or mechanics includes a fringe benefit which is not expressed as an hourly rate, the
Contractor shall either pay the benefit as stated in the wage determination or shall pay
another bona fide fringe benefit or an hourly cash equivalent thereof.

(d) If the Contractor does no1 make payments to a truslee or other third person, the
Contractor may consider as part of the wages of any laborer or mechanic the amount of
any costs reasonably anlicipaled in providing bona fide fringe benefits under a plan or
program; provided, That lhe Secretary of Labor has found, upon the written request of
the Contractor, thal the applicable standards of the Davis-Bacon Act have been met.
The Secrelary of Labor may require the Contractor to sel aside in a separate account
assets for the meeting of obligations under the plan or program.
(End of clause)

Any action on the pan of the Contracting Officer will be arranged by the Naval
Facilities Engineering Command Business Agreemerrt Manager and Labor Advisor.

Payrolls and Basic Records.

(a) Payrolls and basic records relating thereto shall be maintained by the Contractor and
subcontractors during the course of the work and preserved for a period of 3 years
thereafter for all laborers and mechanics working at the site of the work. Such records
shall contain the name, address, and social security number of each such worker, his or
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her correct classification, hourly rates of wages paid (including rates of contributions or
costs anticipated for bona fide fringe benefits or cash equivalents thereof of the types
descra’bed in section 1 (’b)(2)(B) of the Davis-Bacon Act), daily aed~ weekly number of
hours worked, deductions made, and actual wages paid. Whenever the Secretary of
Labor has found, under paragraph (d) of the clause entitled Davis-Bacon Act, that the
wages of any laborer or mechanic include the amount of any costs reasonably
anticipated in providing benefits under a plan or program described in section ! (b)(2)(B)
of the Davis-Bacon ACt, the Contractor and subcontractors shall maintain records which
show that the commitment to provide such benefits is enforceable, that the plan or
program is financially responsible, and that the plan or program has been communicated
in writing to the laborers or mechanics affected, and records which show the costs
anticipated or the actual cost incurred in providing such benefits. Contractors and
subcontractors employing apprentices or trainees under approved programs shall
maintain written evidence of the registration of apprenticeship programs and
certification of trainee programs, the registration of the apprentices and trainees, and the
ratios and wage rates prescribed in the applicable programs.

{b)(l) The Contractor shall prepare and retain and subcontractors submit for each week
in which any contract work is performed a copy of all payrolls to the Contractor no later
than the 7th day after the date the subeon~ractor’s employees are paid their last payment
for the month. The payrolls submitted shall set out accurately and completely all of the
information required to be maintained under paragraph (a) of this clause. This
information may be submitted in any form desired. Optional Form WH-347 (Federal
Stock Number 029-005-00014-1) is available for this purpose and may be purchased
from the Superintendent of Documents, U.S. Government Printing Office, Washington,
DC 20402.
The Prime Contractor is responsible for the submission of copies of payrolls by all
subcontractors.
(2) Each payroll submitted shall be accompanied by a "Statement of Compliance,"
signed by the Contractor or subcontractor or his or her agenl who pays or supervises the
payment of the persons employed under the contract and shall certify-

(i) That the payroll for the payroll period contains the information required to be
maintained under paragraph (a) of this clause and that such information is correct
and complete;
(in That each laborer or mechanic (including each helper, apprentice, and trainee)
employed on the contract during the payroll period has been paid the full weekly
wages earned, without rebate, either directly or indireclly, and that no deductions
have been made either directly or indirectly from the full wages earned, other than
permissible deductions as set forth in the Regulations, 29 CFR part 3; and
(ifi) That each laborer or mechanic has been paid not less than the applicable wage
rates and fringe benefits or cash equivalents for the elassifieatiun of work
performed, as specified in the applicable wage determination incorporated into the
contract.

(3) The weekly submission of a properly executed certification set forth on the reverse
side of Optional Form WH-M7 shall satisfy Ihe requirement for submission of the
"Stalement of Compliance" required by paragraph (’0)(2) of this clause.
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(4) The falsification of any of the certifications in this clause may subject the Contractor
or subcontractor io civil or criminal prosecution under Section I001 of Title 18 and
Section 3729 of Tire 31 of the United Sta~es Code.

(c) The Contraclor or subcontractor shall make the records required under paragraph (a)
of this clause available for inspection, copying, or transcription by the Prime Contractor,
the Managing Member of the partnership, and the Naval Facilities Engine~zing
Command Business Agre, rment Manager or Labor Advisor. The Contractor or
subcontractor shall pormit Prime Contractor, the Managing Member or representatives
of the Drpartm~t of Labor to ini~’view employees during working hours on the job. If
*,he Contractor or subcontractor fails to submit required records or to make them
available, the Prime Contractor or Managing Member may, after written notice to the
Contractor or subcontractor, take such action as may be necessary to cause the
suspsns~on of any furtlber payment. Furthermore, failure to submit the required records
upon request or to make such records available may be grounds for debarment action
pursuant to 29 CFR 5.12.

Additional clarification and guidance may be issued regarding the implern~ntation and
enforcement of the Davis-Bacon Act under the D~ign/Buiid Agreement.
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PENDLETON DESIGN/BUILD AGREEMENT

This Pendleton Design/Build Agreement (this "Agreement") dated as of October 1, 2003
and effective for all purposes as of October 1, 2003 (the "Effective Date"), is by and between
Bunt Lincoln Clark Family Communities LLC, a Delaware limited liability company (the
"Company") and ny
(the "Design/Builder’S.

RECITALS

WHEREAS, the Company has selected the Design/Builder to perform, eiiher directly or
pursuant to Subcontracts (hereinafter defined), the design, engineering and construction services
set forth in this Agreement and the Contract Documents (hereinafter defined); and

WHEREAS, the Design/Builder is ready, willing and able to perform the services
required in accordance with the terms and conditions of this Agreement.

NOW, THEREFORE, in consideration of the Recitals, and other good and valuable
consideration, the receipt and sufficiency of Which are hereby acknowledged, the parties,
intending to be legally bound, do hereby agree as follows:

ARTICLE 1
DEFINITIONS

1.1 "Affiliate" means with respect to any entity, a second entity which is controlled by,
controls or is under common control with such first entity.

1.2 "Agreement" means this Pendleton DesigrdBuild Agreement and all amendments and/or
modifications hereto executed by the Parties.

1.3 "Applicable Laws" means all laws (including, without limitation, the Davis Bacon A~),
codes, ordinances, rules, regulations and orders of governmental authorities having jurisdiction
over the Site and/or the Work.

1.4 "Application for Payment" means the document prepared by the Design/Builder and
submitted to the Company showing the Design/Builder’s entitlement to progress payments, the
requirements of which are more fully described in Section 5.3 hereof.

1.5 "Architect" means M  or S
(as the case may be).

1.6 "Authorized Representatives" means those individuals appointed by the Company and
the Design/Builder from time to lime in accordance with the provisions of Section 3.1.1 and
Exhibit K hereof.
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1.7 "Certificate of Substantial Completion" means a certificate prepared by the
Design/Builder and forwarded to the Company s~afing that the Deslgn/Buildor believes that the
Work or applicable portion thereof is Substantially Complete.

!.8 "Certificate of Final Completion" means a certificate prepared by the Design/But]alex
and ~’orwarded to the Company stating that the Design/Builder believes that the Project or
applicable portion thereof is Finally Complete and that the DesibnffBuild~" is entitled to final
payment !n accordance with the provisions of Section 5.13 hereof.

1.9 "Change Directive" means a written order signed by the Company directing a change in
the Work. A Change Directive sball state a proposed basis for edjustmem, if any, in the

or Schedule. The Company may order changes in the
Work within the general scope of this Agreement, and a Change Directive shall be used in the
absenc~ of total agreement on the t~-ras era Change Order.

1.10 "Change Order" means a written order signed by the Design/Builder and the Company
authorizing a change in the Work, which also may adju~ th  Schedule, and
which shall constitute a Modification. The Schedule may be changed only by
Change Order.

1.11 "Change Proposal" means a proposal for a Change Order submitted by the
Design/Builder to the Company, either at the request of the Company, or at the Design/Buildvr’s
own initiative.

1.12 "Civil Engineer" means .

1.13 "Company Event of Default" shall ha~e the meaning set forth in Section 12.3 hereof.

1.14 "Company Indemnified Parties" means the Company, its members, agents, partners
and employees.

1.15 "Conslruetion Agreement" means thal certain Pend|eton Construction Agrevment
between the Contractor and the Design/Builder dated as of October ], 2003, as amended and
modified ~rom tirf~e to time.

                       :    :    .

1.17 "Construction Consultant" shall have the meaning se~ forth in the Operating
Agreement.

1.18 "Construction Documents" means the plans and specifications prepared by the
Archilect or a member of the Design Group for the Project, approved by the Company, and
incorporated inlo this Agreement by reference after such approval, to be used to construct the
Project. The Construction Documents shall set forth in detail all ilems necessary to complete the
construction of the Project in aocordance with the Contract Documents (subject to their
completion following commencement of the Construction Phase). All material amendments and
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modifications to the Plans and Specifications must be approved by the Company prior to
incorporation into this Agreement.

1.19 "Construction Notice to Proceed" means the notice given by the Company to the
Design/Builder stating that the Site is available to the Design/Builder and directing the
Design/Builder to ~ommence construction of the Project,

1.20 "Construction Phase" means the period set forth in the Schedule beginning with the
issuance of the Construction Notice to Proceed and ending on the date of Substantial Completion
of the Project.

1.21 "Construction Work" means that po~on of the Work consisting of the provision of
labor, materials, equipment and services provided in connection with the construction of the
Project as set forth in the Contract Documents, and subcontracted by the Design/Builder to the
Contractor.

1.22 "Contract Documents" means this Agreement and those documents set forth on Exhibit
_C. all of which form the entire integrated agreement between the Company and the
Design/Builder.

1.23 "Contract Time" means the period of time, including authorized adjustments, allotted in
the Schedule for the Substantial Completion of the Work.

1.24 "Contractor" means 

!.25 "Contingency" shall have the meaning set forth in Section 5.17.

1.26 "Cost of the Work" consists of those hems of Work which are paid for by the Company
to the Design/Builder, and consist of those categories of costs set forth as allowable on Exh~it
D_D

  

1.27 "CPM" means a critical path method schedule in the form of precedents, networks and
time sequences.

1.28 "Credit Previder" shall have the meaning as set forth in the Operating Agreement.

1.29 "Day" or "Days" means calendar days. If a Day requiring notice or action falls on a
weekend or national or local holiday, the next non-weekend or non-holiday shall be applicable.
"Business Day" or "Business Days" means Days other than weekend, national or local holidays
in which federal or state government agencies in the State of California are open for business.

].30 "Design/Builder" means 
.
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1.31 "Design/Builder Event of Default" shall have the meaning s~t forth in Section ]2.1
hereof.

1.32 "Design/Builder Indemnified Parties" means the Design/Builder, Contractor and the
Architect and its and their partners, shareholders, members, manage~, directors, officers,
employees, subcontractbrs and agents.

1.33 "Design Group" means all architects and engineers hav~ng a contract with the
Design/Bhilder to furnish architectural or engineering services for the Project. Members of the
Design Group are listed on Exhibit M attached herelo. The Architect is a member of the Design
Group where the context requires.

1.34 "Design Materials" means any and all documents, shop drawings, electronic
information, data, plans, drawings, sketches, illustrations, specifications, descriptions, models
and other information developed, prepared, furnished, deli’~ered or required to be delivered by
the Design/Builder (a) to the Company under the Contract Documents or (b) developed or
prepared by the Design/Builder specifically to discharge its duties under the Contract
Documents.

1.35 "Design Phase" means the period set forth in the Schedule commencing with the
Design/Builder’s receipl of a Notice to Begin Design and ending upon the date the Company
approves the Construction Documents.

1.36 "Design Work" means that portion of the Work consisting of the design sere, ices
required to be provided in connection with the design of the Project as set forth in the Contract
Documents, and subcontracled by the Design~Bui]der lo the Architect, which shall be performed
consistent with the standards of professional care exercised by national design firms.

1.37 "Environmental Documents" means the environmental documents listed on Exhibit C.

1.38 "Excusable Delay’) shall have the meaning set forth in Section 4.6.1 hereof.

1.39 "Fee" means the fee payable to the Design/Builder, which is 

1.40 "Final Corapletlon" or "Finally Cemplele" means the point at which the Work or a
porlion thereof has been completed in accordance with the terms and conditions of the Contract
Documents, ~inelnding Punch list items.

IAI "Force Majeure" means labor dispute, fire, unusual delay in transportation or delivery,
unavoidable casualty, flood (assuming Design/Builder has taken reasonable precautions),
earthquake, epidemic, civil disturbance, war, freight embargo, riot, sabotage (by persons other
than the Design/Builder, Subcontractors and Team Subcontractors), extreme weather conditions,
material shortage or any other similar act or condition, in each case only to the extent the event
in question is beyond the control of and without the fault or negligence oftbe Design/Builder.
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IA3 "Go~,ernmental Approvals" means those go~,e~aental (including agency) actions
required to be obtained by the Company and necessary for the completion of the Project,
including, but not limited to, modification of existing zoning, vacation of certain streets and/or
alleys, and modifications to or variances from applicable building codes, all as more fully
described on Exh~it F hereto.

1.44 "Hazardous Materials" means any substance:

the presence of which requires investigation or remediatlon under any federal,
state or local law, statute, regulation, ordinance, order, action, policy or common
law;

2o which is or becomes defined as a "hazardous waste", "hazardous substance",
"haz~dous material", "toxic substance", "hazardous pollutant", "toxic pollutant",
or contaminant under any federal, state or local law, statute, regulation, rule or
ordinance or amendments thereto, and all applicable judicial, administrativ~ or
regulatory decrees, judgments or orders relating to the protection of human health
or the envirorm~ent, including, without limitation, the Comprehensive
Environmental Response, Compensation and Liability Act, 42 U.S.C. ss. 9601 et
se_.q. ("CERCLA"), as amended, the Resource, Conservation and Recovery Act, as
amended, 42 U.S.C. ss 6901 et.~.~F_q. ("RCRA"), the Toxic Substances Control ACt,
]5 U.S.C. Sections 260]-2671, the Clean Air Act; 42 U.S.C. Sections 7401 et
~ and the Federal Water Pollution Control Act, 33 U.S.C. Sections 125] to
1387, as the foregoing may be amended from time to time (collectively, the
"Environmental Laws");

3° which is petroleum, including crude oil or any fraction thereof not otherwise
designated as a "hazardous substance" under CERCLA, including without
limitation gasoJine, diesel fuel or other petroleum hydrecarbons;

which is toxic., explosive, corrosive, flammable, infectious, radioactive,
carcinogenic, mutagenic, or otherwise hazardous and is or be, comes regulated by
any governm~nta! authority or inswumentality or the United States or jurisdiction
in which the Project is located;

the presence of which on the site causes or threatens to cause a nuisance or
trespass upon the site or adjacent properties or poses or threatens to pose a hazard
to the health or safety of persons on or about the site; or

Under,round Storage Tanks as defined in Section 900] of RCRA, 42 U.S.C.
Section 6991.
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1.45 "Inexcusable Delay" shall have the meaning set forth in Section 4.6.1.

1.46 "Landscaping Work" shall have the meaning set forth in Exhibit A.

1.47 "Liquidated Damages" shall have the meaning set forth in Section 4,6.4.

1.48 "Managing Member" means 
y, which is the managing member of the Company.

1.49 "Modification" means an amendment to this Agreement executed by the Parties after the
Effective Date.

1.50 "Notice to Begin Design" means lhe notice given by the Company to the Design/Builder
statingthat the Design/Builder is authorized to begin the design of the Projea.

1.51 "Operating Agreement" means that certain Limited Liability Company Operating
Agreement of Camp Pendleton & Quantico Housing, LLC dated as of October 1, 2003.

1.52 "Order of Magnitude Documents" means the drawings, specifications and othm
documents prepared for the Design/Builder by the Archilect forthe Company’s review and
approval prior to the preparation of the Construction Documents, as more particularly specified
in Exhibit J hereto. The Order of Magnitude Documents shall illustrate the scale and relationship
of Project components, omline the nature and s~’uetural exterior and thee dimensional scale of
the Project and shall fix and describe in detail the configuration and character of the Project
concerning all imms of the Project necessary for the complete and final preparation of the
Constraction Documents in accordance with the requirements of the Contracl Documents,
including a~chiteotural, mechanical and electrical systems, materials and such other elemenls as
may be sppropriale.

1.53 "Overhead" means 

1.54 "Parly" or "Parties" means the Company and/or the Design/Builder, their respective
permitted successors and/or assigns, and any other future signatories to this Agreement.

1.55 "Payment and Performance Bonds" means the payment bond and performance bonds
issued by the Surety, in the form set forth on ~, covering the faithful performance and
completion of the Construction Work, including payment for all mat~als and labor fin’nished or
supplied in connection with the Constraction Work, by the Contractor, as r~quired under the
Conswaction Agreement.

1.56 "Phases" means the construction phases of the Project described in Exhibit "G," as the
same may be modified by agreement of the Company and Design/Builder. Phases subsequent to
the initial scope of work under the Conslruction Agreement are initially included as alternates
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under the Construction Agreement and will be incorporated into the Construction Agreement by
change ordea" prior to the commencement of each such Phase.

1.57 ’Troject" means the facilities to be known as Pendlcton Family Housing, MCB, San
Diego CounW, Califomla, together with all on-site infrastructure, site improvements and
apptmenances to be designed, constructe~ and installed in connection therewith, as more fully
set forth and described in the Contract Documents and as are required thereby or reasonably
inferred therefrom.

1.58 "Punch list" means those minor items of Work to be completed after Substantial
Completion and prior to Final Completion, which do not prevent the Project from being used for
the purpose for which it is intended and which will not prevent

1.59 "Quantico Design/Build Agreement" means the Quantico Design/Build Agreement
dated as of October 1, 2003, between the Company an

and all amendments and/or modifications thereof.

].60 "Rehabilitation Work" shall mean the rehabilitation of existing residential units as more
fully described in Exhibit A.

1.61 "Retainage" means the amount withheld from progress peyments from the Company to
the Design/Builder from time to time, as more fully described in Section 5.5 hereof.

1.63 "Schedule" means the schedule atlached hereto as Exhibit H. The Schedule shall be
adjusted pursuant to 1he provisions of the Contract Documents.

1.64 "Scheduled ])ate of Substantial Completion" means those dates the Design/Builder has
agreed to achieve Substantial Completion of various portions of the Work in accordance with the
Schedule, as adjusted for approved extensions of time.

1.65 "Separate Contraclors" means those individuals Or entities (other than the Team
Subcontractors) who have entered into arrangements with the Company for the provision of
labor, mat~als or other services in connection with the Project.

1.66 "Site" is the real properly on which the Project will be located, which is more fully
described on Exhibit I hereto, and any other real property on which the Work will be performed.

i.67 "Subcontracl" means an agreement between the Contractor, the Architect, or the
Design/Build~" (other than agreements between the Design/Builder and the Team
Subcontraclors) and another person or entity engaged Io perform a portion of the Work.

1.68 "Subconlractor" means an individual or entity who has entered into an agreement with
either the Architect, the Contraclor or the Design/Builder (other than Team Subcontractors) for
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the provision of labor, materials or other services required to be performed by the Design/Builder
under the Contract Documents,

1.69 "Substantial Completion" or "Substantially Complete" means, with respect to various
portions of the Work, the stage in the progress of such Work when such Work is complete, with
’the exception of Punch list items, in accordance with the Contract Documents, so that it may be
used by the Company for its intended purpose.

1.70 "Surety" means one or more issuers of the Payment and Performance Bonds, each of
which shall be (el on the Treasury List for ’the amoan’t of its responsibility; and (b) licensed to do
business in the state where the Project is located.

1.71 "Team Subcontract" means an agreement between the Contractor or the Architect and
the Design/Builder £n which the Design/Builder delegates a portion of its responsibilities under
this Agreement.

1.72 "Team Subcontractors" means the Contractor and the Architect.

1.73 "Trustee" shall have the meaning set forth in the Operating Agreement.

1.74 "United States Member" means The United States of America, Department of the
Navy, in its capacity as a member of the Company.

1.75 "Work" or "Scope of Work" means all labor, materials and services required to be
performed or provided by the Design/Builder pursuant to the provisions of the Contract
Documents, as more fully described in Exhibit A hereto. The terms Work or Scope of Work
include Design Work, Construction Work, Rehabilitation Work and Landscaping Work.

ARTICLE 2
SCOPE OF WORK

2.1 Performance of Work.

The Design~uilder covenants and a~’ees that it shal) be responsible for performing and
completing, and for causing all Team Subcontractors and Subcontractors to perform and
complete, the Work in accordance with the Scope of Work set forth in Exhibit A and the
Schedule set forth in Exhibit H as adjusted for exlensions of time as permitted in this Agreement,
the Contract Documents and Applicable Laws. The Design/Builder covenants that the Design
Work and the Design Materials provided thereunder shall be appropriate for the purposes staled
in Exhibit A. Although it is the responsibility of the DesigrdBuilder to conform the Work to
App]icable Laws at all times: to the extent there is a change in one or more Applicable Laws
after the date of execution of this Agreement, and s~ch change has the effect of increasing the
cos~ or time of performance of the Work, such change shall be the subject of a Change Order
under the provisions of Article 6 hereof. Additionally, the Design/Builder shall be responsible
for achieving Substantial Completion of the Project or portions thereof by the date(s) of
Substantial Completion set forth in the Schedule altaehed as Exhibit H, as the same may be
extended from time to time pursuanl to the provisions of this Agreement, and shall achieve Final
Comp} etion within a reasonable time thereafter.
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2.2 Professional Standard.

2.2.1 Standards of Performance. The Work shall be performed in accordance with the
professional st~mdards applicable to projects, buildings or work of complexity, quality and scope
comparable to the Work and the Project, and shall be performed by the Design/Builder, Team
Subcontractors and other Subcontractors. The Design/Builder may make such additions or
substitutions to personnel and responsibilities as it deems necessary or appropriate in order to
carry out its responsibilities hereunder, provided such personnel shall be suitably qualified.
Nothing in this Agreement shall be construed to create any contractual liability between the
Company and either Team Subcontractors or Subcontractors, except as otherwise specifically
provided herein.

2.3 Use of Design Materials.

2.3.1 Use of Design Materials.

2.3.1.1 The Company shall have unlimited fights to copy and use solely in
connection ~vith the Project all Design Materials, including the right to use same on the Project at
no additional cost to the Company, regardless of degree of completion, provided that said
services performed have been fully paid for as required by the terms of this Agreement. The
Design/Builder agrees to and does hereby grant to the Company and any assignee or successor of
the Company as owner of the Project a royalty-free license to any such Design Materials as to
which the Design/Builder may assert any rights under the patent or copyright laws. The
DesignfBuilde~ hereby assigns outfight and exclusively to the Company all copyrights in the
design appearance of the Project. The Design/Builder, as part of its agreements with any Team
Subcontractor, Subcontractor or consultant, will secure such license and use rights from each
such entity, and shall defend, indemnify and hold the Company Indemnified Parties harmless
from any claims from such for claims by such entities for copyright or patent infringement.

2.3.1.2 The Company shall indemnify and hold harmless the Design/Builder
Indemnified Parties from and against all claims, liabilities, demands, actions, costs and expenses
(including attorneys’ and experts’ fees and costs) (collectively, "Claims") (a) arising from any
use by the Company, its successors or assigns of such Design Malerials if the Design/Build
Agreement is ~erminnted by the Company prior to Substantial Completion of the Work, or (b)
arising as a result of amendments or modifications of any such De.sign Materials made without
lhe prior written consent of DesigrdBuilder.

2.4 Local Conditions; Environmental Site Conditions.

2,4.1 Local Conditions. Subject to the provisions of Exhibit A, the Design/Builder
represents thst it has taken steps reasonably necessary to ascertain the nature and location of the
Work, and that it has investigated and satisfied itseif as to the general and local conditions which
are applicable to the Work such as (a) conditions bearing on transportation, disposal, handling
and storage of materials; (b) the availability of labor, water, power and roads; (c) normal weather
conditions; (d) observable physical conditions at the Site; (e) the surface conditions of the
ground; and (0 the character of equipment and facilities needed prior to and during the
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performance of the Work. To ~he extent the Design/Builder encounters subsurface or concealed
conditions or existing utilities which differ materially f~3m that actually known by the
Design/Builder as of the date of this Agreement or the Project characterization reports listed on
Exhibit C, then notice by the Design/Builder shall be given to the Company promptly before

.conditions are disturbed and in no event later than Days aider the first
obse~’vance of the conditions if a Change Order is contemplated by the Design/Builder due to
such condition. Such materially different conditions shall entitle the Design/Bui!der to an
equitable adjustment in th  Schedule pursuant to the Change Order provisions of
this Agreement.

2.4.2 Hazardous Materials. To the extent the Design/Builder encounters Hazardous
Materials at the Site (and not brought there by the Design/Builder, Team Subcontractors or
Subcontractors or not expressly identified and included in the Scope of Work, inc]nding, but not
limited to Lead Based Paint, and Asbestos Containing Materials), the Design/Builder shall notify
the Company in accordance with the provisions of Section 2.4.1 above; provided, however, that
the Design/Builder shall have no obligation, whether by Change Order or otherwise, to
participate in any way in the removal, disposal or t~eatment of such Hazardous Materials unless
the Design/Builder, at its sole discretion, elects to do so. The Design/Builder includes the
removal of all existing above and below grade structures in the Scope of Work including the
removal of any Hazardous Materials, which wereidentit3ed in the Environmental Documents or
known as of the date of this Agreement by the Design/Builder or Affiliates in the above grade
struc~res.

The Design/Builder also includes in the Scope of Work the removal of any be|o~ grade utilities
which will interfere with new construction and which were identified in the RFP or known as of
Ihe Effective Date by the Design/Builder or Affiliates Project characterization reports listed on
Exhibh C, and the Design/Builder has the option to abandon the existing utilities in place if they
do not interfere with new construction. If the utilities are made of Hazardous Materials or are
insulated with Hazardous Materials, and the Hazardous Materials were identified in the
Environmental Documents or known as of the Effe~ive Da~e by the Design/Builder or Affiliates,
the Design/Builder includes the removal in the Scope of Work unless the Design/Builder elects
to abandon the utilities in place. Any other Hazardous Materials besides the ones specifically
identified in this Section are not included in the Scope of Work.

2.5 Order of Magnitude Documents and Construction Documents.

2.5.1 General. The Ca3mpany has given the Design/Builder the I’,Iotiee to Begin
Design, and the Design/Builder has instructed the Architect and its Subcontractors to commence
preparation of the Cq’der of Magnitude Dootm3en~s for review and approval by the Company.
After s~ch approval, the Design/Builder shall cause the Architect and its Subcontraclors to
prepare the Construction Documents. The Order of Magnitude Documents and Construction
Documents shall be consistent with, and develop in detail, the intent of the Contract Documents,
and shall include documents customarily required for regulatory approval by governmental
agencies. The Construction Documents shall also provide info~nation customarily necessary for
the use of such documents by those in the building trades and include all documents required for
the complete and final construction of the Project, other than such details customarily developed
in shop drawings or otherwise during ~onstruction. The Design/Builder’s submittal and the

l0
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Company’s review of the Order of Magnitude Documents and the Construction Documents shall
be conducted in accordance with the durations and procedures set forth in .Exhibits H and
hereto, and in accordance with the dates therefor set forth in the Schedule sot forth in Exhibit H.
Such review shal) not relieve the Design/Builder from its respens~ilities under this Agreement,
or be deemed to be an approval or waiver by the Company of any deviation fi~ra, or of the
Design/Builder’s failure to comply with, any provision or requiremenl of the Contract
Documents, unless such deviation or failure has been identified as such in writing in the
document submitted for approval by the Design/Builder and approved by the Company.

2.5.2 Reliance on Approvals. The Design/Builder shall be entitled to rely on the
approvals of the Company with respect to the Design Materials. If the Company revokes,
modifies o~: Otherwise changes in a material way its approval, or.modifies the original Scope of
Work requiring modification to one or more systems which have been designed and approved,
the Design/Builder shall be entitled to a Change Order in accordance with the provisions of
Article 6 hereo£ No Change Order shall be issued to the exten! such modification is due to the
fault or negligence of the Design/Builder.

2.5.3 Review of Contract Documents and Field Conditions. The Design/Builder
shall be responsible for all errors, inconsistencies or omissions in the Construction Documents.
The Design/Builder shall take field measurements andverify field conditions and shall carefully
compare such field conditions and conditions and other information known to the Design/Builder
With the Contract Documents before commencing activities. The Design/Builder shall perform
the Work in accordance with the Contract Documents and submittals approved in accordance
with the durations and procedures set forth in Exhibits H and J hereto.

2.6 Legal Requirements.

2.6.1 The Design/Builder shall:

2.6.1.’1 Comply with and shall cause the Contractor and all Subcontractors to
comply with Applicable Laws, and shall give applicable notices pertaining thereto. The
Design/Builder shall prepare and file all documents required to obtain the necessary approvals of
governmental authorities having jurisdiction over the Work and/or the Project and shall secure
those permits and governmental fees, ]ieenses and inspeclions required by the Contracl
Documents to be secured by the Design/Builder (to the extent the Contract Documents do not
require the Company to obtain such approvals). In the event of any conflicts between local laws,
codes, ordinances, rules, regulations and orders and this Agreement or the Contract Documents,
the Design/Builder is required to comply with local laws, codes, ordinances, rules, regulations
and orders, but the Design/Builder shall be entitled to a Change Order adjusting th
Contract Time Io the exlent such compliance requires a change in the scope of the Work as
presenl]y set forth in, or reasonably inferable from, the Contract Documents. All such conflicts
shall be immediately brought to the attention of the Company’s consulting architect assigned to
the Project (the "Consulting Architect") and the Company for review

f
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 To the extent the Company informs the Design/Builder that f~s in connection with any
trade permits requiring payment by the Deslgn/Builder under the Contract Documents will be
waived by the applicable entitie P. If and to the
extent such entities impose charges in the future for such permits, such charges shall be paid by
the Company, or shall be the subject of a Change Order to this Agreement in accordance with the
Change’ Order provisions of this Agreement. The Design/Builder shall comply with the
requirements of Exh~it P.

2.7 Services and Facilities.

2.7.1 General. The Design/Builder shall provide everything required for the orderly
progress and proper execulion and completion of the Work and the Projeel in aceordane~ with
the requirements of the Contrael Documents, whether temporary or permanent and whether or
not inenrporated or to be incorporated into the Work, including, but not limited to, design
services, labor, materials, equipmenl, furnishings, tools, construction equipment and machinery,
utilities, transportation and other facilities and services.

2.7.2 Supervision. The Design/Builder shall supervise and direct the Work in
accordance with its best skill and attention. The Design/Builder shall be solely responsible for
and have control over design and construction means, .methods, techniques, ’sequences and
procedures. The Design/Builder shall be responsible to the Company for the acts and omissions
of, and whenever this Agreement refers to the negligence, fault or omission of the
Design/Builder, such term shall include the negligence, fault or omission of, the Design/Builder’s
employees, Team Subcontractors, Subenntractors and lheir agents and employees, and other
persons performing portions of Ihe Work under a contract with Ihe Design/Builder. The
Design/Builder shall not be relieved of obligations to perform the Work in accordance with the
Contract Documents by tests, inspections or approvals.

2.7.3 Coordination. ha aenordance with the requirements of Exhibit A hereto, the
DesigrdBui]der shall coordinate design and construction requirements with governmental
agencies, utilities, and all other parties either involved in infi’astruemre improvements or
otherwise affeeled by the design and eonstruefon requirements.

2.7.4 Cooperation. In accordance with the requirements of Exhibit A hereto, the
Design/Builder shall assist the Company’s staff and reasonably cooperate with the Company’s
legal, financial, design and eonstrnction consultants and all olher designated representatives
during the design and ennstmction of the Project~

2.7.5 Management; The Design/Builder shall impiement suitable management
syslems and work plans for the Project relative to Project safely, quality assurance and managing
and controlling the Work. The Design/Builder may make such additions or substitutions to
personnel and responsibilities as it deems necessary or appropriate in order to carry out its
responsibilities hereunder, provided such personnel shall be suitably qualified. The
Design/Builder shall appoint one or more individuals who shall be authorized to act on behalf of
the Design/Builder and with whom the Company may consult at all reasonable times, and whose
instructions, requests, and decisions will be binding upon the Design/Builder as to all matters
pertaining to this Agreement and the performance of the Parties hereunder. The Design/Builder
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shall advise the Company in writing of the names of the individuals referred to in the preceding
serltarlce.

2.7.6 Reports. The Desi~uilder shall prepare and submit to the Company, during
both the Design Phase and the Construction Phase, monthly progress reports on the Work
accomplished during the prior monthly period, which reports shall be prepared in a rnannm" and
in a format reasonably acceptable to the Company and submitted to the Company withi )

 Days of the first day of each month. As part of each such report, the Design/Builder
shall provide an updated Schedule, including CPM illustrating the progress which has been
made, by reference to the CPM, and specifically whether the Work is on schedule or bdaind
schedule and actions being taken to correct Schedule slippage. The monthly report shall also set
forth the Design/Builder’s projected progress for the forthcoming month.

2.8 Warranties.

2.8.1 Construction Warran~T. The Design/Builder warrants to the Company that any
and all materials, equipment and furnishings incorporated in the Construction Work will be in
substantial conformance with the intent of the RFP and the Offer (as each is defined in the
Operating Agreement) and of quality as good or better than required by the Contract Documents
and new unless otherwise required or permitted by the Contract Documents, that the Work will
be free from defects not inherent in the quality required or permitted, and that the Work will
conform with the requirements of the Contract Doeumeuts. The Design/Builder may reuse some
existing utilities, if in the reasonable opinion of the Civil Engineer for the Project, the utilities are
in satisfactory condition. Work no1 conforming to these requirements, including substitutions
not properly approved and authorized by the Company, may be considered de’t’eetive and, at the
Company’s election may be replaced by the Design/Builder. The cost of such replacement shall
be a Cost of the Work. The foregoing warranty excludes damage or defect caused by abuse,
modifications not executed by the Design/Builder, improper or insufficient maintenance,
improper operation, or normal wear and tear under normal usage. Such warranty shall exclude
warranties relating to design, warranty of fitness, and any other express or implied warranties
other than as set forth herein or in the Contract Documents; provided, however, that the
foregoing shall not impair the rights of the Company 1o maintain an action for breach of contract
against the Design/Builder.

2.8.2 Rehabilitation Warranly. The Design/Builder warrants to the Company that
any and all materials, equipment and furnishings incorporaled in the Rehabilitation Work will be
in subslantial conformance with, and of quality as good or better than that required by, the intent
of the RFP and the Offer and of quality as good or better than required by the Contract
Documents and new unless olherwise required or permitted by the Contract Documents, that the
Work will be free from defects not inherent in the quality required or permitted, and thai the
Work will conform with the requirements of the Contract Documenls. The Design/Builder may
reuse some existing utilities, if in the reasonable opinion of the Civil Engineer for the Project, the
utilities are in satisfactory condition. Work not eonformi~ag to these requirements, including
substitutions not properly approved and authorized by the Company, may be considered
defective and, at the Company’s election may be replaced by the Design/Builder. The cost of
such replacement shall be a Cost of the Work. The foregoing warranty excludes damage or
defect caused by abuse, medifieations not executed by the Design/Builder, improper or
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insufficient maintenance, improper operation, or normal wear and tear under normal usage. Such
warranty shall exclude warranties relating to design, warranty of fitness, and any other express or
implied warranties other than as sot forth herein or in the Contract Documents; provided,
however, that the foregoing shall not impair the rights of the Company to maintain an action for
breach of contract against the Design/Builder.

2.8.3 Landscaping Warranty. The Design/Builder warrants to the Company that any
and all plants, materials and equipment incorporated in the Landscaping Work will be in
substantial conformance with, and of quality as good or better than that required by, the intent of
the RFP and the Offer and of quality as good or better than required by the Contract Documents
and new unless otherwise required or permitted by the Contract Documents, that. the Work will
be free from defects not inherent in the quality required or permitted, and that the Work will
conform with the requirements of the Contract Documents. Work not conforming to these
requirements, including substitutions not properly approved and authorized by the Company,
may be considered defective and, at the Company’s election may be replaced by the
Design/Builder. The cost of such replacement shill be a Cost of the Work. The foregoing
warranty excludes damage or defeot caused by abuse, modifications not executed by the
Design/Builder, improper or insufficient maintenance, improper operation, or normal wear and
tear under normal usage. Such warranty shall exclude warranties relating to design, wan’anty of
fitness, and any other express or impliedwarranties other than as set forth herein or in the
Contract Documents; provided, however, that the foregoing shall not impair the rights of the
Company to maintain an action for breach of contract against the Design/Builder.

2.8.4 Application of Warranties. The Company and the Design/Builder acknowledge
that the Work shall be performed in phases, and that for pnrposes of commencement of
warranties, warranties with respect to each building or group of buildings shall commence on
the date of Substantiil Completion of such building or group of buildings. ]if with ar
after the earlier of (A) Ihe date of Substantial Completion of a building or designated portion
thereof, or (B) the dale for commencement of warranties under the Contract Documents, any of
the Work relating to such building or such landscaping, as the ease may be, is found to be not in
accordance with the requirements of the Contract Documents, the Design/Builder shall con-ect it
promptly after receipt of written notice from the Company to do so unless the Company has
previously given the besign/Build~- a specific wriUen acceptance of such condition after the
Company has been specifically informed in writing by the Design/Builder that the condition is
not in accordance with the Contract Documents. This p~0d o r shill be extended with
~espoot tO p0rli0us of the Work first performed after Substantial Completion of such building to

C6~i~i0ri of such ~ex~en~ Work~ ~is: 6blJ~ii6fi shall ~rvive
accepiance of the WOrk under the Contract Documents and termination of this A~eement. The
Company shill give such notice promptly after discovery of the condition. Such costs shall be
payable as Cost ofthe Work if incurred prior to Final Completion ofthe Work

.

2.8.5 No Limitation. Nothing contained in this Section 2.8 shall be construed 1o
eslablish a period of limitation wilh respect to other obligations which the Design/Builder might
have under the Contract Documents. Establishment oftbe time periods set forth in this Section
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2.8 relate only to the specific obligation of the Design/Builder to con’oct the Work, and has
re]atlonsbip to the time within w~ch the obligation to comply with the Contract Documents may
be sought to be enfm’ced, nor to the time within which proceedings may be commencod to
establish the Design/Builder’s liability with respect to the Design/Buildvr’s obligations other
than specifically to correct the Work.

2.8.6 Third Parly Items. The Design/Builder shall, for the protection of the Company,
demand from all suppliers and Subcontractors from which the Design/Builder procures
machinery, equipment or materials or services, warranties and guarant~es with respect to such
machinery, equipment, materials or services, which shall be made available to the Company to
the fall extent of the terms thereof.

2.8.7 Intentionally Omitted.

2.8.8 Failure to Correct Work. If the Design/Builder fails to correct Construction
Work, Rehabilitation Work and/or Landscaping Work within a yeasonable time after written
notice from the Company pursuant to Section 2.8.4, the Company may correct it in accordance
with the terms of this Agreement. In such case, if the Design/Builder does not proceed with
correction of such Construction Work, Rehabililation Work andlor Landscaping Work within a
reasonable time, the Company may remove it and store the salvable materials or equipment at the
Design/Builder’s expense. If the Design/Builder does not pay costs of such removal and storage
within  Business Days after written notice, the Company may, upon t dditional
Business Days’ written notice, sell such materials and equipment at auction or at private sale and
shall account for the proceeds thereof, after deducting costs and damages that should have been
borne by the Design/Builder, including compensmion for services and expenses made necessary
thereby. If s~ch proceeds of sale do not cover costs which the Design/Builder should have
borne, the Design/Builder shall pay such excess to the Company; if such proceeds are in excess
of the costs which the Design/Builder should have borne, such excess shall be paid by the
Company to the Design/Builder. Such costs shall be payable as provided in Section 5.1.

2.8.9 Acceptance of Work. If the Company prefers to accept Construction Work,
Rehabilitation Work and/or Landscaping Work which is not in accordance with the r~quirements
of the Contract Documents, the Company may instead of requiring its repe.rform

ble. If the parties cannot agree, such
matter shall be subject to dispute resolution as provided herein. Such adjustmenl shall be
effected whether or not final payment has been made.

2.8.10 Removal of Work. The Design/Builder shall remove from the Site portions of
the Construction Work which are not in accordance with the requirements of the Contract
Documents and are neither corrected by the Design/Builder nor accepted by the Company. The
costs incurred in removing such Work shall be Cost of the Work if incurred prior to Final
Completion of the Work. 

2.8.11 Damaged or Destroyed Work. The Design/Builder shall bear the cost of
correcting destroyed or damaged construction, whether completed or partially completed, of the
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Company or Separate Contractors caused by the Design/Builder’s correction or removal of
Construction Work which is not in accordance with the requirements of" the Contract Documents.
If such costs arise during the pefl’ormance of the Work, such costs shall be charged against the
Cost of the Work. ]f such costs ~se after Final Completion, such costs shall be payable as
provided in Section 5.1.3.

.

2.10 Access by Company or United States Member.

The Desigr/Builder sha]] afford the Company, the Consulting Architect, the United
States Member and their respective authorized designees access to the Project Site at all times,
subject to reasonable prior notice for access outside of normal business hours.

2.11 Use of Site.

The DesigrdSuilder shal] prepare a Mobilization Plan, prior to the start of each phase, for
the Company’s review and approval based upon information provided to the Desig~Buiid~ by
the Company. The Mobilization Plan shall outline all mobilization requirements of the Project
including schedule for equipment mobilization and demobilization, laydown area requirement
and proposed locations, and any other applicable items. The foregoing Mobilization Plan shall
be revised from time to time as necessary to incorporate additional information on site
availability provided by the Company. The Design/Builder shall confine operations at the Site to
areas permitled by law, ordinances, permits and the Contract Documents and shall not
unreasonably encumber the Site with materials or equipment. The Design/Builder shall at all
times confine its access and use of the Site Io the areas designated by the Company from time to
time as being ddivered and available 1o the Design/Builder.Notwithstanding anyother prevision
of this subsection, the Company acknowledges that the Schedule wasdeveloped based on certain
representations of the Company regarding availability of the Site, or relevam portions thereof, at
cerlain times, and to the extent that any or all of the Site is not available for the Design/Builder’s
activities on a timely basis, the Design/Builder shall be entitled to an equitable adjustment in ~he

chedule in accordance with the Change Order provisions of this Agreement.

2.12 Patents, Trademarks, Copyrights.

 The Design/Builder shall
defend all suits or claims for infringement of pmenL trademark, and copyrights against the
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Company indemnified Parties, and shall save the Company Inden~fied Parties harmless fi-orn
loss on account thereof for any and all matters arising in connection with the Work or the Project
(such costs to be paid as a Cost of the Work), except with r~pect to any particular design
process or ~he product of a particular manufacturer or manufacturers specified and required by
the Company, other than pursuant to the recommendation or suggestion of the Design/Builc1~r or
a Team Subcontractor ; provided however, if the Deslgn/Builder has reason to believe that the
design, process or product so specified is an infringement of a pateni, the Design/Builder shall be
responsible for any loss resulting unless the Design/Builder has provided the Company with
prompt wrilte~ notice of the Design/Builder’s belief, and the Company has nevertheless elected
to go forward with such design, process or prodoct so specified.

2.13 Rubbish; Debris; Cleanup.

During the performance of all on-site Work, the Design/Builder shall al all times keep the
Site and adjacent streets, properties and sldewaIks reasonably fcee from waste materials, debris
and/or ~bbish, and shall employ adequate dust control messurea. Costs incurred on account of
such activities shall be paid as a Cost of the Work. If accumulation of such materials, debris,
rubbish or dust constitutes a nuisance or safety hazard or is otherwise objectionable in the
reasonable opinion of the Company, the Design/Builder shall promptly remove them. Upon
Substantial Completion of the Work, or any portion or component thereof, the Design/Builder
shall remove from the Site, or applieablc portion thereof, all tools, construction equipment,
machinery, surplus materials, waste materials and rubbish and shall leave the Site in a "broom
clean" condition. If the Design/Builder fails to clean up as provided in the Contract Documents
afte Days written notice from the Company, the Company may do so and the
cost thereof shall be charged to the Design/Builder or as provided in Section 5.9 of this
Agreement.

2.14 Permits, Fees and Notices.

Unless otherwise provided in the Contract Documents or unless designated a
Governmental Approval in ~ hereto, and subject to the provisions of Section 2.6 hereof,

 To the extent "�here
is an change in the type or cost of any of such permits or inspection occurring after execution of
this Agr~ment, there sha)l be an equitable adjustment in t and Schedule on account of
such change Jn accordance with the Change Order provisions of this Agreement. The
Design/Builder shall comply with and give notices required by Applicable Laws.

2.15 Shop Drawings, Product Data and Samples.

2.J5.I Documents and Samples at the Site. From and after commencement of the
Construction Work, the Design/Builder shall maintain at the Site one record copy of the
Construction Documents, and any and all amendments thereto, in good order and marked to
record changes and selections made during the Design Phase and Construction Phase.
addition, the Design/Builder shall maintain at the Site approved shop drawings, product data,
samples and similar required submittals. These shall be provided to the Company within a
reasonable time after Final Completion of the Work but not to exce 0) Days.
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2.15.2 Shop Drawings, Product Data and Samples.

2.15.2.1 "Shop Drawings" are drawings, diagrams, schedules and other data
specially prepared for the Work by the Design/Builder, the Contractor, a Subcontractor,
manufacturer, supplier or distributor to illustrate some portion of the Work.

2.15.2.2 "Product Data" are illustrations, standard schedules, performance
charts, instrnctions, brochures, diagrams and other information furnished by the Design/Builder
to illustrale materials or equipment for some portion of the.Work.

2.15.2.3 "Samples" are physical examples which illustrate materials,
equipment or workmanship and establish standards by which the Work will bejudged.

2.15.2.4 Shop Drawings, Product Data, Samples and similar submittals are not
Contract Documents. The purpose of their submittal is to demonstrate for those portions of the
Work for which submittals are required the way the Design/Builder proposes to conform the
eonstr~ction to the Construction Documents.

235.2.5 The Design/Builder shall review and take appropriate action upon
Shop Drawings, Product Data, Samples and similar submittals. To the extent the Company
wishes to review any such Shop Drawings, Product Data, Samples and similar submittals, it shall
give reasonable prior notice to the Design/Builder, and shall conduct such review so as not to
delay the Work.

2.15.3 Responsibility. The Design/Builder shall not be relieved of responsibility for the
deviations from requirements of the Conlract Documents by the Company’s approval of Shop
Drawings, Product Data, Samples or similar submitlals ~nless the Design/Buildar has
specifically informed the Company of such deviation at the time of the submittal and the
Company has given written approval to the specific deviation.

2.16 Tests and Inspections.

2.16.1 Initial Tests and lnspeclions. Unless otherwise provided for in the Contract
Documents, the Design/Builder shall make arrangement for all tests, inspections and approvals
of portions of the Construction Work required by the Contract Documents, Applicable Laws or
normal construction practices with an independenl testing laboratory or entity acceptable to the
Company,: or ~th the appropriate public authority, ~nd !he costs of such lests~ inspections and
approvals sha!] be a Cost of lhe Work. The Desi~ui!der shall give, the Company, lhe
Consulting Architect, and ROICC (Resident Officer in Charge of Construction) timely notice of
when and where tests and inspections are Io be made so that the Company, the Consulting
Architect, and ROICC may observe such procedures

2.16.2 Additional Tesls and Inspections. If the Company or public authorities having
jurisdiction determine that portions of the Construction Work require additional testing,
inspection or approval beyond lhal required by subseclion 2.16.1, the Company will instruct the
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Design/Builder to make arrangements for such additional testing, inspection or approval by an
entity acceptable to the Company, and the Design/Builder shall give timely notice to the
Company of when and where tests and inspections are to be made so the Company may observe
such procedures. If such additional tests and/or inspections reveal failure of the portions of the
Work to comply with the requirements of the Contract Documents, the costs of such tests and
required correction shall be paid as a Cost of the W

2.16.3 Required Certificates. Required ceflificates of testing, inspection or approval
shall, unless otherwise required by the Contract Documents, be scented by the Design/B~ailder
and promptly delivered to the Company.

2.16.4 Timing of Testing and Inspections. Tests or inspections conducted pursuant to
the Contract Documents shall be made promptly to avoid unressonable delay in the Work.

2.17. Executions Correlation and Intent.

2.17.1 Execution of Agreement. Execution of this Agreement by the Design/Builder is
a representation that the Design/Builder has visited the Site, become generally fatal]tar with the
local conditions under which the Work is to be performed and correlated personal observations
with requirements of the Contract Documents.

2.17.2 Intent of Contract Documents. The intent of the Contract Documents is to
include all items necessary for the proper execution and completion of the Work by the
Design/Builder. The Contract Documents are complementary and what is required by one shall
be as binding as if required by all; performance by the Design/Builder shall be required only to
the extant consistent with the Contract Documents and reasonably inferable from them as being
necessary to produce the intended results.

2.17.3 Organization of Materials. Organization of the Design Materia]s into divisions,
sections and articles, and arrangement of drawings shall not control the Deign/Builder in
dividing the Con.qruction Work among Subcontractors or in establishing the extent of
Construction Work performed by any trade.

2.17.4 Meaning of Words. Unless otherwise stated in this Agreement, words having
well-known technical or construction related industry standard m~anings are used in accordance
with such recognized meanings.

2.18 Labor and Materials; Liens.

Unless otherwise provided in the Contract Documents, the Design/Builder shall provide
and pay for labor, materials, equipment, tools, construction equipment and machinery, water,
heat, utilities, transportation, and other facilities and services necessary for the proper execution
and completion of the Work, whether temporary or permanent and whether or not incorporated
or to be incorporated in the Work. The Design/Builder shall enforce strict discipline and good
order among the Design/Builder’s employees, Subcontractors and other persons carrying out the
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WorL The Design/Builder shall not permit employment of unfit persons or persons not skilled
in tasks assigned to them.

The Design/Builder shall not permit any Team Subcontractors, Subcontractors or laborers
to place liens on the Project covering any portion of the Work for ~vhich the Company has made
payment to the Design/Builder. If such liens are imposed, the Design/Builder will satisfy,
discharge or bond such liens withi Days after written notice from the
Company of the existence of such lien~ (or such shorter period as is required: to prevent the
foreclosure of or execution on such liens). If the Design/Builder fails to satisfy, discharge or
bond such liens within such Day p~od (or such shorter period as is required to
prevent the foreclosure of or execution on such liens), the Company may bond .such liens and
charge the cost of the bond and any other reasonable costs in connection therewith to the
Deslgn/Builder as wall as withhold from the Design/Builder the amount of such lien under the
provisions of Section 5.9.

2.19 Cutting and Patching.

2.19.1 Cutting and Patching of the Work. The Design/Builder shall be respons~le for
cutting, fitting, or patching site utilities, materials, or other site structures required to complete
the Work or to make its parts fit together properly.

2.19.2 Damage to Work of the Company or Separate Contractors. The
Design/Builder shall not damage or endanger any portion of the Work or fully or partially
completed construction of the Company or Separate Contractors by cutting, patching or
otherwise a]tering such construction, or by excavation. The Design/Builder shall not cut or
otherwise aJter such construction by the Company or a Separate Contractor except with written
consent of the Company and of such Separate Contractor, such consent not to be unreasonably
withheld. The Design/Builder shall not unreasonably withhold consent from the Company or a
Separate Contractor with respect to cutting or otherwise altering the Work.

2.20 Uncovering of Construction Work.

220.1 Uncovering. Ifa portion of the Construction Work is physically covered contrary
to the Compm~y’s written request (such notice to be given in sufficient time in advance so as not
to delay the Construction Work) or to requirements of the Contract Documents, it must, if
required in writing by the Company, be uncovered for the Company’s observation and be
replaced witho~ change in the Schedul

rk~         :. .....

2.20.2 Covering of Work Requested to be Observed. ]fa portion of the Construaion
Work has been covered which the Company has not specifically requested to observe prior to its
being covered, the Company may request to see such Construction Work and it shall be
uncovered by the Design/Builder. ]f such Construction Work is in accordance with the Contract
Documents, costs of uncovering and replacement sha]l, by appropriate Change Order, he charged
to the Company An appropriate time extension shall also be given.
If such Construction Work is not in accordance with the Contra~t Documents, the Design/Builder
shall pay such costs as a Cost of the Work, unless such condition was caused by the Company or
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a Separate Contractor in which event the Company shall be responsible for payment of such
costs by appropriate Change Order, and an appropriate time extension shall also be given.

ARTICLE 3
COMPANY’S DUTIES AND RESPONSIBILITIES

3.1 Information and Services Required of the Company.

3.1.1 Company Designation of Authorized Representative. The Company shall
designate, from time to time, by advising the Design/Builder in writing one or more Authorized
Representatives anthofized to act on the Company’s behalf with respect to the Project, together
with the scope of his/her respective authority, with whom the Design/Builder may consult at all
reasonable times. Such designations as of the Effective Date are set forth on .Exhibit K hereto.
Functions that this Agreement provides will be performed by the Company can be delegated by
the Company vnly by writlen notice to the Design/Builder fi’om the Company. Exh~it K may be
amended from time to tiroe by the Company pursuant to wri~len notice of such amendment lo the
Design/Builder. The Design/Builder shall nol be entitled to rely on directions (nor shall it be
required to follow directions) from anyone outside the scope of that person’s authority as set
forth in written delegations pursuant to this Agreement. Directions, instructions and decisions
made by Authorized Representatives of the Company shall be binding on the Company.

3.1.2 Communication. During the term of this Agreement, the Company shall
communicme with Team Subcontractors, Subcontractors, suppliers and others performing any
part of the Work only tl~-ough the Design/Builder’s Authorized Represeniafive designate-.d on
~ hereto, as may be amended from time to time.

3.1.3 Consent and Approval. Whenever the Company’s consent, approval,
satisfaction or determination shall be required or pvrmiued under the Contract Documents with
respect to the Design/Builder’s performance of the Work, and this Agreemeni does not expressly
state thai the Company may act inits sole discretion, such consent, approval, satisfaction or
delermina~ion shall not be unreasonably withheld, qualified, conditioned or delayed, whethe~ or
not such a ’Yeasonableness" standard is expressly stated in this Agreement. Whenever the
Company’s cooperation is required by the Design/Builder in order to carry out the
Design/Builder’s obligations hereunder, the Company agrees thai it shall act in good faith in so
cooperating wilh the Design/Builder. The Company shall cooperate fully with the
Design]Builder and shall furnish decisions, information, and approvals required by this
Agreement in a timely manner so as not to delay the Work, provided that the Company shall
have no less time for review and approval than set forth in Exhibit J.

3.1A Governmental Approvals. The Company shall be responsible for obtaining the
Governmental Approvals sel forth on Exhibit F hereto. Any delay in obtaining the
Governmental Approvals shall entitle the Design/Builder to an equitable adjustment in the
Schedule  in accordance with the Change Order provisions of this Agreemem, except to
the extent such delay is due to the fault or negligence ofthe Design/Builder. The Company shall
also be responsible for paying for all building permits, site permits, licenses, governmental fees
and inspections other than the cost of trade permits, which shall be paid by the Design/Builder as
a Cost of the Work.
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3.1.5 Financial Information. The Company shall, at the written request of the
Design/Builder, prior to commenceman~ of the Work and thereafter fi’om time to .t~e, finxfish to
the Design/Builder reesonable evidence that financial arrangements have been made to fulfill the
Company’s obligations under this Agreement. Furnishing of such evidence shall be a condition
precedent to commencement or continuation of the Work. In the event the Design/Builder
determines, in its reasonable opinion, that evidence of financial arrangements provided by the
Company is unsatisfactory, or if the Company fails to provide evidence of financial information,
then the Design/Builder may, upon  Days prior written notice to the Company, stop
the Work until satisfactory e’~denee of financial arrangerner~s has been received by the
Design/Builder.

3.2 Activities on the Site by Company or Separate Contractors.

3.2.1 Company’s Right to Award Separate Contracts. The Company reserves the
right to perform work or operations related to the Project (other than the Work) with the
Company’s own forces, and to award separate contracts to Separate Contractors in connection
with other portions of the Project.

3.2.2 Integration of the Work with Separate Contractors. Following the request of
the Company, the Design/Bu~lde~ shall prepare a plan in order to imegrate the work performed
by Separate Contractors with the performance of the Work, and shall submit s~ch plan to the
Company for approval. The plan shah be fair and reasonable for the Design/Builder and the
Separate Contractors, and the Design/Builder shall work with the Separate Contractors to reach
agreement on such plan. The Design/Builder shall arrange the per£ormance of the Work so that
the Work and the work of the Separate Contractors are, to the extent applicable, properly
integrated, jointed in an acceptable manner, and performed in the proper sequence so that any
disruption or damage to the Work or to any work of Separate Contractors is avoided.

3.2.3 Coordination. The Design/Builder shall provide for the coordination of the
activities of the Design/Builder and its Team Subcontractors and Subcontractors with the
activities of the Separate Contractors. The Design/Builder shall participate with all Separate
Contractors and the Comp|my in reviewing and coordinating the schedules of the Sepa~te
Contractors with the Schedule. The DesignfBuilder shall make any revisions to the Schedule
deemed necessary to properly incorporate the work of the Separate Contractors with the Work.

Contract S " ,(o~po iUn’~y for storag¢of maiefialS°~nd equi~�~i an~perform~c¢ of
thcirwork. The Design/Builder shall also connect and coordinate its Work and operations with
the Company and all Separate Contractors’ operations as required by the Contract Documents.
The Company shall direct the Separale Contractors to cooperate ~dth the Design/Builder and to
avoid actions or omissions which could intecfere with or delay the activities of the
Design/Builder. The Design/Builder sha]l not be responsible or liable for the materials and
equipment stored on the Site by Separale Contractors.

3.2.5 Deficiency in Work of Separate Contractors. If par~ of the Design/Builder’s
Work depends for p~oper execulion or results upon construction or operations by the Company
or a Separate Contractor, the Design/Builder shall, prior to proceeding with that portion of the
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Work~ promptly report to the Separate Contractor and the Company apparent discrepancies or
defects in such other construction that would render it unsuitable for proper execution and results
by the Design/Builder. The Design/Builder and the Separate Contractor shall use good faith
efforts to resolve any seth discrepancies or defects or any disagreements relating thereto.
Failure of the Design/Builder to report shall constitute acceptance by the Design/Builder of the
work of Separate Contractors as fit and proper to receive the Design/Builder’s Work (except as to
those defects or discrepancies that are not apparent), but only to the extent that the Company is
unable to recover against the Separate Contractor damages of the Design/Builder on account of
such condition, as set forth below.

3.2.6 Claims Involving Separate Contractors. The Design/Builder shall defend and
save harmless the Company and each Separate Contractor against any and all damages or claims
that may arise because and to the.extent of loss occasioned by the breach of the Design/Builder’s
obligations hereunder, and the costs associated therewith shall be Cost oftha Work. In the event
that the Design/Builder unnecessarily and unreasonably delays the work of Separate Contractors
by not cooperating with them as required hereby, or by not affording them reasonable
opportunity to perform their work as stated herein, the Design/Builder shall, in such event, pay
all reasonable direcl incremental costs and expenses incurred by such Separate Contractors due
to any such delays, as Cost of the Work. If any Separate Contractor shall assert a claim or bring
an action against the Company alleging damage due to the fault or neglect of the Design/Builder,
the Company shall immediately notify the Design/Builder, who shall defend such claim~ If it is
determined that the Design/Builder was at fault, the Design/Builder shall pay all costs of defense,
including attorney’s fees, as well as any resulting judgment or settlement, as Cost of the Wor

3.2.7 Damage or Injury by Separate Contractors. In the event that any Separate
Contraclor unnecessarily and u~easonab]y delays the Work by not cooperating with the
Design/BuildeL or by not affording the Design/Builder reasonable oppormnil3, to perform the
Work as stated herein, the Company shall, in such event, pay all reasonable direct incremental
costs and expenses incurred by the DesigrdBuiJder due to any such de.Jays, and shall grant an
equitable time extension, pursuant to the Change Order provisions of this Agreement.

3.3 Assignment of Separate Contracts.

If the Company determines that it wishes to assign to the Design/Builder one or more
contracts b~ween zhe Company and a Separate Contractor, it shall give the Design/Builder
written notice of such desire, including in such notice a copy of such contracl for the
Design/Builder’s review and approval. The Separate Contractor shall be fully qualified to
perform the work under the to-be-assigned contract, shall possess the financial capability to
perform its obligations under such to-be-assigned contract, and shall provide 100% payment and
performance bonds covering such work from sureties meeting the standards set forth herein.
Such contract shall contain provisions similar to those conlained in the Defign/Bnilder’s,
Contractor’s and/or Archilect’s agreements with their Subcontractors with respect to liability,
indemnification, retainage, payment, labor and other material items. Upon the Design/Builder’s
approval of the assignment of such contract, such Separate Contractor shall cease to be a
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Separate Contractor and shall thereafter be deemed to be a Subcontractor of the Design/Builder,

.

Company’s Right to Stop the Work.

If the Design/Builder persistently fails to correct Work which is not in accordance with
the requirements of the Contract Documents and this Agreement or persistently fails to carry out
the Work in accordance with the Contract Documents, the Company, by written order signed by
the Company, may deliver a notice to the Design/Builder setting forth that such a persistent and
material failure is occurring and has occurred, and demanding that the Design/Builder commence
a cure of such persistent and material failure withi ) Days and diligently pursue such
cure thereafter. In the event that the cure is not commenced within su ) Day period
and pursued diligently thereafter, the Company may, by a second written notice to the
Design/Builder, order the Design/Builder to stop the Work, or any portion thereof, until the
cause for such order has been eliminated; provided, however, that the right of the Company to
stop the Work shall not give rise to a duty on the part of the Company to exercise this fight for
the benefit of the Design/Builder or any other person or entity and shall not give rise to any
liability of the Company to the Design/Builder resulting from any delay (except to the extent that
such order is found to be improper).

3.5 Company’s Right to Carry out the Work.

If the Design/Builder defaults or neglects to carry out the Work in accordance with the
Contract Documents and fails within a ay period after receipt of written noiice from
the Company to commence and diligently continue correction of such default or neglect with
diligence and promptness, the Company may after such  Day p~fiod give the
Design/Builder a second written nuticc to correct such deficiencies within such secon
Day period, ]fthe Design/Builder within such second s Day period afLer receipt of such
second notice fails to commence and diligently continue to correct any deficiencies, the
Company, without prejudice to other remedies the Company may have, may correct such
deficiencies. In such case an appropriate Change Order shall be issued deducting from payments
then or thereafter due to the Design/Builder the cost of correcting such deficiencies, including
compensation for additional services and expenses made necessary by such default, neglect or
failure. If payments then or theresi~er due to the Design/Builder are insufficient to cover such
amounts, the Design/Builder shall pay the difference to the Company.

ARTICLE 4
TIME

4.1 Progress and Complelion,

The Dcsign/Builder shall commence the Work immediately after the Effective Date and
shall use commercially reasonable good faith efforts to achieve Substantial Completion by the
dates set forth in the Schedule, which is attached hereto as Exhibit H.

4~. Schedule Obligalions.

34?420
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4.2.1 Contract Schedule. The planning, design, construction and completion of the
Project shall be undertaken and completed in accordance with the Schedule, which shall define
major design and construction activities, their sequences and elapsed completion time from the
date of the Notice to Begin Design. The Schedule shall set forth separate Substantial
Completion Dates for each building, The dates of Substantial Completion set forth in the
Schedule shall not be modified except by a Modification or Change Order.

4.2.2 Prosecution of the W6rk. The Design/Builder shall use commercially
reasonable good faith efforts to prosecnte the Work so that the portion of the Work completed at
any point in time is not less than as requir~ by the Schedule. If the rate of progress is such that
the total amount of Work and/or the degree of completion of the Project accomplished by the
Design/Builder within any time period required by the Schedule is less than the amount therein
specified, the Design/Builder shall so notify the Company.

4.3 Precnnstruetion Activities.

Within  Days after the Effective Date, the Design/Builder shall submit to the
Company for review a detailed schedule o~ prec~natruction activities, by expanding the
preconslr~etion autO.ties set forth on the Schedule. This preconstruction sche~le shall be
prepared using the CPM, and shall show in sufficient delall the starting and completion time
seqnences of design and Subcontract award activities of the Design/Builder, and identify all
interface activities of the Company.

4.4 Construction Activities.

At such time as the Construction Documents are ready to be bid, the Design/Builder shall
submit to the Company for incorporation into the Contract Documents, a revised Schedule,
which will expand the Schedule approved to date, but which will not, in and of itself, change the
date(s) of Substantial Comp]e6on of the Project. This revised Schedule shall be based upon a
CPM and shall show in complete detail starting and completion time of detail activities &each
of the various trades, the sequence of the Work and all significant activities for each Phase.

4.5 Intentionally Deleted.

4.6 Delays.

4.6.1 Excusable Delays. To the extent any of the following events results in an actual
delay in the Work, such shall constitute an "Excusable Delay" (to the extent not set forth below,
a delay will be considered an "Inexcusable Delay").

4.6.1.1 Failure or inability of the Company to make available any or all of the
Site in accordance with the requirements of’the Schedule.

4.6.1.2 Failure or inability of the Company to or the Design/Builder m obtain
necessary zoning changes, variances, code changes, permits or approvals from any governmental
authority, or failure to obtain any street of alley vacations required for the performance of the
Work, excepl to lbe ex|enl due to the faull or neglee~ of the Design/Builder.
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4.6.1.3 Delays resulting from the acts or omissions of Separate Contractors.

4.6.1.4 Delays resulting from Force Majenra.

4.6,1.5 Differing, unusual or concealed Site conditions that could not
reasonably have been anticipated by the Design/Builder in preparing the Schedule., including,
without limitation, archaeological finds, soil conditions (including rock or other geological
conditions), underground foundations, abandoned utility lines and water conditions, including
the provi.~ions contained in Section 2.4.1.

4.6.1.6 Delays resulting from the existence or discovery of Hazardous
Materials on the Site not brought to the site by the Design/Builder and not required to be
removed by the Design/Builder pursuant to Section 2.4.2 of this Agreement.

4.6.1.7 Delays resulting born changes in Applicable Laws occurring after the
date of execution of this Agreement.

4.6.1.8 Delays resulting from the acts or omissions of the Company and those
within the control of the Company, or failure of performance by the Company or those within the
control of the Company.

4.6.2 Schedule Amendment due to Excusable Delays. The Desig~urBuilder shall
notify the Company of the Excusable Delay as soon as practicable, but in no event more than

 Days after the Design/Builder becomes aware of the occurrence ot" the Excusable
Delay. Such notice shall describe the Excusable Delay and shall state the approximate number
of Days the Desigru]~uilder expecls to be ddayed. After the cessation of the Excusable Delay,
the Design/Builder shall notify the Company of the number of Days the Design/Builder believes
that its activities were in fact delayed by the Excusable Delay. In the event that the Excusable
Delay arises as a result of a Change Order request by the Company, the request for an extension
of time contained in the resulting Change Order proposal shall be deemed sufficient for purposes
of ~his subsection.

4.6.3 Decision by Company. Within Days after cessation of an event
giving rise to either an Excusable Delay or Inexcusable Delay, the Parties will use good faith
efforts to agree on the exlent to which the Work has been delayed and whether the delay is an
Excusable Delay or an Inexcusable Delay. In the absence of agreement between the Parties as to
the then current stares of Excusable Delays and Inexcusable Delays, the Company will provide
the Design/Builder with writlen notice of the Company’s determination ofthe respective number
of Days of Excusable Delay and/or Inexcusable Delay withi ) Days after receipt by the
Company of the Design/But]dee’s written request for such determination. The issuance by the
Company of such a determination shall not, however, be deemed a concurrence by the
Design/Builder of the matters set forth therein, and the Design/Builder may in,coke the dispute
resolution procedures with respect to such determination. Pending completion of dispute
resolution procedures, the Design/Builder may take such acceleration or other measures on
account of the Company’s del~rrnination of Inexcusable Delay, and if completion of the dispute
resolution procedures results in the Company’s determination being changed to Excusable Delay,
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the costs associated with such measures shall be paid by ~e Com
nt.

4.6.4 Liquidated Damages. In the event and to the extent there is an Inexcusable
Delay in the Work and the actual date of Substantial Completion oft portion &the Work is later
than the scheduled date of Substantial Completion for such portion of the Work as set forth on
Exhibit H (and as adjusted pursuant to the terms of this Agreement), the Design/Builder shall be
required to pay Liquidated Damages i

4.8 No Damages on Account of Delay.

The DesigwBuilder and the Company acknowledge that in the event that the
Design/Builder faits to achieve Substantial Completion of the Work by the dates established in
the Schedule, as adjusted, the Company may incur damages. Nevertheless, as part of the overall
agreement between the Company and the Design/Builder, the Parties agru: that the
Design/~uilder shall no! be responsible for any damages, whether direct, indirect, special,
consequential or punitive, incurred by the Company as a result of the failure of the
Design/Builder to achieve Substantial Completion of the Work on or before the dates set forth in
the Schedule except as otherwise provided in Section 4.6.4 of this Agreemenl.

ARTICLE 5
PAYMENT AND COMPLETIO GS

5.1 gs.
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5.1.2 Payment. The Company ~al] pay the Design/Builder in current fun& for the
Design/Builder’s performance of this Agreement th

s
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5.2 Schedule of Values.

The Design/Builder has submitted to the Company, and the Parties (to include the United
States Member) have agreed upon the schedule of values shown in Exhibit E, which set forth the
various porlions of the Work, This
schedule of values shall be used as a basis for payment and shall be updated periodically. All
estimated consm~ction costs not allocated to a trade work line item or to general conditions in the
schedule of values shall be allocated lo the Contingency and shall be utilized as deson’bed in
Section 5.17.

5.3 Applications for Payment.

The Design/l~uflder shall deliver to the Company on or be~’ore the last Business Day of
each monlh an Application for Payment covering 

 Provided the Application for Payment is
received not later than the last Day of the month, the Company shall maki~ payment to the
Design/Builder not later than the 1313eenth (l 5th) Day of the following month. If an App]icafon
for Payment is received by the Company after the last Day of the month, payment shall be made
by the Company not later than fifteen (15) Days after the Company receives the Application for
Payment. With each Application for Payment the Design/Builder shall submit such evidence as
may be necessary to demonstrate costs incurred or estimated to be incurred on account of Cost of
the Work during such month and the percenlage of completion of each category of Work. If the
Company disputes any portion of an Application for Payment, it shall notify the Design/Builder

29

34?420 vlT- Pcnclleton Dcsi8n Build

G-2-38



in writing within five (5) Days of receipt, which notice shill set forth in detail those items
disputed. The Company shall not be required to make payment on account of items about which
it has a good faith dispute.

s

5.5 Retainage.

5.5.1 With respect to the Design Work .

5.5.2 With respect to Construction Work, Retainage on each Phase shall be
withheld until the Phase complete; thereafter, no further getainage will be withheld on
that Phase. No Retainage shall be withheld on accounl of Overhead, Fee, general conditions
payable 1o the Design/Builder or the Contractor or purchase orders entered imo by the
Design/Builder or the Contractor. Subject to the First Mortgage Loan Documents (as defined in
the Operating Agreement), Retainage withheld on account of each Phase shill be released upon
Substantial Completion of such Phase, of the value of a~y uncompleted Work or
Punch lis~ items- relating to such building. Subject to the First Mortgage Loan Documents,
Retainage withheld on accounl of uncompleted Work or Punch list items relating to a Phase shall
be released upon completion of such uncompleted Work or Punch list iiems. Subject to the First
Mortgage Loan Documents, all remaining Retainage shall be fully released withi
Days of Final Completion of the entire Work.

5.6 Early Release of Subcontractor Retainage.
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If a Subcontra.ctor has completed its portion of the Work (including all Punch 1i= it~)
p~uant to ~y ~ven SuScontrac~ the D~i~uild= ma> request the ~mp~7 to disb~e ~e
R~ainas~ allocable to such Subcontm~or, aft= d¢livedn~ to the Comply ~> n~s~
~nsmt to such dlsb~t ~om such Su~n.actor’s su~y, in ~o~ ~sonabl> utlsfa=o~
to the Comps7. I~� ~mpany is r~nabl> sstisfi~ ~at the Sub~n~or’s W~ hm b=~
~pl~ in ac~rdan~ ~ the Con~ct Doc~m~ts, the Comply shall d~b~e ~e
Sub~n~ctor’s share of Retainage. Reg~dless of wh~th~ the Company has disbu~ said
Retainag¢ to ~y Su~on~ra~or, the wa~ty p~od ~th r~p~ 1o ~ch Work sh~l ~
at Sabst~lia] Completion of~e Work or desi~at~ po~ion th~eof.

5.7 Payment for On-Site and Off-Site Stored Materials.

Payment shall be made on account of materials and equipment ddivered and suitably
stored at the Site for subsequent incorporation in the Work. Payment shall be similarly be made
for materials and equipment suitably stored off the Site, conditioned upon the D~sign/Buildcr
furnishing evidence to the Company that (a) title to the mstmials and equipment will pass to the
Company upon payment; (b) the materials and equipment are adequately insured; and (o) such
other matters as the Company may reasonably request in order to protect its interests.

5.8 Title ~o Construction Work.

The Design/Builder warrants that title to all Construction Work covered by an
Application for Payment shall pass to the Company no taler than the time of payment. The
Design/Build~ further wan’ants that upon submittal of an Application for Payment, all
Construction Wo~k for which Applicalions for Payment have been previously issued and
payments received from the Company shall, to the best of the Design/Builder’s knowledge,
information and bdief, be free and clear of liens, claims, security interests or encumbrances in
favor of the Design?Builder, Team Subcontractors, Subcontractors, material suppliers, or other
persons o~ enlities making a claim by reason of having provided labor, malerials and equipment
relating to the Construction Work.

5.9 Withholding of Payment.

The Company may withhold payment on account of an Application for Payment to the
exlent necessary to protect the Company ~rom loss because of:

5.9.! ; or

5.9.2

5.9.3 f
r

5.9.4 d
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When the above reasons for withholding payment ar~ removezl, payment shall ~ made for
amounts previously wJthbe]d. Prior to any withholding pursuant to this Section, the Company
shall meet with the Design/Builder to discuss potential withholding, and attempt in good faith to
resolve such issue without the need for withholding. Amounts withheld pursuant to Section
5.9.2 shall bear interes~ at the rate r f~m the date the funds would
otherwise have been due until paid. In lieu of withholding, the Design/Builder may F~ovide
assurances or collateral reasonably satisfactory to the Company.

S.lO Failure of Payment; Interest.

If the Company does not pay the Design/Builder with  Days after the date
established herein the amount set forth in the Application for Payment (or such l~sser amo~mt as
the Company claims in good faith is due in accordance with the provisions hereof), then the
Design/Builder may, up  Days’ written notice to the Company, stop the
Work with respect to nonpayment of undisputed amounts until payment of such amom~t owing
has been received. The Schedule hall be equitably adjusted on account of such
stoppage, including, but not limited to, compensation for shut-down, delay and start-up. In
addition, all amounts due and unpaid shall bear interest from the date payment is due until paid at
the rate of 

5.1 ! Substantial Completion.

When the Design/Builder considers that a building is Substantially Complete, the
Design/Builder shall prepare and submit to the Company a comprehensive list of Punch list items
relating to such building. The Design/Builder shall proceed promptly to complete and correct
Punch list items. Failure to include an itmn on the Punch list does not alter the responsibility of
the Design/Builder to complete all Work relating to such building in accordance with the
Contract Documents. Upon receipt of the Punch list, the Company will make an inspection Io
determine whether Substantial Completion of the building has occurred. The Certilieate of
Substantial Completion for each building shall state the date of Substanlial Completion and shall
be executed by the Company and the Design/Builder. At Substantial Completion of each
building, the Company will become responsible for utilities, security, maintenance, and any
insurance for the building. If the Company and the Design/Builder cannot agree as to the
appropriate date of Substanlial Completion of a building, such issue shall be submitted for
dispute resolution in aecordsnce ~with the procedures set forth in~ this Agre~nent.
Notwithstanding such disagreement, the Desi~uilder shall diligently proceed with completion
of the Punch ]ist items with eompletinn not later tha 0)da~ after the date of Substantial
Completion, except for long lead iiems. WarranlieS required by the Contract Documents shall
commence, with respect to each building, on the date of Substantial Completion of such
building, unless otherwise provided in the Contract Documents.

5.12 PartiaIOecupancy or Use.

The Company may occupy or use any completed or partially completed portion of the
Construction Work at any stage when such portion is designated by separate written agreement
with the Design/Builder, provided such occupancy or use is consented to by the insurer of the
Project and authorized by public authorities having jurisdiction over the Construction Work.
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Such partial occupancy or use may commence whether or not the portion is Substantially
Complete, provided the Company and the Design/Builder have accepted in writing the
respons~ilities assigned to each of them for payment, security, maintenance, heat, utilities,
damage to the Construction Work and insurance, and have agreed in writing concerning the
period for correction of the Construction Work and commencement of warranties required by the
Contract Documents. Immediately prior to such prior occupancy, the Company and the
Design/Builder shall jointly inspect the area to be occupied in orde~ to determine and record the
condition of the Construction Work. Unless otherwise agreed, partial occupancy or use of a
portion of the Construction Work shall not consfitme acceptance of Work not complying with the
requirements of the Contract Documents.

5.13 Final Completion and Final Payment.

5,13.1 Final Completion of a Building. When the Design/Builder considers that a
building or phase of the Project is Finally Complete, the Design/Builder shall so notify the
Company. The Certificate of Final Completion shall set forth the date of Final Completion for
such building or phase and shall be executed by the Company and the Design/Builder. If the
Company and the Design/Builder cannot agree as to the appropriate date of Final Completion of
a building or phase, such issue shall be submitted for dispute resolution in accordance with the
procedures set forth in this Agreement.

5.13.2 Conditions Precedent to Fin.ai Payment on Account of a Building. Neither
final payment nor any final release of Rctainage shall become due until the conditions in the First
Mortgage Loan Documents are satlsfibzl, and the Design/Builder submits to the Company:

5.13.2.1 an affidavit that payrolls, bills for materials and equipment, and other
indebtedness connecled with the building have been paid or otherwise satisfied;

S.13.2.2 a c~ificate evidencing that insurance required by the Contract
Documents to remain in force is currently in effect and will not be cancelled or allowed to expire
until at least thirty (30) Days’ prior written notice has been given to the Company;

5.13.2.3 consent of Surety to final payment of the enfir~ Work; and

S.~3.2.4 if required by the Company, other data establishing paymtmt or
satisfaction of obligations, such as receipts, releases and waivers of liens, claims, security
interests or rncumbrances arising out of the Contract Documents. If a Team Subcontractor or
Subcontractor refuses to furnish a release or waiver required by the Company, the
Design/Builder may furnish a bond satisfactory to the Company to indemnify the Company
against such lien.

5.13.3 Delay in Final Completion. If after Substantial Completion of the Work on
account of a building, Final Completion of such building is materially delayed through no fault
of the Design/Builder or by the issuance of additional Change Orders or Change Directives by
the Company, the Company shall, upon request of the Design/Builder, and without terminating
this Agreement, make payment of the balance due for that portion of the building fully
comp]eled. ]f the remaining balance for the building not fully completed is less than the
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Retainage applicable thereto, such payment shall be made under the terms and conditions
governing final payment, except that it shall not constitute a waiver of claims by either the
Design/Builder or the Company.

5.13,~1 Waiver of Claims at Final Payment.

5.13.4.1 Acceptance of final payment for the entire Work by the
Design/Builder shall constitute a waiver of affirmative claims by the Design/Builder, except
those previously made in writing and identified as unsettled at the time of final payment.

5.13.4.2 The making of final payment for the entire Work by the Company
shall constitute a waiver of claims by the Company, except those arising from (a) liens, claims,
securiiy int~ests and encumbrances arising out of the Work after final payment, or identified in
writing as unsettled at the time of final payment; (’b) ]atent defects arising after final payment or
(c) the terms of warranties required by the Contract Documents or this Agreement.

5.14 Allowances.

. lterns covered by. allowances shall be supplied for such amounts and by such
persons or entities as the Company may direct, but the Design/Builder shall not be required to
employ persons or entities against which the Design/Builder makes reasonable objection. Unless
othenvise provided in the Contracl Documents:

5,14.1 materials and equipment under an allowance shall be selected promptly by the
Company to avoid delay in the Work, provided that the Company shall be given no less time
than provided in Exhibit 5;

5.14.2 allowances shall cover the cost to the Design/Builder of materials and equipment
delivered at the Site and all required taxes, less applicable trade discounts;

5.14.3 allowances shall cover Design/Builder’s costs for unloading and handling at the
Site labor, installation costs and other expenses.

5.15 Superintendent.

The Design/Builder shall cause the Contractor Io employ a competent superintendent and
necessary assistants who shall be in attendance at the Project Site during performance of the
Construction Work. The superintendent shall represent the Contractor, and communications
given to the superinlendenl shall be as binding as if given to the Contractor. lmponant
communications shall be confirmed in writing.Other communications shall be similarly
confirmed on written re.quest in each case.
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5.16 " Documents and Samples at the Site.

The Des~YBuilder shall maintain at the Site for the Company one record copy of the
drawings, specifications, addenda, Change Order and other Modifications, in good order and
marked currently to record changes and selections made during construction, and in addition
approved Shop Drawings, Product Data, Samples and similar required submittals. The
Design/Bnild~ shall also prepare one reproducible set of as-built drawings. These shall be
provided to the Company within a reasonable time after Final Completion of the Work.

5.17 Contingency.

ch Contingency shall be increased by amounts not
expended on other line items in the schedule of values other than Fee and Overhead, and shall be
decreased by additional amounts required to b~ expended on other line items in the schedule of
values other than Fee and Overhead. The Contingency is for the sole use of the Design/Builder
for items within the Scope of Work of the Design/Builder, and is not for use by the Company for
items that are a Change Order to the Design/Builder. After Final Completion of the Quantico
Project, any unused "Contingency" under the Quantico Design/Build Agreement shall be
available for use as Contingency by Design/Builder under this Agreement, subjec~ to the First
Mortgage Loan Documents. After Final Comp]e~ien of the Work, any unused Contingency
under this Agreement shall be available /’or the Quantico Design/Builder as "Contingency",
under the Quantico Design/Build Agreement and if not needed by the Quantico Deaign/Builder,
to the extent ~unds remain in the Contingency as of the date of Final Completion of the entire
Project, which shall be pe3d as set forth in this
Agreement, subject to the First Morlgsge Loan Documents. Notwithstanding the foregoing (1)
reduction in the line item amounts for Landscape, Amenity and Community Buildings in excess
o  of the value thereof shall require the approval of the Company; and (2)
increase in the line ilem amount for General Conditions in excess  of’the
value thereof shall require the approval of the Company, in each case such approval not to be
unreasonably withheld.

ARTICLE 6
CHANGES 1N THE WORK; CLAIMS

6.1 Changes.

Changes in the Work shall be performed under applicable provisions of the Contract
Documents, and the Design/Builder shall proceed promptly, unless otherwise provided in the
Change Order or Change Directive. If unit prices are stated in the Contract Documents or
subsequently agreed upon, and if quantities originally contemplated are so changed in a proposed
Change Order or Change Directive that application of such unit prices to quantities of Work
proposed will cause substantial inequity to the Company or the Design/Builder, the applicable
unil prices shall be equitably adjusted
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6.2 Change Directives.

The following procedures shall apply with respect to Change Directives:

6.2.1 Any Change Directive with an apparent value in excess o 0 must be
approved by both the Managing Member and the United States Member. The United States
Member shall respond to any Change Directive with s Days of receiving the
request for a Change Directive. Upon receipt era Change Directive signed by the Company, the
Design/Builder shall promptly proceed with the change in the Work involved and advise the
Company of the Design/BnJ]der’s agreement or disagreement with the method, if any, provided
in the Change Directive fo~ determining the Froposed adjuslmenl i r the Schedule. ]f
the Design/Builder receives a written communication signed by the Company which the
Design/Builder believes is a Change Directive but is not so identified, it shal! not proceed with
the change in lhe Work until it receives from the Company a written confirmation that such
communication is in fact a Change Directive.

6.2.2 A Change Directive signed by the Design/Builder indicates, the agreement of the
Design/Builder with the centares thereof, and shall convert the Change Directive to a Change
Order.

6.2.3 ]f the Design/Builder does not respond promptly or disagrees wig the method for
adjustment in th  Schedule, the method and adjustment shall be determined as provided
in Section 6.5 below, as applicable. In such case, the Design/Builder shall keep and present, in
s~ch form as the Company may request, an itemized accounting, together with appropriate
supporting data.

6.2.4 Pending final delermination ofcost to the Company, amounts not in dispute shall
be included in Applications for Payment

When both additions and credits covering related Work or
substitutions are involved in a change, the allowance for Overhead and Fee shall be figured on
the basis of net increase, if any, with respect to that change~

6.2.5 If the Company and the Design/Builder do not agree with the adjustment in the
Schedul such disagreement shall be submitted for dispute resolution in accordance
with the provisions of this Agreement.

6.3 Change Proposals.

If the Company requests the Design/Builder to submit a Change Proposal and thereafter
the Company deers not to proceed with the Change Order contemplated therein, a Change Order
shall be issued to reimburse the Design/Builder for any costs incurred by the Design/Builder on
account of such Change Proposal, but only to the extenl the Change Order contemplated by such
Change Proposal involves a material change to the scope of the Work. To the extent the
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preparation of such Change Proposal impacts the Schedule (e.g., other Work is suspended
pending a decision on such Change Proposal or the Design Work is delayed due to the
preparation of the Change Proposal), an equitable adjustment in the Schedule shall be made.

6.4 . Claims.

In addition to submit~ng Change Proposals in response to the request of the Company,
the Design/Builder may submit one or more claims in the form of Change Proposals for any
requested adjustment in th Schedule permitted pursuant to the provisions of this
Agreement. In such cases, the Design/Builder shall give the Company written notice within

after it becomes aware Of the event giving rise to the Change Proposal.
The Company shall have  after receipt of the Design/Builder’s notice to
ei:her confirm or re~te the basis for the Change Proposal. If either the Design/Budder or the
Company becomes aware of an act or omission of the other which would give rise to a breach of
conlract action, such party shall notify the other within a reasonable time after becoming aware
of such act or omission. Failure to give any notice required by this Article 6 shall be deemed a
waiver of the right of the claiming party to recover, but only to the extent the delay in giving
notice prejudices the rights of the non-claiming party.

6.5 Payment on account of Change Orders and/or Excusable Delays.

6.5.].2 ]

6.5J.3 ]   

6.5.2 Design Work. For Change Orders including additional Design Work,
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6.5.2.1 th

.

6.5.3 Decreased Scope. With respect to Change Orders which decrease the Scope of
Work described on Exh~it A t

6,6 Changes on Account of Delay in Commencement of Work.

6.7 Changes on Account of Escalati6n in Costs.

g
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6.8 Time Extensions on Account of Change Orders.

The Design/Builder shall be entitled to a time extension in connection with any Change
Order to the extent its time of performance is extended due to such Change Order.

ART]CLE 7
TRANSFER OF CARE, CUSTODY AND CONTROL

7.1 Car% Custody and Control by Design/Builder During Construction.

Design/Builder shall be responsible for care, custody and control of a Phase or portion
thereof, including responsibility for compliance with applicable safety and environmental laws,
rules, regulations and orders only during the period from (i) issuance of a notice to proceed and
release of possession of such Phase or portion thereof by Company to Design/Builder for
construction until (it) Substantial Completion or other transfer of care, custody and control of
such Phase or portion thereof back to Company in accordance with Section 7.2 below.

7.2 Substantial Complelion; Partial Occupancy or Use.

At Substantial Completion of each building, the care, custody and control thereof shall
pass to the Company. In any event, the care, custody, and control of the Project or portion
thereof shall pass to the Company no later than the time when the Company takes physical
possession thereof. From and after the date of the transfer of the care, custody, and control of the
Project or portion thereof, the Company shall assume all risks of physical loss or damage thereto
and shall, and does hereby, release the Design/Builder from and the Company will and shall
cause its insurers Io waive rights of subrogation against the Design/Builder and its suppliers and
Subconlractors for loss or damage to the Project which may thereafter occur. In the even1 that
loss or damage to the Project or portion thereof occurring after Substantial Completion is due Io
the negligence of the Design/Builder or defective Work performed by the Design/Builder, the
Design/Builder shall be responsible for any insurance deductibles paid by the Company on
account of such negligence or defective Work.
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ARTICLE 8
TEAM SUBCONTRACTORS AND SUBCONTRACTORS

8.1 Team Subcontractors.

The Design/Builder shall enter into a Team Subcontract with the Architect pursuant to
which the Design/Builder shall delegate the design responsibilities contained in this Agreement
to the Architect. Similarly, the Design/Builder shall enter into a Te~un Subcontract with the
Contractor pursuant to which the Design/Builder shall delegate the construction responsibilities
contained in this Agreement to the Contractor. The Team Subcontracts shall requ.ire each Team
Subcontractor, to the extent of the Work to be performed by such Team Subcontractor, to assume
towards the Design/Builder all the obligations and responsibilities which the Design/Builder by
the Contract Documents assumes towards the Company. All Team Subcontracts shall
incorporate the terms of this Agreement and the Contract Documents to the extent applicable to
the Work to be performed by the Team Subcontractor. Each Team Subcontract shall expressly
preserve and protect the rights of the Company under the Contract Documents with respect to the
Work to be performed by the Team Subcontractor so that the subcontracting thereof will not
prejudice s~ch rights, and shall include a provision granting to the Company 1he fight to succeed
to the interest of, or otherwise accept an assignment of, such Team Subconuact, but only in the
event of a termination of this Agreement by the Company duo to the existence of a
Design/Builder Event of DefauR. Any such assignment shall be subject to the prior rights of the
surety, if any, obligated under bond relating to the Agreement.

8.2 Subcontracts.

8.2.1 Incorporation of Contract Documents. The Team Subcontractors shall enter
into Subcontracts wi~h various Subcontractors for po~lions of the Work delegated pursuant to the
Team Subcontracts. The Subcontracts shall require each Subcontractor, to the extent of the
Work to be performed by such Subcontractor, to assume towards the Team Subcontractor all the
obligations and responsibilities which the Team Subcontractor by the Team SubconU’acts
assumes towards the Design/Builder. All Subcontracts shall incorporate the terms of the
relevant Team S~bccmtract, this Agreement and the Contract Documents to the ~xtent applicable
to the Work to be performed by the Subcontractor.

~ 8,2,2 Assignment of Subcontracts. Each Subcontract shall expr~sly preserve and
protect the rights of the Compan~y under the Co~ra~ Do~men~ w~th re~t to the Work to be
perfo~ by the Subcontractor ~ that ~e sub~ntracting thereof will not ~udice such
and ~all include provisions (a) ~anting m t~ D~uild~ the fi~ to ~cce~ to ~e imere~
of, or othe~ise accept an assistant o£ ~ch S~bconl~ch but only in ~� ev~t of a
~e~inalion of the Team Sub~n~a~ by the Design/Build~ (or its assi~) due to the
existen~ of a defaull by the Team Sub~ntra~or; and (b) ~ting 1o the Comply the fi~t
~c~ed Io the interesl o£ or oth~ise a~epl an asfi~ of, such Sub~ntm~, but only in
ev~t of a l¢~inalion of this A~t by the Company due Io the exi~ce of a
Defib~Build~ Ev~l of Defaull and a ~h~ l~inalion of the Tenm Sub~ntract by the
Company. Any such assistant shall be ~bject ~o ~he prior rights of ~e surety, if any,
obligaled und~ bond relaling Io the T~m Subconl~.
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8.3 Self-Performed Work. The Contractor may perform portions of the Construction Work
with its own personnel or pursuant to Subcontracts with affiliates of the Contractor ("Self-
Performed Wo~k"). With respect to such Self-Performed Work, the Contractor shall be deerned
to be a Subcontractor for purposes of calculating amounts payable under Change Orders. The
terms and conditions under which the Contractor or its affiliates perform Seif-Perfurmed Work
shall be competitive and at market rates. 

8.4 Subcontractor Bids. The Design/Builder shall use commercially reasonable efforts to
obtain a minimum of three bids from qualified subcontractors for each trade that will provide
labor and materials for the Project having a valu 00. The Design/Builder
will then select the subcontractor that represents the best value for the Project. 

.

ARTICLE 9
INSURANCE AND BONDS; INDEMNIFICATION

9.1 Insurance to be Provided by the Design/Builder.

The Design/Builder shall provide the insurance required of it by the provisions of Exhibit
L hereto, the cost ofwhich shall be paid by the Design/Builder as a Cost of the Work.

9.2 Insurance to be Provided by the Company.

The Company shall provide the insurance required of it by the provisions of Exhibit L,

9.3 Payment and Performance Bonds.

The Contractor shall furnish and deliver to the Company and the Design/Builder the
Payment and Performance Bonds prior to, and as a condition precedent to, commencement of the
Construction Work on the Site. The Payment and Performance Bonds shall be furnished on
behalf of the Contractor, shall name the Design/Builder, the Company, and the Trustee as co-
obligees, d
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). Prior tO the commencement of" the Work o~ ~y A]t~t~ a
~at issu~ ~e Pa~t Bond ~d P~o~ce Bond ~] approve the ~cludon of
Air.ate in ~e ~v~a~� provided ~y the Pa~ent Bond and P~o~ Bond. ~e Pa~t
~d P~o~a~ce Bo~ds shall be in the fo~s set fo~ as ~xh~ H-I h~eto, ~d shall ~
by a Sur~. ~e Desi~Id~ shall ze~ui~ ~ Con~actor ~o WovJde addit~o~ pa~l ~d
p~o~anc¢ bonds, dth~ l~ou~ Subcon~actor pa~t and p~o~ bonds ~ ~n~or
~mished pa~ ~d p~o~ce bonds, ~ that th~ combin~ va]u~ of ~e Sub~ntm~or ~d
Con~a~or ~ and p~o~ce ~n~ exceeds the ~tlr¢ Co~ of ~e W~’in the
Constmc6on A~e~t, as and wh~ pro~d~ in ~e Conslm~ion A~e¢m~t. All pa~t
and ~o~ance b~ds ~d~ pu~ant to this Section (includin~ wi~om limitation,
~bcon~actor pa~t and p=fo~ance bonds) shall name the D~i~Build~ ~e C~p~y
and the Trustee as co-obliges and shall be in the fo~s set fo~ ~ Ex~bit N-i h~to
re~ to ~nwactor-~mi~ed pa~ and p~o~anc¢ bonds) or Exhibi~ N-2 (wi~ res~ct
Subcon~actor-~mish~ pa~t and p~o~anc~ ~nds). All pa~rnt ~d p~o~bonds
issu~ w~th resp~ Io the ~n~or shall ~ provid~ by a S~ty. All o~ pa~t ~d
peKo~an~ bonds shall be ~vid¢d by s~eties that appe~ on the approv~ li~ of sureties
issued by the Unh¢d Sial= D~anmem of Tr~. ~e provisions of this Secdon 9.3 may not
be modiSed or amend~ ~thoul the p~or ~Hen ~ns~t of the Credit Provide.

9.4 Indemnification.

9.4.1 Indemnification by Design/Builder. 

9.4.2 Indemnification by Company. 
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9.4.3 The Company’s Proper1F. As provided by Article 7 hereof, as between the
Design/Builder and the Company, the Company assumes responsibility and risk for all loss of or
damage to property owned by or in the custody of the Company, however such loss or damage
shall occur, and agrees to maintain appropriate property damage insurance fully coveting said
properly from such risk naming the Design/Builder as additional insured and does hereby and
shall cause its insurers to waive rights of subrogation against the Design/Builder and its suppliers
and Subcontractors under any insurance which the Company may carry.

Company Agreement.

The Company, on its own behalf and on behalf of the Company’s officers, directors,
agents and affiliates, agrees that no contract claim shall be made against the Contractor or the
Architect for obligations of the Design/Builder unless the Company is expressly authorized to do
so pursuant to the provisions of this Agreement, including, but not limited to, a claim alleging
that the Design/Builder’s corporate status should be ignored in favor of claims against the
Contractor and/or the Architect.

ARTICLE 10
PROTECTION OF PERSONS AND PROPERTY

10.1 Safety Precautions and Programs.

10.1.1 Sile Safety. The Design/Builder shall be responsible for initiating, mainlaining
and providing supervision of safety precautions and programs in connection with the Work, and
shall also comply with any and all insurance carrier-mandated safety requirements and programs.

10.12. Notices. In connection with the performance of the Work, the Design/Builder
shall give notices and comply with Applicable Laws bearing on the safety of persons and
properly and thdr protection from damage, injury or loss.

~0.2 Safety of Persons and Property.
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10.2.1 Reasonable Precautions. The Design/Builder shall take reasonable precautions
for the safety of, and shall provide reasonable l~otection to Prevent damage, injury or loss to:

10.2.1.1 employees on the Work and oth~r persons who may be affected

10.2.1.2 the Work and materials and equipmrnt to be incorporated therein,
whether in storage on or offthe Site under care, cu~ody or ten,el of the Design/B~ilder, and

] 0.2.1.3 other property at the Site or adjacent thereto, such as trees, shrubs,
lawns, walks, pavements, roadways, structures and utilities not designated for removal,
relocation or r,~’placemen! in the course of the Construction Work.

10.2.2 Safeguards. The Design/Build~ shall ~rect and maintain, as required by existing
conditions and performance of the Work, reasonable safeguards for safety and protection,
including posting danger signs and other warnings against hazards, promulgating safety
regulations and notifying Company and users of adjacent sites and utilities, and shall comply
fully with the requirements ofthe Occupational Safety and Health Administration ("OSHA").

10.23 Use of Explosives. When use or storage of explosives or other hazardous
materials or equipmant or unusual methods are necessary for execution of the Construction
Work, the Design/Builder shall exercise ulmost care and can’y on such activities under
supervision of Properly qualified personnel.

]0.2.4 Remedy of Damage. The Design/Builder shall promptly remedy damage and
loss (other than damage or loss under prope~ly insurance required by ~ to be carried by
the Company or the Company’s Separate Contractors) to prope~y referred to in Section ] 0.2.1.2
and I0.2.1.3 caused in whole or in part by the Design/Builder or anyone directly employed by or
in control of Deslgr~Builder and for whose acts Design/Builder may be liable and for which "the
Design/Builder is r~-sponsible under Sections 10.2.1.2 and 10.2.1.3, e~cept damage or loss
attributable to acts or omissions of the Company, Separate Conlractors or anyone directly or
indirectly employed by either of them, or by anyone for whose acts either of them may be liable,
and not attributable ~o the fault or negligence of the Design]Builder. The fomgning obllgalions
of the Design/Builder are in addition to the Design/Builder’s obligations und~ S~tion 9.4;
provided, however, that the Design/Builder’s obligations hereunder shall include only those costs
necessary to repah" Proper~y damaged or lost (except to lhe extent professional liability insurance
proceeds are available therefor pursuant to the provisions.of section 9



The Design/Builder shall take any a~d all precautions that may be reasonably necessary
lo r~d~ a~l potions of the Work, ~ Sil¢ and any adjacmt ~eas affected by the W~k
~] ~m~ ~esp~s, ~o de~esse the likdihood of acdd~ts, ~d ~o avoid v~d~i~ a~d o~her
comin8~cies which ~e liable lo del~y th~ Work or ~v~
D~i~uild~ ~all ~mi~ ~d in.all all n~ess~ fa~liti~ ~o p~de safe me~s of ~cess
all ~inm whey Work is bring p~o~. ~ D~i~uild~ sh~l
m~s~s as may b~ rrasonably nccrssa~ ~o secure ~ Proj~t al all hour, incl~ng ev~in~
holida~ and non-wink h~rs. Such ~ecautions may include provision ofse~d~ ~ds.

Damage to Properly at the Site.

The Design/Builder shall be responsible for any and all damage to proper~y at the Site
except to the extent caused by the acts or omissions ofthe Company or its Separate Contractors,
representatives, employees or agents and not covered by insurance. The costs and expenses
incurred by the Design/Builder pursuant to its obligations under this Article shall be paid by the
Design/Buildea" as Cosl ofthe Work to the extent that such costs and expenses are in excess of or
are not covered by required insurance, and to the extent of any deduct~les, unless caused by
Force Majeure, in which case the provisions of Article 6 shall govern.

10.5 Damage to Property of Others.

The Design/Builder shall avoid damage, as a result of the Design/Builder’s operations, to
existing sidewalks, curbs, sweets, alleys, pavements, utilities, adjacent property, the work of
Separate Contractors and the property of the Company. The Design/Builder shall repair any
such damage caused by the operations of the Design/Builder and shall bear the expense relating
thereto as Cost of the Work to the extent that such costs and expenses are in excess of or are not
covered by required insurance, and to the extent of any deduct~le.

10.6 Failure of Design/Builder to Repair Damage.

If the Desig~rBuilder fails to commence the repair of damage to property as sel forth in
this Article, and diligently pursue such repair, then the Company ) Days prior
written notice to the Design/Builder (provided the Design/Builder has not commenced such
repair during suc ay period), may elect to repair such damages with its own forces
and to deduct from payments due or to become due to the Design/Builder amounts paid or
incurred by the Company in correcting such damage.

10.7 Emergencies.

If an emergency affecting the safely of persons or property, the DesigrdBuilder shall act,
at the Design/Builder’s discretion, to prevent threatened damage, injury or loss. The United
States Member shall have the authority to immediately suspend work when life threatening
safety violations or practices are observed or found. Additional costs or extensions of time
claimed by the Design/Builder on account of an emergency not caused by the fault or neglect of
the Design/Builder shall be determined as provided in Section 6.2 hereof.
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ARTICLE 1 ~
DISPUTES

11.1 Disputes between Company and Design/Builder.

In the event of any dispute arising between the Company find the besign/Builde~
regarding any part of the Agreement or the Contract Documents, or the Parties’ obligations or
performance thereunder, either Party may institute the dispute resolution procedures set forth
herein. The Pardes shall continue performance of their respective obligations hereunder
notwithstanding the existence of a dispute.

11.2 Dispnte Resolution Procedures.

11.2.1 Initial Meeting to Resolve Disputes. Either Party may from time Io time ca]la
special meeting for the resoluiion of disputes that would have a material impact on the cost or
progress of the Project. Such meeting shall be held at the Design/Builder’s offices with

 Days of written request therefor, which request shall specify in reasonable detail the
nature of the dispute, The meeting shall be atlended by the Company’s Authorized
Representative, the Design/Builder’s Authorized Representati h

11.22 Mediation.

I 1.2.2.1 ]f the dispule has not been resolved within s Days after
the special meeting has been held, a mediator, mulually acceptable Io the Parties and experienced
in design and construction matters shall be appointed. The cost of the mediator shall be shared
by the Parties. The mediator shall be given whiten statements of the Parties and may review the
Site and any relevant documents. The mediator shall call a meeting of the Parties withi
Business Days after his/her appointment, which meeling shall be attended by the Company’s
Authorized Representative, the Design/Builder’s Authorized Represr.ntative and any oth~l" p~son
who may be affecled in any material respect by the resolution ofsuch dispute. Such Authorized
Representalives shall have amhority to setl]e the disput

. During such Business Day period,
mediator may meet with the Parties separately.

] 1.2.2.2 No minutes shah be kept with respect to any mediation proceedings,
and the comments and/or findings of the mediator, together with any written statements
prepared, shall be non-binding, confidential and without prejudice to the rights and remedies of
any Party. The entire mediation process shall be completed withi ) B~siness Days of
the date upon which the initial special meeting is held, unless the Parties agree otherwise in
writing. If Ihe dispule is settled through lhe mediation process, lhe decision will be implemented
by wrhlen agreement signed by the Parties.
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11.2.3 Arbitration.

11.2.3.1 Any controversy or dispute not resolved through non-binding
mediation shall be settled by binding arbitration. Either Party may initiate arbitration by giving
written notice to the other Party afler exhausting the mediation procedures set forth herein. The
notice shall state the nature of the claim or dispute, the amount involved, if any, and the remedy
sought. The Company or the Deslgn/Bui]der shall be entitled to (a) consolidate any arbitration
involving Design/Builder with related arbitrations involving other parties; or Co) join any other
parties to such arbitration.

! !.2.3.2 The dispute shall be submitted to an independent arbitrator mutually
seleeted by the Parties. If the dispute has a value in excess )
then at the election of either Party, there shall be a panel of three arbitrators. If the Parties do
not mutually agree on an arbitrator or arbitrators who is/are willing and able to serve, the Parties
shall then utilize the American Arbitration Association (or another entity acceptable to the
P~ies) to provide the required independent arbitrator(s). The decision of the appointed
independent arbitrator(s) shall be final and binding on the Parties. In rendering a decision, the
arbitrator(s) shall comply with the Construction lndustry Arbitration Rules of the American
Arbitration Association in-efJ’~t as of the Effective Da’~e. The arbitrator(s) shall have no direc~
or indirect social, political or business relationship of any sort with any of the Parties, their
respective legal counsel, or any other person or entity materially involved in the Project.

ARTICLE 12
EVENTS OF DEFAULT AND REMEDIES; TERMINATION

12.1 Design/Builder Events of Default.

The following shall be considered "’Design/Builder Events of Default":

12.1.1 if the Design/Builder persistently fails or neglects to carry out the Work in
accordance ~dth the provisions of the Contracl Documents, and fails, afte
Days written notice from the Company, to commence a cure to correct such failure or neglecl
and thereafter diligently pursue such cure to completion;

12.3.2 if the Design/Builder materially breaches this Agreement and fails, aft
Days written notice from the Company, to commence a cure to correct such breach and

thereafter diligently pursues such cure to completion (such breach to include, but not be limited
to, failure to make payment to Team Subcontractors for materials or labor in accordance with the
res~ctive agreemenls between the Design/Builder and the Team Subcontractors or persistent
disregard of Applicable Laws);

12.1.3 if a custodian, trustee or receiver is appointed for the Design/Builder, or if the
Design/Builder becomes insolvent or bankrupt, is generally not paying its debts as they become
due or makes an assignment for the benefit of creditors, or the Design/Builder causes or suffers
an order for relief to be entered with respect to it under applicable Federal bankruptcy law or
applies for or consents to the appointment of a custodian, trustee or receiver for the
Design/Builder, or bankruptcy, reorganization, arrangemenl or insolvency proceedings, or other
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proceedings for relief under any bankruptcy or similar law or laws for the relief of debtors, are
instituted by or against the Design/Builder, and in any of the foregoing cases such action is not
discharged or terminated withi ) Days of its inslimtion.

12.2 Remedies of the Company upon a Design/Builder Event of Default.

J 2.2.1 Termination of Agreement. Upon the occurrence of a Design/Builder EverR of
Default, the Company shall have the fight to terminate lifts Agreement upon an additional 

 Days written notice to the Design/Builder, provided that the Design/Builder has not
commenced a cure within such  period and thereafter continues to
diligently cure until complelion. Without prejudice to any other rights or remedies of the
Company, the Company, subject to any prior rights of the Surety, may:

12.2.1.1 lake possession of the She and of all materials, equipment, tools and
construction equipment thereon owned by the Design/Builder;

accept assignment of the Team Subcontracts and/or Subcontracts; and

12.2.1.3 finish the Work by whatever reasonable method the Company may
deem expedient.

When the Company terminates this Agreement as aforesaid, the Design/Builde~ shall not
be entitled Io receive further payment until the Work is finished

12.3 Company Events of Default.

The following shall be considered "Company Events of Default":

12.3.1 if the Work is stopped for a period 90) Days through no act or fault of
the Desigr~uilder for any of the following reasons:

12.3.1.1 issuance of an order of a court or other public authority having
jurisdiction;

J2.3.1.2 an act of government, such as a declaration of national emergency,
making material unavailable;

12.3.2 if the Work is stopped for a period o ) Days though no act or fault of
the Design/Builder because the Company has not made payment of undisputed amounts set forth
in an Application for Payment within the lime stated in the Contract Documents; or

12.3.3 ifthe Work is stopped for a period of  Days pursuant to the provisions
of Section 3.3.5 because the Company has not provided the financial information requh’ed by
Section 3.1.5; or
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12.3.4 if a c.~stodian, trustee or receiver is appointed for the Company, or if the
Company becomes insolvent or bankaupt, is generally nol paying its debts as they become due or
makes an assignment fo~ the benefit of creditors, or the Company causes or s~ffers an order for
relief to be ~nlered with respect to it under applicable Federal bankn~tcy law or applies for or
consents to the appointment of a custodian, trustee or receiver for the Company, or bankruptcy,
reorganization, arrangement or insolvency proceedings, or other proceedings for relief under any
bankruplcy or simiha" law or laws for the relief of debtors, are instituted by or against the
Company, and in any of the foregoing cases such action is not discharged or terminated within
sixty (60) Days of its institution.

12.4 Remedies of the Design/Builder upon a Company Event of Default.

If an Company Event of Defaull exists and is continuing, the Design/Builder may, upon
Days additiona] written notice to the Company, terminate the Agreement and

recover from the Company payment for Work performed and for proven loss with respect 1o
materials, equipment tools, construction equipment, and services rendered, inchading reasonable
overhead and profit.

12.5 Representations and Remedies.

Except as othe~’wise provided in this Agreement, no remedy under the terms of this
Agreement ~s intended to be exc3usive of any other remedy, but each and every such remedy
shall be cumulative and shall be in addition to any other remedies, existing now or hereafter, at
law, in equity or by statute. No delay or omission to exercise any right or power accruing shall
impair any such right or power nor shal! it be construed to be a waiver of any Event of Default or
acquiescence therein, and every such right and power may be exercised from time to time as
often as may be deen~ed expedient.

12.6 Termination or Suspension for Convenience

12.6.1 Termination for Convenience. The Company may lerminate this Agreement, or
any portion of Work to be performed hereunder at any time by a notice in writing from the
Company to the Design/Builder only if the United States Member terminates the Managing
Member for defauh under the provisions of the Operating Agreemenl. In such case, the
Company shall pay Io the Deslgn/Builder all funds dne the DesigrdBuilder for Work performed
up to the dine of termination, plus all demobilization and close-out costs, including, bul not
limited to, any amounts payable to Team Subcontractors and Su’0contractors for early
termination, plus reasonable overhead and profit on Work performed. All funds due hereunder,
including unpaid Relainage, shall be released wit 0) Days of termination of this
Agreement for convenience.

12.6.2 Suspension for Convenience. The Company may, without cause., order the
Design/Builder in writing to suspend, delay or interrupt the Work in whole or in part for such
period of time as the Company may determine. An adjustment shall be made for increases in the
cost of performance of the Work, including Fee on the increased cost of performance, caused by
the suspension, delay or interruption, in accordance with the Change Order provisions of this
Agreement. ]qo adjustment shall be made to the extent (l) the performance is, was or would
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have been so suspended, delayed or interrupted by anothe~ cause for which the Defign/Builder is
re~pons~le 

 Adju~ments made in the cost of performance may
have a mutually agreed fixed or percentage Fee, Any claim for constructive suspension shall be
made in accordan~ with the pro~dure~ set forth in Article 6.

ARTICLE 13
MISCELLANEOUS PROVISIONS

13.1 Governing Law.

This Agr~=menl shall be governed by the laws of the State of California, excluding
provisions thereof which Tefer to the laws of another jurisdiction.

13.2 Successors and Assigns.

This Contract and the Contacl Documents shall be binding upon and shall inure to the
benefit of the Company and lhe Design/Builder and their respective successors and assigns.
Except as provided in the First Mortgage Loan Documents and Second Mortgage Loan
Documents, neither Party shall assign this Agreement as a whole w~thout the prior written
consent of the other Party. If either Pa~y attempts to make such an assignment without such
consent, that Party shall nevertheless remain legally responsible for all of its obligations under
this Agreement and the Contract Documents.

13.3 Written Notice.

Wfitlen nolic.e shah be deemed Io have been duly se~,ed on the date of delivery if
delivexed in person, on the day after deposit if delivery by overnight courier, or two (2) Business
Days after deposi! if delivery by placing in the Uniled States mail, first class and certified, re~um
receip~ requested with posiage prepaid.All notices shall be addressed to the appropriate
Authorized Representative as ’follows:

Ifm the Company:

and

and
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13.4 Commencement of Statutory Limilation Period and Statute of Repose Period.
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13A.1 Before Substantial Completion. As to acts or failures to act occurring prior to
the relevant date of Substantial Completion, any applicable statute of limitations shall commence
to run and any alleged cause of action shall be deemed to have accrued in any and all events not
later than such date of Substantial Completion.

13.4.2 Between Substantial Completion and Final Completion, As to acts or failures
to act occurring between the relevant date of Substantial Completion and prior to Final
Completion, any applicable statute of limitations shall commence to run and any alleged cause of
action shall be deemed to have accrued in any and all events not later than the date of Final
Completion.

13.4.3 After Hnal Completion. As to acts or failures 1o act occurring after the date of
Final Complelion, any applicable statute of limitations shall commence to run and any alleged
cause of action shall be deemed to have accrued in any and all events not later than the date of
any act or failure to act by the Design/Builder pursuant to any applicable w .m’ranty, the date of
any correction of Work or failure to correcl Work by the Contractor, or the date of actual
commission of any olh~r act or failure to pmaeorrn any duty or obligalion by the Design/Builder
or the Company, whichever occurs last.

13.4.4 Statule of Repose. The time period for the applicable Statute of Repose shall
commence to run at Substantial Completion of the Work.

13.5 Modifications.

No Modifications or Change Orders shall be valid unless in willing and signed by the
Company and the Design/~uild~ or thdr respective permitted successors and assigns. The
Deslgn/~uilder and the Company agree to make Modifications to this Agreement ifrequested by
the Company’s lender(s), the Credit Provider and the Trustee provided such Modifications do not
adversely affect ’,he ensts and/o~ risks and/or time of performance of the Work.

13.6 Interpretation.

13.6.1 Any and all headings of this Agreement are for convenience of reference only and
do not modify, define or limit the provisions lhereof. Words of any gender shall be deemed and
construed to include correlative words of the other gender. Words importing the singular
number shall include 1he plural number and vice versa, unless the context shall otherwise be
deemed to include all supplements and/or amendments to any such ~xhlbits or documents
entered into in accordance with the lerms hereof and thereof. All references tu any person or
entity shall be decrned to include any person or entity succeeding to the fights, duties and
obligations of such person or entity in accordance with the terms of this Agreement. Where
reference is made in this Agreement to another Contract Document, the reference refers to that
provision as amended or supplememed by the other provisions of the Contract Documents.

13.6.2 The provisions of this Agreement which by their nature are intended to survive
the termination, cane:el]alton, completion or expiration of the Agreement, including, but not
limited to, any express ]imitations of or releases from liability, shall continue as va|id and
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enforceable obligations of the Parties notwithstanding any such termination, cancellation,
completion or expiration.

13.7 Severability.

If any provision of this Agreement is held to be inoperative or unenforceable as applied
in any particular case because it conflicts with any other provision hereof or any constitution,
statute, ordinance, rule of law or public policy, or for any other reason, such holding shall not
have the effect of rendering the provision in question inoperative or unenforceable in any other
case, or of rendering any other provision herein contained inoperative or unenforceable to any
extent whatever. The invalidity of any one or more phrases, sentences, clauses or sections
contained in this Agreement shall not affect the remaining portions of this Agreement or any part
hereof, and they shall otherwise remain in full force and effect. In the event that any portion or
all of this Agreement is held to be void or unenforceable, the Parties agree to negotiate in good
faith to amend the commercial and other forms ofthis Agreement in order to effect the intent of
the Parties as set forth in this Agreement.

13.8 Whole Agreement.

This Agreement, the Exhibits hereto and the Contract Documents shall constitute the
entire agreement between the Parties, and no inducements, considerations, promises or other
references shall be implied in this Agreement that are not expressly addressed herein, except as
this Agreement is subject to Design/Builder’s Consent and Assignment Agreement.

3.9 Accounting Records.

The Company and the Company’s accoumants shall be afforded access to the
Design/Builder’s records, books, correspondence, instructions, drawings, receipts, Team
Subcontracts, Subcontracts, vouchers, memoranda and other data relating to this Agt~:ernent,
except financial information relating to those of the Design/Builder’s costs covered by the
Overhead, Fee, allowances, fixed rates, or of costs which are expressed in terms of percentages
of other corn, and lump sum subcontracts and/or change orders, and the Design/Builder shall
preserve these for a period of years after final payment, or for such longer period as
may be required by law.

13.10 Limitation of Liability.

13.10.1 Notwithstanding anything in this Agreement to the contrary, in no event shall
either the Company or the Des~gn/Bui|der, their respective member, partners, employees,
officers, agents or subcontractors, be liable for consequential, incidental, special or indirect
damages, except to the extent of insurance proceeds available therefor.

13.11 Audit and Records

13.11.1 General. As used in this Section 13.1 l, "records" includes books, documents,
accounting procedures and praclices, and other data, regardless of type and regardless of whether
such items are in written form, in the form of computer data, or in any other form.
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13.11.2 Examination of Costs. The Design/Builder shall maintain, and the
Company, the Managing Member and the United States Member shall have the right to e~amine
and audit, all records and other evidence sufficient to reflect properly all costs claimed to have
been incurred or aniiclpated to be incurred directly or indirectly in performance of this
Agreement.

13.11.3 Cost or Pricing Data. If the Design/Builder has been required to submit cost
or pricing data in connection with any pricing action relating to this Agreement, the Company,
the Managing Member and the United Stales Member, in order to evaluate the accuracy,
completeness, and c~rr~ncy of the cost or pricing data, shall have the right to examine and audit
all of DesigrdBuilde~s records, including computations and projections, related to:.

3.11.3.1 The proposal for the Change Order, Change Directive or Modification;

13.11.3.2 The discussions conducted regarding the proposal(s), including those
related to negotiating;

13.11.3.3 Pricing ofthe Change Order, Change Directive, or Modification; or

13.11.3.4 Performance Of the Change Order, Change Directive, or Modification.

13.11.4 Access. The Company, the Managing Member and the United States Member
shall have access to and the right to examine any of Design/Builder’s directly pertinent records
involving transactions relaled to this Agreement or a subcontract hereunder. The Design/Builder
shall make available at ils office at reasonable times the information desca’ibed in this gection for
examination, audit, or reproduction, unt  after final paymenl under this Agreement or for
any shorter period specified by the United States Member.

13.11.4.1 If this Agreement is completely or partially terminated, Design/Builder
shall make available the records relating to the Work terminated unti  after any resulting
final termination settlement; and

13.11.4.2 ]n the event of disputes under Article ll of this Agreement or any
litigation between the Company and the Design/Builder, the Design/Builder’s directly pertinent
records involving transactions related Io this Agreement or a subcontract which are not
privileged communications between attorney and clieul or attorney work product shall be made-
available by the Design/Builder until such lime as such disputes or litigation are finally
delermined, including all appeals relating therelo.

13.11.5 No Required Creation of Records. This Section 13.11 may not be construed
lo require Design/Builder or subcontractor to create or maintain any record that Design/Builder
or subcontractor does not maintain in the ordinary course of business or pursuanl to a provision
of law.

IN WITNESS WHEREOF, the Parlies have executed this Agreement as of the date first
above wrillen,

tq134"/420 v17 - Pendieton Design Build Agn~menl

55

G-2~4



COMPANY:

~ LINCOLN ~ FAMILY COMMUNITIES LLC, a
limited liabilily company

[Signature Page Io Pendlelon Design/Build Ag~-mem (Page I of 2)]

[Signalur~; Continue on the I:ollow~ng Page]
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DESIGN/BUILDER:

[Signature Page to PendIeton De~gn/Bui|d Agrccmem (Page 2 of
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LIST OF £XHI~ITS

Exhibit A
Exhibit B
Exhibit C
Exh~it D
Exhibit E
Exhibit F
F_.~ibit (3
Exhibit H
Exhibit ]
Exhibit ~
Exhibit K
Exhibit L
Ex~’bit M
Exhibit
Exhibit N-2
Exhibit O
Exhibit P

Scope of Work
Construction Allowance Items
Lisl of Contra~ Documents
Co of~he Work

 e
Company Governmental Approvals
ProjeCt Phases
Schedule
Si~e I~scdption
Procedur~ for Review of Desig~ Martials
Designation of Authorized Representatives
Insurance Requirements
D~sign Group M~mbers
Form of Con~aclor Payman| Bond and Performance Bond
Form of Sub~,on~actor Bonds

Davis Bacon Compliance
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EXHIBIT C

LIST OF CONTRACT DOCUMENTS

Environmental Basdin~ S~rv~ for Del Mar, Forester Hills, Wire Mountain 3, W’a’e
Mountain 1, South Mesa 1, Santa Margarita, Wir~ Mountain 2, San Luis Ray, Serra
Mesa, O’Neill Heights, O’Neill Heights East, South Mesa 2,

g July 2002

General Decision Numbs" CA020001
Davis-Bacon Wage D~terminalion

January l7,2003

G~eral DecisSon Number CA02002g
Da’vis-Bacon Wage Determination

January24,2003

¯ Phase ] Environmrn~ Site Assessment
p

August 28, 2003

¯ Asbes~oaq-lazardous Materials Building Survey
Io Paeilitatc Demolitions

ng

August 14, 2003

Soils Report with boring logs for Wire Mounlain 2
o

July 25, 2003

¯ Soils Report with boring logs for Wire Mountain 1
o

July 31, 2003

¯ SWPPP Storm Water Pollution Prevention Plan Seplember 3, 2003

¯ Conslmclion Plans and Spedfications MCB Camp Pendlelo

I.Site Drawings dated 9 September 2003 for all new/replacement housing.

2. Replaeemenl and Revitali~tion Family Housing Units dated 20 June 2003
 % Project Submittal includes architecture for renovated unils and sties,

eommunlty centers.

3. Replacement Family Housing Units dated 16 May 200  - Site Onl 5
% Submiltal.

4. Replacement Family Housing Units dated 16 May  Site Only
% Submittal.

Replacement Family Housing Units dated 16 June 2003

6.  Architecture On 5% Submittal dated 16 June 2003

Exh.



7. Replacement Family Housing Units dated 16 June 2003
 Architecture Only 3  Submiltal

Exh. C-2
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EXHIBIT D

COST OF THE WORK

Exh. D-1

/



Exh. D-2
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Exh. D-3



Exh. D-4
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Exh. D-5
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F-,XHIB]T E

Exh. E-!
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Exh.

G-2-126



C,.-2-127



EXHIBIT F

COMPANY GOVERNMENT APPROVALS

The following constitute the regulatory approvals for which the Company is responsible.

California Regional Water QualiW Control Board:

Submission of site grading and construction information to the California Regional Water
Quality Control Board as required, to obtain a storm water permit and/or approval of the
Storm Water Pollution and Protection Plan(s) (SWPPP).

Department of the Navy:

Obtain written approval of all plans and specifications from the Navy. Plans and
specifications will be submitted in accordance with Exhibit J of this Agreement.

Utilities:

The Company is to provide all utility easements and services including, but not limited to
water, sewer, telephone, power, gas, phone, data and CATV.

Group Approvals:

Currently there are no known required approvals from citizen groups, associations, etc.;
however, should such approvals be required the Company shall obtain all necessary
approvals from citizen groups, associations, etc.

Although the foregoing are the only approvals the Company and the Design/Builder
believe are required to commence and complete the design and construclion of the
project, additional or different approvals may be required in the fature. To the exlent that
such additional or different approvals are required relating to land use or the right to
construct the development on the sites, such approvals shall be the responsibility of the
Company.

Exh. F-1
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EXHIBIT G

PROJECT PHASES

Exh.
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Exh. (3-2
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EXHIB1T H

SCHEDULE

[Sec Attache, d]

Exh. H-I
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EXHIBIT 1

SITE DESCRIPTION

Exh. l-]
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EXHIBIT I

All that certain real property situated in the County of San Diego and the
County of Mono, State of California, described as follows:

PARCEL AI: O’NEZL HEIGHTS EAST

That certain parcel of land situated in the County of San Diego, State of
California, being a portion of Rancho Santa Margarita Y Las Flores as shown
on Record of Survey Map No. 794 filed ]anuan/17, ~940 in the Office of the
County Recorder of San Diego County and a portion of Rancho Mission Viejo
as shown on a Record of Survey recorded in Book 12, Page 5 of Records of
Survey in the Office of the County Recorder of Orange County, California, All
of which is located within Marine Corps Air Station Camp Pendleton,
described as follows:

COMMENCING at Marine Corps Air Station Camp Pendleton horizontal control
station "Carp" shown as a concrete monument with a 2" brass disk stamped
"USN :1956 Carp EL. 1:14.65’" on Record of Survey Map No. 10858, filed in
the Office of the County Recorder of San Diego County, for the purpose of
this legal description, Control Point "Carp" has a metric grid coordinate value
of N629465.6521 meters, E190033:1.8010 meters; Thence S 82°23’41" E a
distance of 2833.038 meters (Record S 82=17’20" E a distance of 9283.09
feet ) to horizontal control station "Bushy" shown as a concrete monument
with a 3" steel disk stamped "11TH MARINES ]AMIE 1979" on said Record of
Survey Map No. 10858; Thence N 48=22’2:1" W a distance of 3502.784
meters to THE TRUE POINT OF BEGINNING also known as point "A" for this
description;

Thence through a non-tangent curve turning to the right, with an arc length
of 217.615 meters, a radius of 104.423 meters, a chord bearing S ]2°10’:~7"
W, and a chord length of :180.319 meters;

Thence through a non-tangent compound curve turning to the right, with an
arc length of 36.783 meters, a radius of 29.989 meters, a chord bearing of N
74=05’:18" W, and a chord length of 34.520 meters;

Thence N 24%9’28" W a distance of 59.045 meters;

Thence N 09022’26" W a distance of 49.739 meters;

Thence N 06o25’37" W a distance of 109.640 meters;
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Thence through a non-tangent curve turning to the right, with an arc length
of 28.7:[4 meters, a radius of 185.928 meters, a chord bearing of S
73o30’14" E, and a chord length of 28.685 meters;

Thence S 67°2:t’1S" E a distance of 95.798 meters to THE TRUE POINT OF
BEG]NNING, also being Point "A".

PARCEL A2

Commencing at said point "A" as described above; thence N 11°55’30" W
15.034 meters to THE TRUE POINT OF BEGINNING;

Thence N 67°00’58" W a distance of 41.929 meters;

Thence N 59035’54" E a distance of 53.801 meters;

Thence S 09°27’55" E a distance of 31.157 meters;

Thence through a non-tangent curve to the right, with an arc length of
23.566 meters, a radius of 9.754 meters, a chord bearing of S 45°08’00" W,
and a chord length of 18.238 meters to THE TRUE POINT OF BEGINNING.

CONTAINING: Parcels 1 and 2 having a combined area of 2.401 hectares
(5.933 ac.).

PARCEL BI: O’NEIL HEIGHTS

That certain parcel of land situated in the County of San Diego, State of
California, being a portion of Rancho Santa Margarita Y Las Flores as shown
on Record of Survey Map No. 794 filed .lanuary 17, :[940 in the Office of the
County Recorder of San Diego County and a portion of Rancho Mission Viejo
as shown on a Record of Survey recorded in Book 12, Page S of Records of
Survey in the Office of the County Recorder of Orange County, ~lifornia, All
of which is located within Marine Corps Air Station Camp Pendleton,
described as follows:

COMMENCING at Marine Corps Air Station Camp Pendleton horizontal control
station "Carp" shown as a concrete monument with a 2" brass disk stamped
"USN 1956 Carp EL. 114.65’" on Record of Survey Map No. 10858, filed in
the Office of the County Recorder of San Diego County, for the purpose of
this legal description, Control Point "Carp" has a metric grid coordinate value
of N629465.6521 meters, E:190033:t.80:[0 meters; Thence S 82°23’41" E a
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distance of 2833.038 meters (Record S 82°17’20" E a distance of 9283.09
feet ) to horizontal control station "Bushy" shown as a concrete monument
with a 3" steel disk stamped "11TH MARINES .1APIIE 1979" on said Record of
Survey Map No. 10858; Thence N 49022’36" W a distance of 3668.901
meters to THE TRUE POINT OF BEGINNING also known as point "A" for this
description;

Thence through a non,tangent curve turning to the left, with an arc length of
171.3413 meters, a radius of 248.346 meters, a chord bearing of S 75°33’16"
W, and a chord length of :167.962 meters;

Thence S 52°34’1,3" W a distance of 28.375 meters;

Thence through a non-tangent curve turning to the right, with an arc length
of 167.910 meters, a radius of 182.960 meters, a chord bearing of S
78051’43" W, and a chord length of 162.080 meters;

Thence N 24041’26" E a distance of 7.097 meters; Thence N 71030’38" W a
distance of 5.563 meters; Thence N 15009’02" W a distance of 59.079
meters; Thence N 08022’36" W a distance of 94.233 meters; Thence N
03°17’12" W a distance of 75.133 meters; Thence N 80013’05" E a distance
of 66.217 meters; Thence N 87024’20" E a distance of 120.365 meters;
Thence N 74000’52’ E a distance of 58.396 meters; Thence N 85022’03" E a
distance of 82.961 meters; Thence N 80020’00" E a distance of 45.815
meters; Thence N 41047’37’’ E a distance of 36.904 meters; Thence N
21018’52" E a distance of 25.409 meters; Thence N 57007’48" E a distance
of 28.092 meters; Thence N 58022’28" E a distance of 48.927 meters;
Thence S 40052’22" E a distance of 92.080 meters; Thence S 26044’38" W a
distance of 26.187 meters; Thence S 49°12’11" W a distance of 48.825
meters; Thence S 13°02’01" W a distance of 41.559 meters; Thence S
22056’59" W a distance of 71.506 meters; Thence S 53045’48" W a distance
of 24.778 meters; Thence S 49039’40" W a distance of 56.209 meters to
THE TRUE POINT OF BEGINNING also being Point "A".

Parcel B2

Commencing at said Point "A"; Thence S 76031’50’’ W a distance of 75.087
meters to THE TRUE POINT OF BEGINNING;

Thence S 26031’37" E a distance of 78.404 meters; Thence S 20°41’01" E a
distance of 39.868 meters; Thence $ 0:1o27’29’’ W a distance of 33.813
meters; Thence S 44012’08’’ W a distance of 15.186 meters; Thence 5;
20005’37’’ W a distance of 19.323 meters; Thence S 13010’42’’ W a distance
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of 53.786 meters; Thence S 04o11’36" E a distance of 75.469 meters;
Thence S 03038’26" W a distance of 51.811 meters; Thence S 01°20’01" E a
distance of 46.360 meters; Thence S 02°08’27" E a distance of 47.136
meters; Thence S 16022’27" E a distance of 45.734 meters; Thence S
02o27’08" E a distance of 1B.064 meters; Thence S 53°52’15" W a distance
of 11.664 meters; Thence N 89044’44" W a distance of 58.914 meters;
Thence N 78009’23’’ W a distance of 23.992 meters; Thence S 86026’32" W
a distance of 45.214 meters; Thence S 85°19’41" W a distance of 54.897
meters; Thence N 83051’56" W a distance of 15.268 meters; Thence N
36011’45’’ W a distance of 31.445 meters; Thence N 01022’46" E a distance
of 86.274 meters; Thence N 00°41’36" W a distance of 51.823 meters;
Thence N 12017’40" E a distance of 24.540 meters; Thence N 02034’22" E a
distance of 29.197 meters; Thence N 08°21’57" W a distance of 65.516
meters; Thence N 74°56’02" W a distance of 70.136 meters; Thence N
55o44’55’’ W a distance of 11.443 meters; Thence N 10°49’12" W a distance
of 60.533 meters; Thence N 03017’45" W a distance of 34.589 meters;
Thence N 09°03’34" E a distance of 26.917 meters;

Thence through a non-tangent curve turning to the left,, with an arc length
of 180.740 meters, a radius of 198.547 meters, a chord bearing of N
79004’00’’ E, and a chord length of 174.564 meters;

Thence N 52033’45" E a distance of 27.640 meters;

Thence through a non-tangent curve turning to the right, with an arc length
of 90.947 meters, a radius of 169.204 meters, a chord bearing of N
66°32’01’’ E, and a chord length of 89.857 meters to THE TRUE POINT OF
BEGINNING.

CONTAiNiNG: Parcels 1 and 2 having a combined area of 21.532 hectares
(53.206 ac.).

PARCEL C: FORESTER HILLS aka FORSTER HILLS

That certain parcel of land situated in the County of San Diego, State of
California, being a portion of Rancho Santa IVlargarita Y Las Flores as shown
on Record of Survey Map No, 794 filed January 17, 1940 in the Office of the
County Recorder of San Diego County and a portion of Rancho Mission Viejo
as shown on a Record of Survey recorded in Book 12, Page 5 of Records of
Survey in the Office of the County Recorder of Orange County, California, All
of which is located within IVtarine Corps Air Station Camp Pendleton,
described as follows:
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COMMENCING at Marine Corps Air Station Camp Pendleton horizontal control
station "Carp" shown as a concrete monument with a 2" brass disk stamped
"USN 1956 Carp EL. 114.65’" on Record of Survey Map No. 10858, filed in
the Office of the County Recorder of San Diego County~ for the purpose of
this legal description, Control Point "Carp" has a metric grid coordinate value
of N629465.6521 meters, E1900331.8010 meters; Thence S 82°23’41" E a
dlstance of 2833.038 meters (Record S 82017’20" E a distance of 9283.09
feet ) to horizontal control statlon "Bushy" shown as a concrete monument
with a 3" steel disk stamped "11TH MAPJNES JAMIE 1979" on said Record of
Survey Map No. 10858; Thence S 37034’24" W a distance of 146~12.714
meters to THE TRUE POINT OF BEGINNING;

Thence through a non-tangent curve turning to the right, with an arc length
of 36.410 meters,, a radius of :156.444 meters, a chord bearing S 16°07’31"
E, and a chord length of 36.328 meters;

Thence S 08°44’11" E a distance of 63.123 meters;

Thence through a non-tangent curve turning to the left, with an arc length of
378.897 meters, a radius of 603.514 meters, a chord bearing S 26045’40" E,
and a chord length of 372.705 meters;

Thence S 44°45’06" E a distance of 54.907 meters; Thence S 38022’27" W a
distance of 61.075 meters; Thence N 46003’57" W a distance of 38.748
meters; Thence S 39047’35" W a distance of 23.499 meters; Thence S
63°26’31" W a distance of 15.547 meters; Thence S 85046’30" W a distance
of 17.922 meters; Thence N 87054’49" W a distance of 18.703 meters;
Thence S 09046’58" W a distance of 28.651 meters; Thence S 56°04’08" W
a distance of 26.951 meters; Thence N 33°24’11" W a distance of 117.112
meters; Thence N 33058’20" W a distance of 110.175 meters; Thence N
31009’23" W a distance of 77.632 meters; Thence N 57°09’31" W a distance
of 76.575 meters; Thence N 00006’53" E a distance of 40.843 meters;
Thence N 02°28’12" E a distance of 80.268 meters; Thence N 11°54’41" E a
distance of 52.185 meters; Thence N 44°24’52" E a distance of 79.119
meters; Thence N 66°12’19" E a distance of 88.294 meters; Thence N
67°05’39’’ E a distance of 4.701 meters;

Thence through a non-tangent curve turning to the right, with an an: length
of 10.452 meters, a radius of 5.936 meters, a chord bearing S 62051’57" E,
and a chord length of 9.153 meters to THE TRUE POINT OF BEG~[NN]NG.

CONTAINING: 9.504 hectares (23.484 ac.).



PARCEL DI: DEL PlAR

That certain parcel of land situated in the County of San Diego, State of
California, being a portion of Rancho Santa Margarita Y Las Flores as shown
on Record of Survey Map No. 794 filed .lanuary 17, 1940 in the Office of the
County Recorder of San Diego County and a portion of Rancho Mission Viejo
as shown on a Record of Survey recorded in Book 12, Page 5 of Records of
Survey in the Office of the County Recorder of Orange County, California, All
of which is located within Marine Corps Air Station Camp Pendleton,
described as follows’.

COMMENCING at Marine Corps Air Station Camp Pendleton horizontal control
station "Carp" shown as a concrete monument with a 2" brass disk stamped
"USN :[956 Carp EL. :[:[4.65’" on Record of Survey Map No. :[08S8, filed in
the Office of the County Recorder of San Diego County, for the purpose of
this legal description, Control Point "Carp" has a metric grid coordinate value
of N629465.652]. meters, E1900331.8010 meters; Thence S 82°23’4:[" E a
distance of 2833.038 meters (Record S 82%7’20" E a distance of 9283.09
feet ) to horizontal control station "Bushy" shown as a concrete monument
with a 3" steel disk stamped "11TH MARINES .1AM]E :[979" on said Record of
Survey Map No. :[0858; Thence S 3704:[’09" W a distance of :[5604.257
meters to THE TRUE POINT OF BEGINNING also known as point "A" for this
description;

Thence S 10°18’37" E a distance of 15,:143 meters;

Thence through a non-tangent curve turning to the left, with an arc length of
5.256 meters, a radius of 5.31:[ meters, a chord bearing S 37°38’16" E, and
a chord length of 5.044 meters;

Thence through a non-tangent curve turning to the right, with an arc length
of 2.505 meters, a radius of 3.729 meters, a chord bearing S 30°22’17" E,
and a chord length of 2.458 meters;

Thence through a non-tangent curve turning to the right, with an arc length
of 4.466 meters, a radius of :[5.935 meters, a chord bearing S 03059’07" E,
and a chord length of 4.45:[ meters;

Thence S :10°52’02" E a distance of 145.915 meters; Thence S 10°55’32" E
a distance of 26.512 meters; Thence S 11002’30" E a distance of 96.518
meters; Thence S :t:t°52’29" E a distance of 107.:131 meters; Thence S
11o50’:t2" E a distance of 30,861 meters; Thence S 11008’38’’ E a distance
of 48.836 meters;
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Thence through a non-tangent curve turning to the right, with an arc length
of 55.628 meters, a radius of 81.085 meters, a chord bearing S 13040’49"
W, and a chord length of 54.543 meters;

Thence S 35003’05" W a distance of 34.917 meters;
Thence through a non-tangent curve turning to the right, with an arc length
of 49.905 meters, a r~dius of 74.515 meters, a chord bearing S 12°31’24"
W, and a chord length of 48.978 meters;

Thence S 07°03’04" E a distance of 170.574 meters; Thence S 86°26’34" W
a distance Of 193.641 meters; Thence N 41°15’57" W a distance of 215.622
meters; Thence N 07013’26" W a distance of 120.693 meters; Thence N
58012’34" E a distance of 69.491 meters; Thence N 05°31’19" W a distance
of 84.530 meters; Thence N 72020’54" W a distance of 67.272 meters;
Thence N 16028’37’’ E a distance of 31.228 meters; Thence N 17°53’46" E a
distance of 196.042 meters; Thence N 32°44’12" W a distance of 18.286
meters; Thence N 00010’20" E a distance of 84.636 meters; Thence N
79016’54" E a distance of 234.923 meters to THE TRUE POINT OF
BEGINNING, also being Point "A".

PARCEL D2

Commencing at said point "A" as described above; thence N 78°46’31" E
12.759 meters to THE TRUE PO]NT OF BEGINNING;

Thence N 80012’00" E a distance of 5.548 meters; Thence $11°45’21" E a
distance of 535.841 meters; Thence N 88°16’21" W a distance of 31.413
meters;

Thence through a non-tangent curve turning to the left, with an arc length of
44.465 meters, a radius of 80.040 meters, a chord bearing N 16°47’31" E,
and a chord length of 43.895 meters;

Thence N 11°17’07" W a distance of 490.164 meters to THE TRUE POINT OF
BEGINNING.

CONTAINING: Parcels 1 and 2 having a combined area of 22,720 hectares
(56.142 ac.).
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PARCEL E: SAN LUIS REY

That certain parcel of land situated in the County of San Diego, State of
California, being a portion of Rancho Santa Margarita Y Las Floras as shown
on Record of Survey Nap No. 794 filed .lanuary :17, :1940 in the Office of tlie
County Recorder of San Diego County and a portion of Rancho Mission VieJo
as shown on a Record of Survey recorded in Book :12, Page 5 of Records of
Survey in the Office of the County Recorder of Orange County, California, All
of which is located within Marine Corps Air Station Camp Pendleton,
described as follows:

COMMENCING at Marine Corps Air Station Camp Pendleton horizontal control
station "Carp" shown as a concrete monument with a 2" brass disk stamped
"USN :[956 Carp EL. :1:14.65’" on Record of Survey Map No. :10858, filed in
the Office of the County Recorder of San Diego County, for the purpose of
this legal description, Control Point "Carp" has a metric grid coordinate value
of N629465.652:[ meters, E:190033:1.8010 meters; Thence S 82°23’4:1" E a
distance of 2833.038 meters (Record S 82°:17’20" E a distance of 9283.09
feet ) to horizontal control station "Bushy" shown as a concrete monument
with a 3" steel disk stamped ":1:ITH MARINES 3AMIE :[979" on said Record of
Survey Map No. :10858; Thence S 08%7’25" W a distance of 4095.937
meters to THE TRUE POINT OF BEGINNING also known as point ,A" for this
description;

PARCEL E1

COMMENCING at said Point "A", Thence S 61°23’42" W a distance of
541.683 meters to THE TRUE POINT OF BEGINNING;

Thence N 84°07’59" W a distance of 8.907 meters; Thence N 63%6,49" W a
distance of 77.566 meters; Thence S 73°14’15" W a distance of 80.591
meters; Thence N 76°53’37" W a distance of 57.556 meters; Thence N
09~35’00" W a distance of 30.610 meters; Thence N 02°4~’40" E a distance
of 45.361. meters; Thence N 68~:[4’38" E a distance of 33~641 meters;
Thence N 87037’00’’ E a distance of 148.674 meters; Thence S 54°47’28, E
a distance of 43.709 meters; Thence S 50°05’:13" E a distance of 44.451
meters;                              .

Thence through a non-tangent curve turning to the left, with an arc length of
75.465 meters, a radius of :176.957 meters, a chord bearing of S 28~11’0B"
W, and a chord length of 74.894 meters to THE TRUE POINT OF BEGINNING.
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PARCEL E2

COMMENCING at said Point "A" Thence S 54o12’26" W a distance of 711.653
meters to THE TRUE POINT OF BEGINNING;

Thence S 57°28’42" E a distance of 14.078 meters; Thence S 86017’04" E a
distance of 21.204 meters; Thence S 52025’28" E a distance of 9.680
meters; Thence S 14027’50" E a distance of 23.809 meters;

Thence through a non-tangent curve turning to the right, with an arc length
of 10.328 meters, a radius of 6.740 meters, a chord bearing of S 07012’24"
W, and a chord length of 9.347 meters,

Thence S 52027’26’’ W a distance of 16.580 meters;

Thence through a non-tangent curve turning to the right, with an arc length
of 52.271 meters, a radius of 31.144 meters, a chord bearing of N 85~01’26"
W, and a chord length of 46.349 meters,

Thence N 40°29’38" W a distance of 20.928 meters;

Thence through a non-tangent curve turning to the right, with an arc length
of 21.000 mete~, a radius of 14.3S8 meters, a chord bearing of N 11°00’15"
W, and a chord length of 19.178 meters,

Thence N 53°02’13" E a distance of 26.848 meters; Thence N 76010’45" E a
distance of 9.929 meters to THE TRUE POINT OF BEGINNING.

PARCEL E3

COMMENCING at said Point "A" Thence S 53032’42" W a distance of 615.659
meters to THE TRUE POINT OF BEGINNING;

Thence S 00025’46" E a distance of 48.529 meters;

Thence through a non-tangent curve turning to the right, with an arc length
of 24.823 meters, a radius of 26.709 meters, a chord bearing of S 16058’36"
W, and a chord length of 23.939 meters,

Thence S 51020’29" W a distance of 17.488 meters;
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Thence through a non-tangent curve turning to the right, with an arc length
of 15.741 meters, a .radius of 8.760 meters, a chord bearing of N 5:1°22’26"
W, and a chord length of 13.707 meters,

Thence through a non-tangent compound curve turning to the right, with an
arc length of :16.346 meters, a radius of 9.538 meters, a chord bearing of N
35041’58" E, and a chord length of 14.417 meters,

Thence S 84°59’27" E a distance of :10.:124 meters; Thence N O6°07’24" E a
distance of 55.630 meters; Thence N 40035’29" E a distance of :10.080
meters to THE TRUE POINT OF BEGINNING.

PARCEL E4

COMMENCING at said Point "A" Thence S 33035’36" W a distance of 456.562
meters to THE TRUE POINT OF BEGINNING;

Thence through a non-tangent curve turning to the left, with an arc length of
30.224 meters, a radius of 131.450 meters, a chord bearing of N 42%0’29"
E, and a chord length of 30.:158 meters,

Thence N 35°55’I1" E a distance of 7.694 meters;

Thence through a non-tangent curve turning to the right, with an arc length
of 22.865 meters, a radius of :1:1.212 meters, a chord bearing of N 89°09’45"
E, and a chord length of :19.104 meters,

Thence S 28°27’39" W a distance of 34.:185 meters; Thence S 03°37’54" W
a distance of 82,017 meters; Thence S 25008’47" W a distance of 92.693
meters; Thence $ 64038’08" W a distance of 89.888 meters; Thence N
21049’20" W a distance of 45.063 meters; Thence N 80023’59" W a distance
of 24.984 meters; Thence N 44°45’19" W a distance of 22.210 meters;
Thence N 49°00’31" W a distance Of’ 11:7=68 mete~-s; The~ce, N 40o5~1’56’ W
a distance of 25.312 meters; Thence N 36047’02" W a distance of 28.481
meters; Thence N 35°41’25" W a distance of 20.575 meters; Thence N
30°31’33" W a distance of 10.494 meters;

Thence through a non-tangent curve turning to the right, with an arc length
of 2:1.347 meters, a radius of :10.5:17 meters, a chord bearing of N 29021’42"
E, and a chord length of 17.866 meters,

Thence N 81°19’31" E a distance of 51.957 meters; Thence N 79°45’31" E a
distance of 11.481 meters; Thence N 81019’08" E a distance of 31.408
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meters; Thence N B0039’01’ E a distance of 21.491 meters; Thence N
81029’49" E a distance of 5.409 meters; Thence N 79027’29" E a distance of
24.352 meters;

Thence through a non-tangent curve turning to the left, with an arc length of
22.937 meters, a radius of :134.255 meters, a chord bearing of N 75o18’58"
E, and a chord length of 22.909 meters,

Thence N 64034’44" E a distance of 16.790 meters; Thence N 58°17’56" E a
distance of 23.656 meters; Thence N 50015’42" E a distance of 6.075
meters to THE TRUE PO]NT OF BEGINNING.

PARCEL E5

COMMENCING at said Point "A" Thence $ 45°32’30" W a distance of 392.558
meters to THE TRUE POINT OF BEGINNING;

Thence through a non-tangent curve turning to the right, with an arc length
of ]6.255 meters, a radius of 8.547 meters, a chord bearing of N 47~36’08"
E, and a chord length of :13.9:13 meters,

Thence S 89°12’55" E a distance of 3.762 meters; Thence S O0°03’03" E a
distance of 30.922 meters; Thence S 37~28’23" E a distance of 7.857
meters;

Thence through a non-tangent curve turning to the right, with an arc length
of 7.378 meters, a radius of 7.993 meters, a chord bearing of S 54~51’36"
W, and a chord length of 7.:1:19 meters,

Thence through a non-tangent compound curve turning to the right, with an
arc length of 3.899 meters, a radius of 6.347 meters, a chord bearing of S
78°23’28TM W, and a chord length of 3.838 meters,

Thence through a non-tangent compound curve turning to the right, with an
arc length of 16.762 meters, a radius of 8.075 meters, a chord bearing of N
41~5:1’57’’ W, and a chord length of :13.91:1 meters,

Thence N 00°03’20’’ E a distance of 22.337 meters to THE TRUE POINT OF
BEGINNING.

PARCEL E6



COMMENCING at said Point "A" Thence S 30°03’01" W a distance of 399.720
meters to THE TRUE POINT OF BEGINNING;

Thence through a non-tangent curve turning to the right, with an arc length
of 32.143 meters, a radius of 18.93~1 meters, a chord bearing of N 20°23,54’’
W, and a chord length of 28.420 meters,

Thence N 28°03’12" E a distance of 63.101 meters; Thence S 62°46’30’’ E a
distance of 13.576 meters; Thence S 22042’36" W a distance of 82.517
meters to THE TRUE POINT OF BEGINNING.

PARCEL E7

COMMENCING at said Point "A" Thence S 36°06’11’’ W a distance ol~ 252.694
meters to THE TRUE POINT OF BEGINNING;

Thence through a non-tangent curve turning to the right, with an arc length
of 23.966 meters, a radius of :[4.886 meters, a chord bearing of N 80047’53"
E, and a chord length of 21.460 meters,

Thence S 62002’53’’ E a distance of 5.964 meters;

Thence through a non-tangent curve turning to the right, with an arc length
of 9.208 meters, a radius of 11..975 meters, a chord bearing of S 27°26’51"
E, and a chord length of 8.983 meters,

Thence S 54023’40" W a distance of 3:[.622 meters; Thence S 13°18’03" W
a distance of 8.653 meters;

Thence through a non-tangent curve turning to the right, with an arc length
of 6.966 meters, a radius of 7.037 meters, a chord bearing of S 72°52’:16"
W, and a chord length of 6.685 meters,

........ g ...... " ......Thence through a non-ta ~t ~o~und cG~e turnin to the right, with an
arc length of 9.943 meters, a radius of 11.301 meters, a chord bearing of N
65~56’49" W, and a chord length of 9.625 meters,

Thence through a non-tangent compound curve turning to the right, with an
arc length of 8.447 meters, a radius of 4.949 meters, a chord bearing of N
07~23’57" W, and a chord length of 7.458 meters,

Thence N 28005’42" E a distance of 28.130 meters to THE TRUE POINT OF
BEGINNING;
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PARCEL E8

COMMENCING at said Point "A" Thence S 68°37’03" W a distance of 426,684
meters to THE TRUE POINT OF BEGINNi’NG;

Thence N 41°18’14" E o distance of 153.335 meters;

Thence through a non-tangent curve turning to the right, with an arc length
of 16.760 meters, a radius of 10.819 meters, a chord bearing of S 83006’38"
E, and a chord length of 15.134 meters,

Thence S 37028’03" E a distance of 21.190 meters; Thence S 40004’30" E a
distance of 22.458 meters; Thence S 41°57’41" E a distance of 29.043
meters;

Thence through a non-tangent curve turning to the left, with an arc length of
52.541 meters, a radius of 265.467 meters, a chord bearing of S 49°31’:16"
E, and a chord length of 52.455 meters,

Thence S 56°17’12" E a distance of 21.885 meters; Thence S 59°59’54" E a
distance of 31.158 meters;

Thence through a non-tangent curve turning to the right, with an arc length
of 14.077 meters, a radius of 10.109 meters, a chord bearing of S 28°55’43"
E, and a chord length of 12.967 meters,

Thence S 25°03’02" W a distance of 3.254 meters;

Thence through a non-tangent curve turning to the right, with an arc length
of 3.330 meters, a radius
of 1.848 meters, a chord bearing of S 77°11’57’’ W, and a chord length of
2.897 meters,

Thence N 62°17’32" W a distance of 4.677 meters; Thence S 27°39’31’’ W a
distance of 37.210 meters; Thence S 61°13’53" E a distance of 3.161
meters;

Thence through a non-tangent curve turning to the right, with an arc length
of 6.542 meters, a radius of 3.436 meters, a chord bearing of S 17°40’40" E,
and a chord length of 5.598 meters,

Thence $ 27°46’52" W a distance of 143.952 meters;

G-2-152



Thence through a non-tangent curve turning to the right, with an arc length
of :~5.512 meters, a radius of 13.454 meters, a chord bearing of S 85056’07"
W, and a chord length of 14.667 meters,

Thence through a non-tangent compound curve turning to the right, with an
arc length of 21.347 meters, a radius of 20.995 meters, a chord bearing of N
22o11’01" W, and a chord length of 20.439 meters,

Thence N 00007’44" W a distance of 58.400 meters; Thence N 88016’04" W
a distance of 26,135 meters; Thence N 47043’05" W a distance of 158.842
meters to THE TRUE POINT OF BEGINNING;

PARCEL E9

COMMENCING at said Point"A",said point being THE TRUE POINT OF
BEGINNING;

Thence N 38°14’31" E a distance of 15.949 meters;

Thence through a non-tangent curve turning to the left, with an an: length of
68.952 meters, a radius of 89.09:[ meters, a chord bearing of N 19°34’01"
E, and a chord length of 67.244 meters;

Thence N 08040’42" W a distance of 8.:~93 meters;

Thence through a non-tangent curve turning to the right, with an arc length
of 25.414 meters, a radius of 18.405 meters, a chord bearing of N 36°24’17"
E, and a chord length of 23.443 meters;

Thence N 66°16’38" E a distance of 26.704 meters; Thence N 20°44’18" W a
distance of 9.59t meters; Thence S 66°53’17" W a distance of 34.995
meters;

Thence through a non-tangent curve turning to the right, with an arc length
of 17.994 meters, a radius of 12,833 meters, a chord bearing of N 73e39’09"
W, and a chord length of 16,555 meters;

Thence N 39°56’32" W a distance of 6.811 meters;

Thence through a non-tangent curve turning to the left, with an arc length of
34.998 meters, a radius of 89.058 meters, a chord bearing of N 53~43’12"
W, and a chord length of 34.773 meters;
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Thence N 7:~°29’27" W a distance of 11,250 meters;

Thence through a non-tangent curve turning to the right, with an arc length
of 16.705 meters, a radius of 7.166 meters, a chord bearing of N 12°57’24"
W, and a chord length of 13.171 meters;

Thence N 59°05’29" E a distance of 94.348 meters; Thence N 60°06’28" E a
distance of 35.900 meters; Thence N 52010’32" W a distance of 15.235
meters; Thence N 15°11’12’’ W a distance of 55.008 meters; Thence N
02°00’!9’‘ E a distance of 106.769 meters;

Thence through a non-tangent curve turning to the right, with an arc length
of 123.051 meters, a radius of 35.863 meters, a chord bearing of S
84°10’19" E, and a chord length of 96.591 meters;

Thence S 02°03’48" W a distance of 83.541 meters; Thence S 73°04’19" E a
distance of 25.155 meters; Thence S 15041’32" W a distance of 91.B26
meters; Thence N 88°44’13" E a distance of 62.083 meters; Thence S
00°52’14" W a distance of 49.455 meters; Thence S 46002’24" E a distance
of 22.040 meters; Thence S 31001’09" W a distance of 13.672 meters;
Thence S 89001’28" W a distance of 23.736 meters; Thence S 03°44’12" E a
distance of 14.728 meters; Thence N 88030’48" W a distance of 25.773
meters; Thence S 04°00’06" W a distance of 34.682 meters; Thence S
70044’22" W a distance of 87.776 meters; Thence S 61023’56" W a distance
of 102.526 meters to THE TRUE POINT OF BEGINNING.

PARCEL EIO

COMMENCING at said Point "A" Thence S 47°55’18" W a distance of 663.207
meters to THE TRUE POINT OF BEG]NN]NG;

Thence S 17°07’19" E a distance of 39.756 meters; Thenc~ S 03044’26" W a
distance of 70.433 meters; Thence S 32020’55" W a distance of 17.505
meters; Thence N 60°00’41" W a distance of 28.730 meters; Thence N
39°50’31" W a distance of 52.737 meters; Thence N 30007’29" E a distance
of 43.258 meters; Thence N 50°01’18" E a distance of 45.171 meters;
Thence N 68054’02" E a distance of 4.935 meters to THE TRUE POINT OF
BEGINN]NG.

PARCEL Ell

COMMENCING at said Point "A" Thence S 86°03’24" W a distance of 277.511
meters to THE TRUE POINT OF BEGINNING;



Thence N 4:1°45’38’’ E a distance of 67.080 meters;

Thence through a non-tangent curve turning to the right, with an arc length
of 53.461 meters, a radius
of 242.197 meters, a chord bearing of N 47059’56" E, and a chord length of
53.352 meters,

Thence N 54°16’05’’ E a distance of 13.674 meters; Thence N 58°03’56" E a
distance of 17.384 meters; Thence N 59023’22" E a distance of 14.140
meters; Thence N 62050’09" E a distance of 8.317 meters; Thence N
64001’56" E a distance of 27.280 meters; Thence N 65°46’07" E a distance
of 24.460 meters; Thence N 65049’24" E a distance of 23.161 meters;

Thence through a non-tangent curve turning to the right, with an arc length
of 36.546 meters, a radius of 77.780 meters, a chord bearing of N 74°09’19’’
E, and a chord length of 36.211 meters,

Thence through a non-tangent compound curve turning to the right, with an
arc length of 41.001 meters, a radius of 62.799 meters, a chord bearing of S
72011’40" E, and a chord length of 40.276 meters,

Thence through a non-tangent compound curve turning to the right, with an
arc length of 34.930 meters, a radius of 62.8:1.9 meters, a chord bearing of S
41009’39" E, and a chord length of 34.481 meters,

Thence through a non-tangent compound curve turning to the right, with an
arc length of 41.135 meters, a radius of 68.144 meters, a chord bearing of S
08°11’38" E, and a chord length of 40.513 meters,

Thence through a non-tangent compound curve turning to the right, with an
arc length of 33.797 meters, a radius of 58.696 meters, a chord bearing of S
24~46’03’’ W, and a chord length of 33.332 meters,

Thence S 37°17’28" W a distance of 37,993 meters; Thence S 38°01’01" W
a distance of 37.599 meters; Thence S 37042’35" W a distance of 49.381
meters; Thence S 55°31’19" W a distance of 9.214 meters; Thence S
37050’36" W a distance of 18.3:10 meters; Thence S 2:1°53’30" W a distance
of 7.405 meters; Thence S 26058’39" W a distance of 5.037 meters; Thence
S 37~52’29"W a distance of 53.769 meters;
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Thence through a non-tangent curve turning to the right, with an arc length
of 28.713 meters, a radius of 16.910 meters, a chord bearing of S 78000’29"
W, and’ a chord length of 25.386 meters,

Thence through a non-tangent compound curve turning to the right, with an
arc length of 51.497 meters, a radius of 326.833 meters, a chord bearing of
N 58032’45" W, and a chord length of 51.444 meters,

Thence through a non-tangent compound curve turning to the right, with an
arc length of 56.680 meters, a radius of 209.582 meters, a chord bearing of
N 48010’53" W, and a chord length of 56.507 meters,

Thence N 40°05’56" W a distance of 34.850 meters; Thence N 37°37’24" W
a distance of 32.737 meters;

Thence through a non-tangent curve turning to the right, with an arc length
of 14.956 meters, a radius of 11.795 meters, a chord bearing of N 04°39’06"

E, and a chord length of 13.974 meters to THE TRUE POINT OF BEGINNING.

PARCEL E12

COMMENCING at said Point "A" Thence 5 40°56’01" W a distance of 442.250
meters to THE TRUE POINT OF BEGINNING;

Thence S 08026’51" E a distance of 55.577 meters;

Thence through a non-tangent curve turning to the right, with an arc length
of 51.098 meters.,, a Fadius of 98.174 meters, a chord bearing of S 72~46’21"
W, and a chord length of 50.523 meters,

Thence S 80037’05" W a distance of 32.970 meters; Thence N 08°33’01" W
a distance of 64.307 meters;
Thence N 81052’59" E a distance of 83.012 meters to THE TRUE POINT OF
BEGINNING.

PARCEL E13

COMMENCING at said Point "A" Thence S 37°51’38" W a distance of 88.782
meters to THE TRUE POINT OF BEGINNING;
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Thence S 47033’35" E a distance of 59.201 meters; Thence S 34027’27" W a
distance of 70.788 meters; Thence N 70038’29" W a distance of 65.479
meters; Thence N 37°:1:~’37"E a distance of 96.175 meters
to THE TRUE POINT OF 6EGINNING.

PARCEL F: SANTA MARGARITA

That certain parcel of land situated in the County of San Diego, State of
California, being a portion of Rancho Santa Margarita Y Las Flores as shown
on Record of Survey Map No. 794 filed .lanuary :~7, 1940 in the Office of the
County Recorder of San Diego County and a portion of Rancho Mission Viejo
as shown on a Record of Survey recorded in Book :12, Page 5 of Records of
Survey in the Office of the County Recorder of Orange County, California, All
of which is located within Marine Corps Air Station Camp Pendleton,
described as follows:

COMMENCING at Marine Corps Air Station Camp Pendleton horizontal control
station "Carp" shown as a concrete monument with a 2" brass disk stamped
"USN 1956 Carp EL. 1:14.65’"’on Record of Survey Map No. 10858, filed in
the Office of the County Recorder of San Diego County, for the purpose of
this legal description, Control Point "Carp" has a metric grid coordinate value
of N629465.652:~ meters, E1900331.8010 meters; Thence S 82°23’41" E a
distance of 2833.038 meters (Record S 82017’20" E a distance of 9283.09
feet ) to horizontal control station "Bushy" shown as a concrete monument
with a 3" steel disk stamped "11TH MARINES 3AMIE 1979" on said Record of
Survey Map No. 10858; Thence S 37°51’51" W a distance of 12712.627
meters to THE TRUE POINT OF BEGINNING;

Thence S 04022’36" E a distance of 97.887 meters; Thence S 05°25’14" E a
distance of 82,783 meters; Thence S 26041’39,’ W a distance of 45.350
meters; Thence S 67042’26’, W a distance of 71.089 meters; Thence, S
5:~°13’:18" W a distance of !2.394 meters; Thence S 32°10’29" W a distance
of 71.660 meters; Thence S 45039’58" W a distance of :12.549 meters;
Thence S 86°12’15" W a distance of 92.2:~1 meters; Thence S 44°:16’22" W
a distance of 27.776 meters; Thence S 52007’39’ W a distance of 24.522
meters; Thence N 86047’49" W a distance of 29.877 meters; Thence N
52026’52" W a distance of 37.014 meters; Thence N 27004’28" W a distance
of 52.8:~7 meters; Thence N 35042’06" W a distance of 56.739 meters;
Thence N 02046’55" W a distance of 21.716 meters; Thence N 25025’20’’ W
a distance of 32.:~38 meters; Thence S 77036’02" W a distance of 2.547
meters; Thence N 29°:~5’32" W a distance of 182.035 meters; Thence N
:15°52’08" W a distance of 89.742 meters; Thence N 20°50’2:1’’ E a distance
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of 75.711 meters; Thence N 72°46’45" E a distance of 86.135 meters;
Thence S 58°03’15" E a distance of 39.892 meters; Thence S 40°06’42" E a
distance of 23.082 meters; Thence S 36°11’19" E a distance of 74.678
meters; Thence N 78°44’02" E a distance of 30.478 meters; Thence S
57°36’15" E a distance of 36.784 meters; Thence N 42°12’08" E a distance
of 51.954 meters; Thence N 21°23’14" W a distance of 33.168 meters;
Thence N 09056’40’. W a distance of 25.116 meters;

Thence through a non-tangent curve turning to the right, with an arc length
of 36.892 meters,
a radius of 29.336 meters, a chord bearing of N 00024’48" W, and a chord
length of 34.509 meters;

Thence N 36017’28" E a distance of 12.661 meters;

Thence through a non-tangent curve turning to the right, with an arc length
of 30.893 meters, a radius of 37.210 meters, a chord bearing of N 49%3’07"
E, and a chord length of 30.014 meters;

Thence N 68°29’39" E a distance of 14.714 meters; Thence S 69°23’31" E a
distance of 24.902 meters;

Thence through a non-tangent curve turning to the left,, with an arc length
of 9.421 meters, a radius of 6.013 meters, a chord beadng of N 65°43’34"
E, and a chord length of 8.486 meters;

Thence N 12039’55" E a distance of 31.148 meters; Thence S 70°16’31" E a
distance of 42.563 meters; Thence S 26°12’28" E a distance of 35,846
meters; Thence N 68002’49" E a distance of 21.672 meters; Thence S
28°12’11" E a distance of 112.749 meters; Thence S 09017’04" E a distance
of 82.609 meters to THE TRUE POINT OF BEGINNING.

CONTAINING: 19.312 hectares (47.723 ac.).

PARCEL G: SERRA MESA

That certain parcel of land situated in the County of San Diego, State of
California, being a portion of Rancho Santa Margarita Y Las Flores as shown
on Record of Survey Map No. 794 filed January 17, 1940 in the Office of the
County Recorder of San Diego County and a portion of Rancho Mission Viejo
as shown on a Record of Survey recorded in Book 12, Page 5 of Records of
Survey in the Office of the County Recorder of Orange County, California, All
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of which is located within Marine Corps Air Station Camp Pendleton,
described as follows:

COMMENCING at Marine Corps Air Station Camp Pendleton horizontal control
station "Carp" shown as a concrete monument with a 2" brass disk stamped
"USN 1956 Carp EL. 114.65’" on Record of Survey Map No. 10858, filed in
the Office of the County Recorder of San Diego County, for the purpose of
this legal description, Control Point "Carp" has a metric grid coordinate value
of N629465.6521 meters, E1900331.80:10 meters; Thence S 82°23’41" E a
distance of 2833.038 meters (Record S 82°17’20" E a distance of 9283.09
feet ) to horizontal control station "Bushy" shown as a concrete monument
with a 3" steel disk stamped "11TH MARINES .1AMIE 1979" on said Record of
Survey IViap No. 10858; Thence S 33"48’12" W a distance of 3225.019
meters to THE TRUE POINT OF BEGINNING;

Thence N 81"56’19" E a distance of 38.440 meters; Thence N 88"51’49" E a
distance of 119.797 meters; Thence N 84*47’57" E a distance of 121.113
meters; Thence N 66*50’26" E a distance of 50.575 meters; Thence S
80*42’39" E a distance of 46.656 meters; Thence S 08°23’39" E a distance
of 133.362 meters; Thence S 05*52’32" E a distance of 162.230 meters;
Thence S 48~31’07" W a distance of 41.949 meters; Thence N 86*47’25" W
a distance of 59.967 meters;

Thence through a non-tangent curve turning to the right, with an arc length
of 60.488 meters, a radius of 267.901 meters, a chord bearing S 25~12’36"
W, and a chord length of 60.359 meters;

Thence S 40*30’44" E a distance of 23.424 meters; Thence S 03*48’23" E a
distance of 112.39:1 meters~ Thence S 72~39’27" W a distance of 75.008
meters; Thence N 50*03’44" W a distance of 42.571 meters; Thence N
05*24’26" W a distance of 93.075 metersl Thence S 88*23’37" W a distance
of 19.929 meters;

Thence through a non-tangent curve turning to the right, with an arc length
of 36.:192 meters, a radius of 96.037 meters, a chord beating N 79°53’35"
W, and a chord length of 35.978 meters;

Thence S 70°05’12" W a distance of 8.009 meters; Thence S 24*26’58" W a
distance of 23.330 meters;

Thence through a non-tangent curve turning to the left, with an arc length of
22.479 meters, a radius of 53.874 meters, a chord bearing S 12"14’05" W,
and a chord length of 22.317 meters;
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Thence S 03057’00" E a distance of 15.80:I meters; Thence N 87°53’43" E a
distance of 27.022 meters; Thence S 00°50’15" W a distance of 29.929
meters; Thence S 13°26’23" W a distance of 49.194 meters; Thence N
86°02’32" W a distance of 92.439 meters; Thence N 22°55’56" W a distance
of 82.979 meters; Thence N 19°33’06" W a distance of 103.594 meters~
Thence N 03°30’45’’ E a distance of 70.812 meters;

Thence through a non-tangent curve turning to the left, with an arc length of
44.340 meters, a radius of 99.599 meters, a chord bearing S 86°10’59" W,
and a chord length of 43.974 meters;

Thence S 73°10’00" W a distance of 46.824 meters; Thence S 83°28’34" W
a distance of 68.049 meters; Thence N 03°59’43" E a distance of 20.547
meters; Thence N 33°28’08" E a distance of 310.]83 meters to THE TRUE
POINT OF BEGINNING.

CONTAINING: 19.609 hectares (48.456 ac.).

PARCEL SOUTH MESA 1

That certain parcel of land situated in the County of San. Diego, State of
California, being a portion of Rancho Santa Margarita Y Las Flores as shown
on Record of Survey Map No. 794 filed January 17, 1940 in the Office of the
County Recorder of San Diego County and a portion of Rancho Mission Viejo
as shown on a Record of Survey recorded in Book 12, Page 5 of Records of
Survey in the Office of the County Recorder of Orange County, California, All
of which is located within Marine Corps Air Station Camp Pendleton,
described as follows:

COMMENCING at Marine Corps Air Station Camp Pendleton horizontal control
station "Carp" shown as a concrete monument with a 2" brass disk stamped
"USN 1956 Carp EL. 114.65’" on Record of Survey Nap No. 10858, filed in
the Office of the County Recorder of San Diego County, for the purpose of
this legal description, Control Point "Carp" has a metric grid coordinate value
of N629465.652! meters, E1900331.8010 meters; Thence S 82°23’41" E a
distance of 2833.038 meters (Record S 82°17’20" E a distance of 9283.09
feet ) to horizontal control station "Bushy" shown as a concrete monument
with a 3" steel disk stamped "11TH f4AR]NES JAMIE 3979" on said Record of
Survey Nap No. 10858; Thence S 38°13’41" W a distance of 13734.606
meters to THE TRUE POINT OF BEGINNING;
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Thence S 40°29’38’’ E a distance of 82.384 meters; Thence S 23°06’05" E a
distance of 156.410 meters; Thence S 17°:10’22" E a distance of 85.:172
meters; Thence S 24°16’35" F a distance of 215.972 meters;

Thence Through a non,tangent curve turning to the right with an arc length
Of 134.215 meters, a radius of 348.174 meters, a chord bearing of S
54°21’26" W, and a chord length of 133.386 meters;

Thence S 66°27’02" W a distance of 33.398 meters;

Thence Through a non-tangent curve turning to the right with an arc length
Of 2.522 meters, a radius of 9.014 meters, a chord bearing of S 76052’25"
W, and a chord length of 2.514 meters;

Thence S 82036’50" W a distance of 11.402 meters; Thence S 69004’38" W
a distance of 17.120 meters;

Thence Through a non-tangent curve turning to the left.with an arc length Of
5.088 meters, a radius of 13.008 meters, a chord bearing of S 57°37’35’’ W,
and a chord length of 5.056 meters;

Thence S 50°23’54" W a distance of 10.731 meters;

Thence Through a non-tangent curve turning to the right with an arc length
Of 2.557 meters, a radius of 8.181 meters, a chord bearing of S 57°27’19"
W, and a chord length of 2.546 meters;

Thence S 66°54’15" W a distance of 13.398 meters; Thence S 75°07’43" W
a distance of 6.087 meters;

Thence Through a non-tangent curve turning to the right with an arc length
Of 6.157 meters, a radius of 14.490 meters, a chord bearing of N 85°1S’01"

W, and a chord length of 6.111 meters~.said point being point "A" for this
desCripti0n~

Thence Through a non-tangent compound curve turning to the right with an
arc length Of 3.152 meters, a radius of 4.621 meters, a chord bearing of N
51o06’10" W, arid a chord length of 3.092 meters;

Thence N 23o01’26" W a distance of 133.244 meters; Thence N 23°12’14" W
a distance of 23.566 meters; Thence N 23°08’19" W a distance of 215.788
meters; Thence N 27040’40" W a distance of 13.808 meters; Thence N
33007’27" W a distance of 14.809 meters;
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Thence Through a non-tangent curve turning to the right with an arc length
Of 11.500 meters, a radius of 8.573 meters, a chord bearing of N 00°50’03"
W, and a chord length of 10.657 meters;

Thence N 53039’29" E a distance of 2:~.939 meters; Thence N 33°36’0B" W a
distance of 11.016 meters; Thence N 38o48’42" W a distance of 104.308
meters~ Thence N 07°17’27" E a distance of 73.835 meters; Thence N
76049’52" E a distance of 103.888 meters; Thence N 76015’07" E a distance
of 87.992 meters to THE TRUE POINT OF BEGINNING.

PARCEL H2

Commencing at said point "A" as described above; Thence S 85024’49" W
15.404 meters to THE TRUE POINT OF BEGINNING.

Thence Through a non-tangent curve turning to the right with an arc length
Of 13.531 meters, a radius of 8.491 meters, a chord bearing of S 23022’09"
W, and a chord length of 12.144 meters;

Thence S 66°52’50" W a distance of 169.702 meters; Thence S 72°50’02" W
a distance of 4.331 meters; Thence S 83°10’46" W a distance of 9.986
meters; Thence S 75006’22" W a distance of 4.933 meters; Thence S
67027’46" W a distance of 12.138 meters; Thence S 56°1:|’46" W a distance
of 3.190 meters; Thence S 48055’29" W a distance of 5.161 meters; Thence
S 58014’05" W a distance of 3.423 meters; Thence S 66°51’12" W a
distance of 164.254 meters; Thence N 26000’08" W a distance of 72.437
meters; Thence N 46°15’19" W a distance of 29.159 meters; Thence N
24o10’21" W a distance of 134.950 meters;

Thence Through a non-tangent curve turning to the right with an arc length
Of 16.457 meters, a radius of 14.764 meters, a chord bearing of N
02o41’17,’ W, and a chord length of 15~618 meters;

Thence N 22026’23" E a distance of 75.820 meters; Thence N 49056’02" W a
distance of 65.944 meters;

Thence Through a non-tangent curve turning to the right with an arc length
of 57.315 meters, a radius of 212.093 meters, a chord bearing of N
38°02’39" W, and a chord length of 57.141 meters;

Thence N 24°47’31" W a distance of 211.452 meters;
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Thence Through a non-tangent curve turning to the right with an arc length
Of 55.911 meters, a radius of 43.987 meters, a chord bearing of N
28°19’41" E, and a chord length of $2.223 meters;

Thence N 09°00’27" W a distance of 111.359 meters; Thence N 05°20’53" E
a distance of 92.130 meters; Thence N 12032’43" W a distance of 65.334
meters; Thence N 63°31’49" E a distance of 34.446 meters; Thence S
77043’34" E a distance of 68.474 meters; Thence S 39°45’08" E a distance
of 79.740 meters; Thence S 43°32’12" E a distance of 228.971 meters;
Thence S 37°01’19" E a distance of 25.328 meters; Thence S 37024’47" E a
distance of 20.939 meters;

Thence Through a non-tangent curve turning to the left with an arc length Of
90.323 meters, a radius of 270.950 meters, a chord bearing of S 48037’23"

E, and a chord length of 89.906 meters;

Thence S 51°34’41" E a distance of 34.430 meters; Thence S 40059’59" E a
distance of 23.833 meters; Thence S 31°50’07" E a distance of 25.1B1
meters; Thence S 22°59’16’’ E a distance of 372.133 meters; Thence S
35°10’21’’ E a distance of 1.340 meters to THE TRUE POINT OF BEGINNING.

CONTAINING: Parcels 1 and 2 having a combined area of 22.24 hectares
(54.940 ac.).

PARCELI: SOUTH MESA 2

That certain parcel of land situated in the County of San Diego, State of
California, being a portion of Rancho Santa Margarita Y Las Flores as shown
on Record of Survey Map No. 794 filed 3anuary 17, 1940 in the Office of the
County Recorder of San Diego County and a portion of Rancho Mission Viejo
as shown on a Record of Survey recorded in Book 12, Page 5 of Records of
Survey in the Office of the County ReCorder of Orange CoUnty, california, All
of which is located within M~rin~ CO~S Ai~ Station ~a~p P~ndletbh~
described as follows:~

COMMENCING at Marine Corps Air Station Camp Pendleton horizontal control
station "Carp" shown as a concrete monument with a 2" brass disk stamped
"USN 1956 Carp EL. 114.65’" on Record of Survey Map No. 10858, filed in
the Office of the County Recorder of San Diego County, for the purpose of
this legal description, Control Point "Carp" has a metric grid coordinate value
of N629465.6521 meters, E1900331.8010 meters; Thence S 82°23’41" E a
distance of 2833.038 meters (Record S 82°17’20" E a distance of 9283.09
feet ) to horizontal control station "Bushy" shown as a concrete monument
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with a 3" steel disk stamped "11TH MARINES JAMIE 1979" on said Record of
Survey Map No. :t0858; Thence S 37026’39" V¢ a distance of 13,740.399
meters to THE TRUE POINT OF BEGINNING;

Thence N 64°30’45" E a distance of 153.168 meters; Thence S 23°43’29" E
a distance of 61.353 meters; Thence S 18~26’12" E a distance of 24.804
meters;

Thence through a non-tangent curve turning to the right, with an arc length
of 380.682 meters, a radius of 345.391 meters, a chord bearing S 13~53’43"
W, and a chord length of 361.703 meters;

Thence N 24°16’35’’ W a distance of 215.972 meters; Thence N 64°07’59" E
a distance of 70.894 meters; Thence N 23015’29" W a distance of 149.229
meters to THE TRUE POINT OF BEGINNING.

CONTAINING: 5.241 hectares (12.952 at.).

PARCEL J: WIRE MOUNTAIN 1

That certain parcel of land situated in the County of San Diego, State of
California, being a portion of Rancho Santa Margarita Y I_as Flores as shown
on Record of Survey Map No. 794 filed ]anuary 17, 1940 in the Office of the
County Recorder of San Diego County and a portion of Rancho Mission Viejo
as shown on a Record of Survey recorded in Book 12, Page 5 of Records of
Survey in the Office of the County Recorder of Orange County, California, all
of which is located within Marine Corps Air Station Camp Pendleton,
described as follows:

COMMENCING at Marine Corps Air Station Camp Pendleton horizontal control
station "Carp" shown as a concrete monument with a 2" brass disk stamped
"USN 1956 Carp EL. 114.65’" on Record of Survey Map No. 10858, filed in
the Office of the County Recorder of San Diego County. For the purpose of
this legal description, Control Point "Carp" has a metric grid coordinate value
of N629465.6521 meters, E:1900331.SD10 meters; Thence S 82°23’41’’ E a
distance of 2833.038 meters (Record S 82017’20" E a distance of 9283.09
feet ) to horizontal control station "Bushy" shown as a concrete monument
with a 3" steel disk stamped "11TH MARINES JAMIE 1979" on said Record of
Survey Map No. 10858; Thence S 36012’48" W a distance of 13990.449
meters to THE TRUE POINT OF BEGINNING;

Thence S 36°19’08" E a distance of 118.209 meters; Thence S 49°19’11" E
a distance of 59.687meters; Thence N 49°48’14" E a distance of 81.645

G-2-164



meters; Thence N 63°56’48" E a distance of 52,4:15 meters; Thence S
29°03’31" E a distance of 381.496 meters; Thence S 48°03’24" W a distance
of 547.287 meters; Thence N 59~06’46" W a distance of 30.023 meters;
Thence N 23°25’:15" W a distance of 160.441 meters; Thence N 23%9’03" W
a distance of 216.571 meters; Thence N :12~47’52" E a distance of 86.250
meters; Thence N 35°36,47" E a distance of 56.145 meters; Thence N
54~33’39" E a distance of 105.529 meters; Thence N 03°25’55" E a distance
of 34.724 meters; Thence N 48°43’39" E a distance of 92.019 meters;
Thence N 38°29’41" W a distance of 106.472 meters; Thence N 48°03’59" E
a distance of 39.750 meters to THE TRUE PO]NT OF BEGINNING.

CONTAINING: 23.572 hectares (58.248 ac.).

PARCEL K: WIRE MOUNTAIN 2

That certain parcel of land situated in the County of San Diego, State of
California, being a portion of Rancho Santa Margarita Y Las Flares as shown
on Record of Survey Nap No. 794 filed 3anuary 17, 1940 in the Office of the
County Recorder of San Diego County and a portion of Rancho Mission Viejo
as shown on a Record of Survey recorded in Book 12, Page 5 of Records of
Survey in the Office of the County Recorder of Orange County, California, all
of which is located within t4arine Corps Air Station Camp Pendleton,
described as follows:

COMMENCING at Marine Corps Air Station Camp Pendleton horizontal control
station "Carp" shown as a concrete monument with a 2" brass disk stamped
"USN 1956 Carp EL. 1:14.65’" on Record of Survey Map No. 10858, filed in
the Office of the County Recorder of San Diego County. For the purpose of
this legal description, Control Point "Carp" has a metric grid coordinate value
of N629465.652:1 meters, E190033:1.8010 meters; Thence S 82~23’4E" E a
distance of 2833.038 meters (Re~rd S 82°17’20" E a distance of 9283.09
feet) to horizontal control s~at~ion ~BuShy" shown as a concrete monument
with a 3" steel disk stamped "11TH MARINES 3AMIE :1979" on said Record of
Survey Map No. 10858; Thence S 37~32’29" W a distance of :12730.943
meters to THE TRUE POINT OF BEGINNING;

Thence N 69°46’59" E a distance of 185.391 meters; Thence S 49°37’02" E
a distance of :127.700 meters; Thence S 09~17’08" E a distance of :176.307
meters; Thence S 03~55’43" W a distance of 38.042 meters; Thence S
08~09’30" E a distance of 156.668 meters; Thence S 29%6’13" E a distance
of 194.500 meters; Thence S 60~05’42" E a distance of 28.780 meters;
Thence S 03~03’05" W a distance of 31.429 meters; Thence S 35~46’12’’ E a
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distance of :100.093 meters; Thence S 27°57’12" E a distance of 69.499
meters; Thence S 16°51’45" E a distance of 41,658 meters; Thence S
24°41’50" E a distance of 60.105 meters; Thence S 28°23’15" E a distance
of 113.886 meters; Thence S 47°42’11" W a distance of 199.113 meters;
Thence N 82°23’54" W a distance of 146.546 meters; Thence N 50°27’35" W
a distance of 12.359 meters; Thence N 27~22’31" W a distance of 15.155
meters; Thence N 30046’36" W a distance of 73.528 meters; Thence N
21~44’16’’ W a distance of 43.740 meters; Thence N 30°42’04" W a distance
of 35.929 meters; Thence N 19°13’44" E a distance of 66.837 meters;
Thence N 35022’04" W a distance of 76.732 meters; Thence S 55~22’06" W
a distance of 24.278 meters; Thence N 71040’22" W a distance of 63.481
meters; Thence N 27034’39" W a distance of 86,889 meters; Thence N
13°06’50’’ W a distance of 34.158 meters; Thence N 31~38’45~ E a distance
of 47.036 meters; Thence N 35048’34" W a distance of 14.019 meters;
Thence N 77o42’30" W a distance of 112.714 meters; Thence N 44°52’18" W
a distance of 58.703 meters; Thence N 23~14’50" W a distance of 187.278
meters; Thence N 2:1°53’58" W a distance of :116,551 meters; Thence N
32°10’29" E a distance of 71.660 meters; Thence N 51°13’18" E a distance
of 12.394 meters; Thence N 67°42’26" E a distance of 71.089 meters;
Thence N 26°41’39" E a distance of 45.350 meters; Thence N 05°25’14" W a
distance of 58.357 meters; Thence N 81~45’33" E a distance of 51.039
meters; Thence N 37°05’38" E a distance of 18.293 meters; Thence N
31°46’56" W a distance of 49.061 meters to THE TRUE POINT OF
BEGINNING.

CONTAINING: 40.192 hectares (99.317 ac.).

PARCEL LI: WIRE MOUNTAIN 3

That certain parcel of land situated in the County of San Diego, State of
California, being a portion of Rancho Santa Margarita Y Las Flores as shown
on Record of Survey Map No. 794 filed January 17, 1940 in the Office of the
County Recorder of San Diego County and a portion of Rancho Mission Viejo
as shown on a Record of Survey recorded in Book 12, Page 5 of Records of
Survey in the Office of the County Recorder of Orange County, California, All
of which is located within Marine Corps Air Station Camp Pendleton,
described as follows:

COMMENCING at Marine Corps Air Station Camp Pendleton horizontal control
station "Carp" shown as a concrete monument with a 2" brass disk stamped
"USN 1956 Carp EL. 1:14,65’" on Record of Survey Map No. 10858, filed in
the Office of the County Recorder of San Diego County, for the purpose of
this legal description, Control Point "Carp" has a metric grid coordinate value
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of N629465.652:1 meters, E1900331.8010 meters; Thence S 82°23’41" E a
distance of 2833.038 meters (Record S 82017’20" E a distance of 9283.09
feet ) to horizontal control station "Bushy" shown as a concrete monument
with a 3" steel disk stamped ’,11TH MARINES 3AMIE 1979" on said Record of
Survey Map No. 10858; Thence S 37°34’36" W~a distance of 14639.824
meters to THE TRUE POINT OF BEGINNING;

Thence N 66°51’15" E a distance of 259.724 meters; Thence N 79°31’33u E
a distance of 8.308 meters; Thence N 78°23’23" E a distance of 5.177
meters; Thence N 66°27’48~ E a distance of 12.103 meters; Thence N
57°57’21" E a distance of 5.575 meters; Thence N 48°40’:~7" E a distance of
10.195 meters;

Thence through a non-tangent curve turning to the right, with an arc length
of 5.298 meters, a radlus of 11.009 meters, a chord bearing of N 62°27’31."
E, and a chord length of 5.247 meters to a point known as point "A" for this
description;

Thence through a non-tangent compound curve turning to the right, with an
arc length of 13.840 meters, a radius of 10.716 meters, a chord bearing of S
66045’23" E, and a chord length of 12.898 meters;

Thence S 26052’53" E a distance of 9.826 meters; Thence S 35°52’17" E a
distance of 29.259 meters; Thence S 32058’35" E a distance of 10,378;
Thence S 25°07’33" E a distance of 6,1.93 meters; Thence S 23°26’05" E a
distance of 304.753 meters;

Thence through a non-tangent curve turning to the right, with an arc length
of 144.431 meters, a radius of 113.474 meters, a chord bearing of S
12043’50" W, and a chord length of 1.34.877 meters;

Thence S 48°58’17" W a distance of B4.089 meters;

Thence thi=oU~h a non,tangent cu~e turning to the right, with an arc length,
of 43.0i0 meters, a radius of 88.075 meter~, a chord bearing of S 62°57’40’
W, and a chord length of 42.584 meters;

Thence S 75~40’26" W a distance of 50.056 meters;

Thence through a non-tangent curve turning to the left, with an arc length of
50.319 meters, a radius of 86.974 meters, a chord bearing of S 59006’00’’
W, and a chord length of 49.620 meters;
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Thence through a non-tangent reverse curve turning to the right, with an arc
length of 14.242 meters, a radius of 8.573 meters, a chord bearing of N
89°53’03" W, and a chord length of 12.660 meters;

Thence N 44°48’1B" W a distance of 29.363 meters;

Thence through a non-tangent curve turning to the right, with an arc length
of 371.573 meters, a radius of 590.140 meters, a chord bearing of N
26°46’02’’ W, and a chord length of 365.466 meters;

Thence N 08°43’45" W a distance of 63.164 meters; Thence N 15°33’39" W
a distance of 37.270 meters; Thence N 22°08’49" W a distance of 9.055
meters to THE TRUE POINT OF BEG:INNING.

PARCEL L2

Commencing at said point "A" as described above; Thence N 66°53’23" E a
distance of 30.:167 meters to THE TRUE POINT OF BEGINNING;

Thence N 66°52’40" E a distance of 138.286 meters;

Thence through a non-tangent curve turning to the right, with an arc length
of ].4.:~].2 meters, a radius of 9.050 meters, a chord bearing of S 68027’07"
E, and a chord length of :~2.725 meters;

Thence S 18059’42" E a distance of 190.742 meters; Thence S 12°47’52" W
a distance of 86.250 meters; Thence S 23°:~9’03" E a distance of 216.571
meters; Thence S 75013’30" W a distance of :~09.685 meters; Thence N
08°15’01’’ W a distance of 4:~.171 meters; Thence N D2°05’19" W a distance
of 32.726 meters; Thence N :~5o34’40" W a distance of 32.71# meters;
Thence N 23023’46" W a distance of 302.60:~ meters;

Thence through a non-tangent curve turning to the left, with an arc length of
14.355 meters, a radius of 89.222meters, a chord bearing of N 28°00’19"
W, and a chord length of 14.339 meters;

Thence N 35°51’41" W a distance of 28.099 meters; Thence N 32~02’43" W
a distance of 10.736 meters;

Thence through a non-tangent curve turning to the right, with an arc length
of :~6.475 meters, a radius of 10.537 meters, a chord bearing of N 12044’50"
E, and a chord length of :~4.847 meters to THE TRUE POINT OF BEGINN]NG,
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CONTAINING: Parcels 1 and 2 having a combined area of 22.234 hectares
(54.940 ac.).

PARCEL M: AREA 11 GOQ

That certain parcel of land situated in the County of San Diego, State of
California, being a portion of Rancho Santa Margarita Y Las Flores as shown
on Record of Survey Map No. 794 filed January 17, 1940 in the Office of the
County Recorder of San Diego County and a portion of Rancho Mission Viejo
as shown on a Record of Survey recorded in Book 12, Page 5 of Records of
Survey in the Office of the County Recorder of Orange County, California, All
of which is located within Marine Corps Air Station Camp Pendleton,
described as follows:

COMMENCING at Marine Corps Air Station Camp Pendleton horizontal control
station "Carp" shown as a concrete monument with a 2" brass disk stamped
"USN 1956 Carp EL. 114.65’" on Record of Survey Map No. 108S8, filed in
the Office of the County Recorder of San Diego County, for the purpose of
this legal description, Control Point "Carp" has a metric grid coordinate value
of N629465.6521 meters, E1900331.80:10 meters; Thence S 82023’4:1" E a
distance of 2833.038 meters (Record S 82017’20" E a distance of 9283.09
feet } to horizontal control station "Bushy" shown as a concrete monument
with a 3" steel disk stamped "11TH MARINES 3AMIE 1979" on said Record of
Survey Map No. 10858; Thence S 33°39’00" W a distance of 2647.215
meters to THE TRUE POINT OF BEGINNING;

Thence through a non-tangent curve to the left with an arc length of 20.369
meters, a radius of 12.773 meters, a chord bearing of N 80°03’17 E, and a
chord length of 18.278 meters;

Thence N 42°14’37" E a distance of 115.386 meters;

Thence through a non-tangent curve to the right with an arc length of
27.137 meters, a radius of 31.758 meters, a chord bearing of N 59o57’00"
E, and a chord length of 26.319 meters;

Thence N 86°07’48" E a distance of :~08.270 meters; Thence N 24°19’20" E
a distance of 10.910 meters; Thence N 86o29’24" E a distance of 46.763
meters; Thence S 54°47’18" E a distance 17.523 meters; Thence
$25°16’35" W a distance of 10.716 meters;
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Thence through a non-tangent curve to the right with an arc length of
35.:[50 meters, a radius of 18.750 meters, a chord bearing of S 37058’42"
W, and a chord length of 30.225 meters;

Thence S 07°33’51" E a distance of 22.597 meters; Thence S 64°00’03" W a
distance of 51.621 meters; Thence N 19o35’25’’ W a distance of 17.349
meters; Thence S 72035’20" W a distance of 37.998 meters; Thence S
49°14’21" W a distance of 31.428 meters; Thence S 75°16’51’ W a distance
of 50.009 meters; Thence S 43058’30" W a distance of 59.206 meters;
¯ Thence N 48015’57" W a distance of 59.220 meters; Thence S 41°34’14" W
a distance of 6.755 meters;

Thence through a non-tangent curve to the left with an arc length of 21.575
meters, a radius of 15.329 meters, a chord bearing of S 06°23’00" E, and a
chord length of 19.837 meters;

Thence N 45034’02" W a distance of 32.831 meters to THE TRUE POINT OF
BEGINNING,

CONTAINING: 1.969 hectares (4.866 ac.).

PARCEL N: MCRD SAN DIEGO

A PORTION OF "FHE U.S. MAR.INE CORPS RECRUIT DEPOT AS SHOWN ON
RECORD OF SURVEY MAP NO, 15746 BEING MORE PARTICULARLY
DESCRIBED AS FOLLOWS:

COMMENCING AT THE GPS STATION NO. 1027 ON RECORD OF SURVEY MAP
NO. 15746
(FOUND 1 3/4 " BRASS PLUG WITH PUNCH MARK AND STAMPED "1027" IN
CONCRETE WALK PER R.O.S. NO. S 9050 14492 & 15213 AND C.R. NO.
10,900 WITH COORDINATES
N 1851225.43, E 6266638.45);

THENCE $62°20’11" E A DISTANCE OF 605.38 FEET; TO THE TRUE POINT
OF BEGINNING;

THENCE N 03°57’58" W A DISTANCE OF 4,63 FEET; THENCE N 07033’33" E
A DISTANCE OF 116.27 FEET; THENCE N 21°45’18" E A DISTANCE OF 38,85
FEET; THENCE S 68°42’47" E A DISTANCE OF 18.92 FEET; THENCE N
69043’47" E A DISTANCE OF 143,36 FEET; THENCE N 23°01’12" W A
DISTANCE OF 30.00 FEET; THENCE N66°58’48" E A DISTANCE OF 165,60
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FEET; THENCE S 23°01’12’ E A DISTANCE OF 30.00 FEET; THENCE N
66058’48" E A DISTANCE OF 40.38 FEET; THENCE N 23°01’12" W A
DISTANCE OF 55,48 FEET; THENCE N 66058’48" E A DISTANCE OF 124.89
FEET; THENCE N B5°35’38" E A DISTANCE OF 97.04 FEET; THENCE S
44°42’36" E A DISTANCE OF 94.12 FEET; THENCE S 19°17’09"E A
DISTANCE OF 72.80 FEET; THENCE N 78°28’56~ E A DISTANCE OF 10.09
FEET; THENCE S 19°17’09"E A DISTANCE OF 10.10 FEET;

THENCE THROUGH A NON-TANGENT CURVE TURNING TO THE RIGHT, WITH
AN ARC LENGTH OF 162.56 FEET, A RADIUS OF 882.45 FEET, A CHORD
BEARING OF N 84o10’33" E, AND A CHORD LENGTH OF 162.33 FEET;

THENCE N 00°13’21" W A DISTANCE OF 10.00 FEET; THENCE N 89046’39" E
A DISTANCE OF 10.00 FEET; THENCE S 00o13’21" E A DISTANCE OF 10.00
FEET;

THENCE THROUGH A NON-TANGENT CURVE TURNING TO THE RIGHT, WITH
AN ARC LENGTH OF 48.85 FEET, A RADIUS OF 1382.45 FEET, A CHORD
BEARING OF S 88018’42" E, AND A CHORD LENGTH OF 48.85 FEET;

THENCE THROUGH A NON-TANGENT REVERSE CURVE TURNING TO THE
LEFT, WITH AN ARC LENGTH OF 85.58 FEET, A RADIUS OF 63.32 FEET, A
CHORD BEARING OF N 49{)22’29u E, AND A CHORD LENGTH OF 79.21 FEET,

THENCE THROUGH A NON-TANGENT REVERSE CURVE TURNING TO THE
RIGHT, WITH AN ARC LENGTH OF 38.34 FEET, A PAD]US OF
400.00 FEET, A CHORD BEARING OF N 12049’44" E, AND A CHORD LENGTH
OF 38.32 FEET;

THENCE N 70o37’03" W A DISTANCE OF 10.00 FEET; THENCE N 19022’57" E
A DISTANCE OF :[0.00 FEET; THENCE S 70037’03" E A DISTANCE OF 10.00
FEET;

THENCE THROUGH A NON-TANGENT CURVE TURNING ~O THE RtGHT~ WITH
AN ARC LENGTH OF 263.31 FEET, A RADIUS OF 486.73 FEET, A CHORD
BEARING OF N 35o12’13" E, AND A CHORD LENGTH OF 260.12 FEET;

THENCE N 38022’49" W A DISTANCE OF 10.00 FEET; THENCE N 51°37’11" E
A DISTANCE OF 10.00 FEET; THENCE S 38022’49’’ E A DISTANCE OF 10.00
FEET;

THENCE THROUGH A NON-TANGENT CURVE TURNING TO THE RIGHT, WITH
AN ARC LENGTH OF 37.41 FEET, A RADIUS OF 486.73 FEET, A CHORD
BEARING OF N 54002’35" E, AND A CHORD LENGTH OF 37.40 FEET;

G-2-171



¯ THENCE N 55°I1’51" E A DISTANCE OF 28.07 FEET; THENCE S 33057’38" E
A DISTANCE OF 21.38 FEET; THENCE S 54039’54" W A DISTANCE OF 61.94
FEET;

THENCE THROUGH A NON-TANGENT CURVE TURNING TO THE LEFT, WITH
AN ARC LENGTH OF 220.57 FEET, A RADIUS OF 445.26 FEET, A CHORD
BEARING OF S 38055’42" W, AND A CHORD LENGTH OF 218.32 FEET;

THENCE THROUGH A NON-TANGENT COHPOUND CURVE TURNING TO THE
LEFT, WITH AN ARC LENGTH OF 101.62 FEET, A RADIUS OF 349.85 FEET, A
CHORD BEARING OF S 16024’56" W, AND A CHORD LENGTH OF 101.27
FEET;

THENCE THROUGH A NON’TANGENT COMPOUND CURVE TURNING TO THE
LEFT, WITH AN ARC LENGTH OF 20.22 FEET, A RADIUS OF 18.14 FEET, A
CHORD BEARING OF N 23o50’21" W, AND A CHORD LENGTH OF Ig.19 FEET;

THENCE THROUGH A NON-TANGENT REVERSE CURVE TURNING TO THE
RIGHT, WITH AN ARC LENGTH OF 7g.78 FEET, A RADIUS OF 40.g6 FEET, A
CHORD BEARING OF S 00o01’22" W, AND A CHORD LENGTH OF 67.76 FEET;

THENCE THROUGH A NON-TANGENT REVERSE CURVE TURNING TO THE
LEFT, WITH AN ARC LENGTH OF 23.70 FEET, A RADIUS OF 20.15 FEET, A
CHORD BEARING OF S 22o07’10" W, AND A CHORD LENGTH OF 22.36 FEET;

THENCE S 11051’49" E A DISTANCE OF 50.28 FEET;

THENCE THROUGH A NON-TANGENT CURVE TURNING TO THE LEFT, WITH
AN ARC LENGTH OF 309.80 FEET, A RADIUS OF 363.66 FEET, A CHORD
BEARING OF S 40o00’58" E, AND A CHORD LENGTH OF 300.52 FEET;

THENCE S 69°57’21" E A DISTANCE OF 25.41 FEET; THENCE S 88°34’36"E A
DISTANCE OF 22.50 FEET; THENCE S 77046’55’’ W A DISTANCE OF 215.39
FEET;

THENCE S77°47’19" W A DISTANCE OF 257.45 FEET; THENCE S 76°59’33’’
W A DISTANCE OF 46.75 FEET; THENCE S 75°23’14" W A DISTANCE OF
44.56 FEET; THENCE S ?4005’03" W A DISTANCE OF 92.65 FEET; THENCE S
72015’25" W A DISTANCE OF 49.30 FEET; THENCE N 08015’23’’ W A
DISTANCE OF 152.91 FEET; THENCE S 78030’29" W A DISTANCE OF 354,88
FEET;
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THENCE N40°28’21’’ W A DISTANCE OF 240.66 FEET TO THE TRUE POINT
OF BEGINNING.

CONTAINING: 4.258 HECTARES :1:(10.52 ACRES

PARCEL O: COLEVILLE HOUS;NG

THE NORTHWEST QUARTER OF THE NORTHWEST QUARTER OF SECTION 36,
TOWNSHIP 9 NORTH, RANGE 22 EAST, MOUNT DIABLO MERIDIAN, IN THE
COUNTY OF MONO, STATE OF CALIFORNIA, ACCORDING TO THE OFFICIAL
PLAT THEREOF.

TOGETHER WITH PARCELS 1,2,3, AND 4 OF PARCEL MAP NO. 31-49 IN THE
COUNTY OF MONO, STATE OF CALIFORNIA, AS PER MAP RECORDED IN
BOOK 2, PAGES 70, 70-A AND 70-B OF PARCEL MAPS, IN THE OFFICE OF
THE COUNTY RECORDER OF SAID COUNTY.

TOGETHER WITH THAT PORTION OF THE NORTHEAST QUARTER OF THE
NORTHWEST QUARTER OF SECTION 36, TOWNSHIP 9 NORTH, RANGE 22
EAST, MOUNT DIABLO MERIDIAN, IN THE COUNTY OF MONO, STATE OF
CALIFORNIA, ACCORDING TO THE OFFICIAL PLAT THEREOFs SHOWN AS A
60.00 FOOT STRIP OF LAND ON PARCEL MAP NO. 31-49, RECORDED IN
BOOK 2, PAGES 70, 70-A, AND 70-B OF PARCEL MAPS, RECORDS OF SAID
COUNTY, AND BEING PARTICULARLY DESCRIBED AS FOLLOWS:

COMMENCING FOR A POINT OF REFERENCE AT THE SOUTHWEST CORNER
OF THE NORTHEAST QUARTER OF THE NORTHWEST QUARTER OF SECTION
36, TOWNSHIP 9 NORTH, RANGE 22 EAST, M.D.M., THENCE ALONG THE
WEST LINE OF SAID NORTHEAST QUARTER OF THE NORTHWEST QUARTER
OF SECTION 36, NORTH 0007’23" WEST 518.98 FEET TO THE TRUE POINT
OF BEGINNING:

~.. THENCE ALONG THE NORTH LINE OF PARCE~ 3.AND 4 PER SAID
PARCEL MAP NO. 31-49, SOUTH B9=52’53" EAST 595.10 FEET TO THE
WESTERLY LINE OF U.S. HIGHWAY 395;

2.    THENCE ALONG SAID WESTERLY LINE, NORTH 26°11’08" WEST 66.95
FEET TO THE SOUTH LINE OF PARCEL 2 PER SAID PARCEL MAP NO. 31-49;

3, THENCE ALONG SAID SOUTH LINE, NORTH 89052’53" WEST 565.68
FEET TO THE WEST LINE OF SAID NORTHEAST QUARTER OF THE
NORTHWEST QUARTER OF SECTION 36;
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4.    THENCE ALONG SAID WEST IJNE, SOUTH 0°07’23" EAST 60.00 FEET TO
THE TRUE POINT OF BEGINNING.

EXCEPTING THEREFROM THE FOLLOWING:

COMMENCING FROM THE NORTHWEST CORNER OF SAID SECTION 36
THENCE S 60°07’05" E A DISTANCE OF 299,200 METERS TO THE TRUE
POINT OF BEGINNING;
THENCE N 65°45’09" E A DISTANCE OF 19,983 METERS;
THENCE S 24°14’51" E A DISTANCE OF 15.998 METERS;
THENCE S 65°45’09" W A DISTANCE OF lg,983 METERS;
THENCE N 24°14’51" W A DISTANCE OF 15,ggB METERS TO THE TRUE
POINT OF BEGINNING,

CONTAINING: 23.152 hectares (57.211 ac.).

Parcel P:

Easements including but not limited to the right of access to and use of the
streets, roads, electric, gas telephone, water and sewer facilities now or in
the future appurtenant to the above described property as defined and
granted in that certain Real Estate Ground Lease, memoranda of which were
recorded September 30, 2003 as File No. 2003010766 of the Official Records
of Mono Count), and as File No. 20031202232 of the Official Records of San
Diego County, by and between the United States of America, Department of
the Navy, as Lessor and Hunt Lincoln Clark Family Communities, LLC, as
Lessee, Dated October 1, 2003, subject to the terms and conditions
contained therein.
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EXHIBIT

PROCEDURES FOR REVIEW OF DESIGN MATERIALS

The Company acknowledges that the Schedule is "fast track" for design and
construction, in order to accommodate the expedited nature of the Schedule and
to avoid delays in the progress of the Work, the Company must make timely
decisions and grant approvals for the Design Materials and Design Work when
requested by the Design/Builder.

The Company will provide written approval withi ys of
requested review for Design Materials and Design Work. The Company
acknowledges that the design subcontractor and/or its consultants will not stop
work during the review and approval period and that delays in issuing review
comments may impac! the Subslantia] Completion dates given in Exh~it H. The
Company will inform the Design/Builder of any element of the Design Material
or Design Work that is not acceptable at the time of such review, lfthe Company
does nm provide a wfinen response within th day review time,
then after ays written notice from the Design/Builder, the
Company will have been deemed to approve the Design Materials or Design
Work.

Except for the final Construction Documents, all Company approvals, comments,
and/or modifications will be incorporated into the next document iteration. The
Design/Builder and its Design Subcontractor will not be required to produce
revisions to review documents, unless said documents are unacceptable to the
Company. Comments and/or modifications to 1he final Cons~ruetion Documents
will be incorporated and issued through addenda or modification of the relevant
document.

4. The following constim!e the anticipated review stages of the Design Work:

ao Design Development: 100% Design Development documents will be
submitted for review and approval. The ]00% Design Development
package will include Civil and Archilectural documents and summary
Specifications with su~cien~ detail to demonstra!e design intent and
subs!antial conformance 1o RFP requirements. The Architectural
Documents will inc]ude 1/4 scale unit plans, I/8 scale building plans and
devations, and an architemural site plan. The Civil Documents will
include grading and improvement plans with preliminary road and utility
profiles.

Cons!ruction Documents: Review and approval will occur at 50% and
100% completion of the Construction Documents. The 50% level of
completion will coincide with submission of !he Construction Documents
1o 1he City of San Diego for permit and first plan check. At this time the

Exh. ~-]
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Company wil! review all drawings and speeifiealions. The Company will
give final approval of all Drawings and Speeifiealions upon review of the
100% Construction Documents.

The Design/Builder shall provide a submittal register detailing the i|~ms to be
submitted by the Design/Builder to the Company for approval within 

 The Company shall review and
approve this list withi  days from receipt of the register. The
Design/Builder will then provide submitlals for review and approval in
accordance with the register. The Company shall approve individual submittals
submitted by the Design/Builder .

Notwithstanding the foregoing, if the Design/Builder and/or a Design
Subcontractor delermine that the Company’s approval of a specific component,
item, or system is required to continue the Design Work in accordance with the
Schedule, and such approval is not described above, the Company shall give its
approval in accordance with paragraph 2 above.

Exh.
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EXHIBIT K

AUTHORIZED REPRESENTATIVES

Camp Pendieton ("the Company") Representatives:

Exh. K-I

G-2-177



Exh. K-2

G-2-178



EXHIBIT L

INSURANCE REQUIREMENTS

Prior to commencement &any work under this Agreemenl and, except as noted below,
~ntii the completion and final payment is made for the work, the Design/Builder, as Cost
of Work, shall purchase and maintain in a company or companies lawfully authorized to
do business in the jurisdiction in which the Project is located, insurance which protects
the Design/Builder from claims which may ~xise from the work performed. Such
insurance will be placed with insurance company or companies having an A.M. Best
Rating of" Certificates of Insurance will be furnished to the Venture evidencing the
required coverages as outlined below and will evidence the dates of such coverage. The
Design/Bui|der will require each Subcontractor to obtain insurance coverage in types and
amounts commensurate with industry practice and the scope of their respective
subcontract.

I. Workers’..Compensation and Employers Liability Coverage 1o comply with the laws
of California where the project is located and elsewhere as may be reqnired. Coverage
shall include:

Commercial General Liability Coverage: Coverage to include the following
extensions;

Exh. L-I
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Automobile Liability Coverage: Coverage for damages because of bodily injury,
death or a
person or persons, o~ property damage arising out of the ownership, maintenance or
use of a motor vehicle.

_Commercial Umbrel]a Liability:. Coverage will apply excess of the Employer’s
Liability
Limits, Commercial Automobile Liability Limits, and Commercial General Liability
Limits.
Coverage to be wrillen on a following form (except for Products/Compleled
Operations)

Builder’S .Risk Coverag

Exh. L-2
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7. The Design/Builder will endorse the Commercial General Liability and Umbrella
Policies to include the Company and Department of Navy as Additional ]nsured’s using

 Coverage is to be endorsed to reflect that this
insurance is to be primary and non-contributory for the Company, and Department of
Navy.

8. The Design/Builder shall file Certificales of Insurance with the Company prior to the
commencement of work and/ur payment. Such Certificates shall be subject to the
approval of the Company as to the adequacy of protection and qualifications of the
insurer. In the event that the Design/Builder fails to furnish and maintain the required
insurance and provide satisfactory evidence thereof, the Company shall provide 

notice to the Design/Builder. Thereafter the Company shall have the right
to purchase and maintain insmance coverage as required per Schedule L, and
Design/Builder agrees to pay the cost of said insurance to the Company.

9. Company’s Liability Insurance

The Company shall be responsible for purchasing and maintaining the Venture’s
usual liability Insurance, if desired. Optionally, the Company may purchase and
maintain other insurance for Self-protection against claims which may ~se from
operations under the Contract. The DesigrgBui]der shal! not be responsible for
purchasing and mainlaining this optional Company’s liability insurance unless
specifically required by Ihe Comract Documents.
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EXHIBIT M
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EXBIBIT

FORM OF CONTRACTOR PAYMENT BOND AND PERFORI~ANCE BOND

Exh. N-I-I
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EXHIBIT N-2

FORM OF SUBCONTRACTOR BONDS

Exh. N-2-I
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CO-OBLIGEE’S DUAL OBL]GEE RIDER

Exh. N-2-3

G-2-195



Exbib|t "~"

PERFORMANCE BOND
(S~bco~tr~¢
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EXHIBIT P

DAVIS BACON COMPLIANCE

Design/Buildm" Audit Procedure:

Design/Builder (which also may be referred to as "Contractor" or "Prime Contractor")
shall comply with, and require subcontractors through their Subconmtct Agreements to
comply with, provisions of the Davis-Bacon Act and the applicable Wage Decision, and
the Payrolls and Basic Records provision. The Davis-Bacon Act as found in Federal
Acquisition Re,relation (FAR) 52.222.6 is p~’ovided below, and is followed by the
Payrolls and Basic Records provision.

Design/Builder shall requke each subcontractor to submit their weekly payroll reports for
the month to the Design/Builder no later than the 7th day after the date the
subcontractm’s employees are paid their last payment for the month. Subcontractors
shall be advised that more frequent submissions may be required to resolve certain issues.

DesigrdBuild~r shall take appropriate aaion to ensure that employees performing work
on the project are properly classified and listed on the reports, and that minimum wages
and fringe benefits required by the Wage Decision are being paid. Design/Builder also
shall be responsible for reconciling, as necessary, the subcontractor’s payroll reports with
its daily reports; conducting interviews, as appropriate, with subcontractor employees to
verify actual wages being paid; and identifying discrepancies and poss~le violations.

Design/Bui]dcr shall notify subcontractors of discrepancies and possible violations, and
ensure that corrective actions, if required, are taken within 30 days. lfthe Design/Builder
and the subcontractor cannot resolve discrepancies or poss~le violations, or required
corrective actions have not been taken within 30 days, the Design/Builder shall submit a
report in delail to the Managing Member.

Design/Builder shall make al! documents and materials, including its own certified
payroll reports, notifications regarding discrepancies ~nd possible violations, and records
concerning all follow-up actions, available to Managing Member upon request.

Formal response by the Design/Builder Department of Labor representatives,
Congressional offices, or other interested parties shall be coordinated by the Managing
Member with the Naval Facilities Engineering Command Business Agreement Manager
for the project and Labor Advisor prior to responding.

Exh. P. ]
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Davis-Bacon Act (Feb 1995)

(a) All laborers and mechanics employed or working upon the sile of the work will be
paid unconditionally and not less often than once a week, and without subsequent
deduction or rebate on any account (excep~ such payroll deductions as m’e permitted by
regulations issued by the Secretary of Labor under the Copeland Act (29 CFR part 3),
the ~ull amount of wages and bona fide fringe b~nefits (or cash equivalents thereof) due
at time of payment computed at rates not less than those contained in the wage
determinmion of the Secretary of Labor which is attached hereto and made a part hereof,
regardless of any contractual reladonship which may be alleged to exist between the
Contractor and such laborers and mechanics. Contributions made or costs reasonably
anticipated ~’or bona i~de f’Hnge benefits under section ] {b){2) of the Davis-Bacon Act
on behalf of laborers or mechanics are considered wages paid to such laborers or
mechanics, subject to the previsions of paragraph (d) of this clause; also, regular
contributions made or costs incurred for more than a weekly period (but not lass often
than quarterly) under plans, funds, or programs which cover the particular weekly
period, are de~ned m be constructively made or incuned during such period. Such
laborers and mechanics shall be paid not less than the appropriate wage rate and fringe
benefits in the wage determination for the classification of work actually performed,
withoul regard to skill, except as provided in the clause entitled Apprentices and
Trainees. Laborers or mechanics performing work in more than one classification may
be compensated at the rate specified for each classification for the time actually worked
therein; provided, that the employer°s payroll records accurately sat forth the time spent
in each c]asdfication in which work is performed. The wage determination (including
any additional classifications and wage rates conformed under paragraph (b) of this
clause) and the Davis-Bacon posler OVH-1321) shall be posted at all ximes by the
Contractor and its subcontractors at the site of the work in a prominent and accessible
place where it can be easily seen by the workers.

(b)(l) The Contracting Officer shall require that any class of laborers or mechanics
which is not listed in the wage determination and which is to be employed under the
contract shall be classified in conformance with the wage determinmion. The
Contracting Officer ~all approve an additional classification and wage rate and fringe
benefils therefor only when all the following criteria have been met:

......(i) The work !Obe performed b~ the classification requited is not performed by a
classification in the wage determination.
(ii) The classification is utilized in the area by the construction industry.
{iii) The proposed wage r~te, including any bona fide fringe benefits, bears a
reasonable reletionship to the wage rates ~onlained in the wage determination.

(2) lfthe Contractor and the laborers and mechanics to be employed in the classification
(if known), or their representatives, and the Contracting Officer agree on the
classification and wage rate (including the amount designated for fringe benefils, where
appropriate), a reporl of the action taken shall be sent by the Contracting Officer to the
Administrator of the:

Wage and Hour Division

I

I

I

I
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Emp|oyment Standards Administration
U.S. Department of Labor
Washington, DC 20210

The Administrator or an authorized representative will approve, modify, or disapprove
every additional classification action within 30 days of receipt and so advise the
Contracting Officer or will notify the Contracting Officer within the 30-day period that
additional time is necessary.
(3) In the even~ the Contractor, the laborers or mechanics to be employed in the
classification, or their representatives, and the Contracting Officer do not agree on the
proposed classification and wage rate (including the amount designated for fringe
benefits, where appropriate), the Contracling Officer shall refer the questions, including
the views of all interesled panics and 1he recommendation of the Conlracting Officer, to
the Administrator ofthe Wage and Ho~r Division for determination. The Administrator,
or an authorized representative, will issue a determination within 30 days of receipt and "
so advise the Contracting Officer or will notify the Contracting Officer within the 30-
day period that additional ~me is necessary.
(4) The wage rate (including fringe benefits, where appropriate) determined pursuant to
paragraphs (b)(2) and (bX3) of this clause shall be paid to al! workers performing work
in the classification under this c.ontra~t from the firsl day on which work is pcrt’orrned in
the classification.

(c) Whenever the minimum wage rate prescribed in lhe contract for a class of laborers
or mechanics includes a fringe beneftl which is not expressed as an hourly rate, the
Contractor shall either pay the benefit as stated in the wage determination or shal] pay
another bona fide fringe benefit or an hourly cash equivalent thereof.

(d) If the Contractor does not make payments to a trust~ or other third person, the
Contractor may consider as part of the wages of any laborer or~mechanic the amount of
any costs reasonably anticipated in providing bona fide fringe benefits under a plan or
program; provided, That the Secretary of Labor has found, upon the written rcqoe$1 of
the Contractor, thal the applicable standards of the Davis-Bacon Act have been met. The
Secretary of Labor may require the Contractor to sel aside in a scparale account asses
for the meeting of obligations under the plan or program.
(End of clause)

Any action on the part of the Contracting Officer will be arranged by the Naval
Facilities Engineering Command Business Agreement Manager and Labor Advisor.

Payrolls and Basic Records.

(a) Payrolls and basic records relating thereto shall be maintained by the Contraclor and
subcontractors during the course of the work and preserved for a period of 3 ),ears
thereafter for all laborers and mechanics working at the site of the work, Such records
shall contain the name, address, and social security number of each such worker, his or
her correct classification: hourly rates of wages paid (including rates of contributions or



costs anticipate~ for bona fide fringe benefits or cash equivalents thereof of the types
described in section l (b)(2)(B) of the Davis-Bacon Act), daily and weekly number of
hours worked, deductions made, and actual wages paid. Whenevcr the Secretary of
Labor has found, under paragraph (d) of the clause entitled Davis-Bacon Act, that the
wages of any laborer or mechanic include the amount of any costs reasonably
anticipated in providing benefits under a plan or program described in section 1 (bX2)(B)
of the Davis-Bacon Act, the Contractor ~nd subcontractors shall maintain records which
show that the commitment to provide such benefils is enforceable, that the plan or
program is financially responsa’ble, and that the plan or program has be~n communicated
in writing to the laborers or mechanics affecled, and records which show the costs
anticipated or the actual cost incurred in providing such benefits. Contractors and
subcontractors employing apprentices or trainees nndcr approved programs shall
mainlain written evidence of the registration of apprenticeship programs and
cer~i~callon of trainee programs, the regislration of the apprentices and trainees, and the
ratios and wage rates prescribed in the applicable programs.

(b)(I) The Con~xactor shall prepare and relain and subcontractors submit for each week
in which any contract work is pro’formed a copy of all payrolls to the Contractor no ]atcr
than the 7I~ day after the date the subcontractor’s employe~s are paid their last payment
for the month. The payrolls submitt~ shall s~ out accu’n~ely and completely all of the
information required to be maintained under paragraph (a) of this clause. This
information may be submltled in any form desired. Optional Form WH-347 (Federal
Stock Number 029-005-00014-1) is available for this purpose and may be purchased
from the Superintendent of Documentg, U.S. Government Printing Office, Washington,
DC 20402.
The Prime Contractor is responsible for the submission of copies of payrolls by all
subcontraclors.
(2) Each payroll submitted shall be accompanied by a "Statement of Compliance,"
signed by the Contractor or subcontractor or his or her agent who pays or supervises the
payment of the persons employedunder the contract and shall certify-

(i) That the pa~o]l f~ the payroll period conlains the information required to be
maimained under par~grsph (a) of this clause and that such information is con’ect
and complete;
(it) That each laborer or mechanic (including each helper, apprentice, and trainee)
en’|ployed on the contracl during the payroll period has been paid the full weekly
wages earned, ~dthom rebaie, either directly ~)r indirectly, ahd ih~t~o deductions
have been made either directly or indirectly from the full wages earned, othe~ than
permissible deductions as set forth inthe Regulations, 29 CFR part 3; and
(lit) That each laborer or mexaheniC has been paid not less than the applicable wage
rates and fringe benefits or cash ~uivalents for the classificalion of work
performed, as specified in the applicable wage determination incorporated into the
contract.

(3) The weekly submission of a properly executed certification se~ forth on the reverse
side of Optional ]=orm WH-347 shall satisfy the requirement for submission of the
"Stalemen! o~’Compliance" required by paragraph (b)(2) of this clause.
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(4) The falsification of any of the certifications in this clause may subject the Contractor
or subcontractor to civil or criminal prosecution under Section 1001 of Title 18 and
Section 3729 of Title 31 of the United States Code.

(c) The Contractor or subcontractor shall make the re~ords requital under paragraph (a)
of this clause available for inst~ction, copying or transcription by the Prime Contractor,
the Managing Member of the partnership, aM the ]qaval Facilities Engineering
Command Business A~’e~ment Manager o~ Labor Advisor. "The Contractor or
subcontractor shall permit Prime Contractor, the Managing M=,nbcr or representatives
of the D~artmcn! of Labor to int=’view employees d~ring working hours on the job. If
the Contractor or subcontractor fails to submit required records or to make them
available, the Prime Contractor or Managing Member may, afior written notice to the
Contractor or subcontractor, take such action as may be necessary to cause the
su@ension of any further payracnt. Furthermore, failm’e to submit the required re.c.ords
upon reque~ or to make such records available may be grounds for debarment action
pursuant to 29 CFR 5.12.

Additional clarification and guidance may be isled regarding the implementation and
enforcement of the Davis-Bacon Act under the Design/Build A#eemant.
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APPENDIX ] 3

DAVIS BACON WAGE DETERMINATION

CA020001 MOD 20 (17 JAN 03) AND

CA020028 MOD 24 (24 JAN 03)

General Decision Number CA020001 MOD 20

General Decision Number (~A020001
Superseded Genera) Decision No. CA 0] 0001
State: California
Constraction Type:
BUILDING
DREDGING
HEAVY
HIGHWAY
RESIDENTIAL
Coumy(ies):
S~ DIEGO
BUILDING COHSTRUCTION PROJECTS; DREDGING PROJECTS (does not
inch~de hoppe~ dredge work); HEAVY CONSTRUCT]ON PROJECTS (does
not include water well drilling); HIGHWAY CONSTRUCTION PROJECTS;
I~ES1DENTIAL CONSTRUCTION I~RO~ECTS (consi~ng of single family
bome~ and apartmems up ~o and including 4 mories)
Modification Numbe~ Publication Date

0 03/01/2002
I 03/08/2002
2 03/29/2002
3 04/! 9/2002
4 0511012002
5 06/07/2002
6 06/28/2002
7 07105/2002
8 0711912002
9 08/02/2002
l0 08109/2002
I ] 08/23/2002
12 09106,~002
13 0912012002
14 l 0/0412002
15 10/25’2002
16 I l/0812002
17 12113!2002
18 01/03/2003
19 01/10/2003
20 01/I7oq003

COUNTY(ies):
SAN DIEGO
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General Decision Number CA020028 HOD 24

Superseded General Decision No. CA010028

State: California

Constluction Type:
RESIDENTIAL

County(ies):
IMPERIAL RIVERSIDE SANTA BARBAKA
LOS ANGELES SAN BERNARDINO VENTURA
ORANGE SAN LUIS OBISPO

RESIDENTIAL CONSTRUCTION PROJECTS (consisting of single family
homes and apartments up to 8nd including 4 stories)

Modification Number
0
1
2
3

5
6
7
8
9

I0

12
13
14
15

17
18
19
20
21
22
23
24

COUNTY(ies):
~MPER~AL
LOS ANGELES
ORANGE

Publication Date
03/01/2002
03/08/2002
03/22’2002
03/29’2002
04/19~2002
05/10~2002
05/17f2002
06/07~2002
07/05/2002
0~/19/2002
08/02/2002
08/09/2002
08116f2002
08/23’2002
09/06/2002
09/20/2002
10/04/2002
20/25/2002
11/08/2002
21/29/2002
12/13/2002
01/03/2003
01/10/2003
0!/17/2003
01/2~/2003

RIVERSIDE
SAN BERNARDINO
SAN L01S

SANTA BARBARA
VENT~KA

Exh. P-7

G-2-206



  

G-3-1 
 

7062755 

EXHIBIT G-3 
 

PHASE II DESIGN/BUILD AGREEMENT 
 
 

[See Attached] 

 

 
 



EXECUTION COPY

PHASE lI DESIGN/BUILD AGREEMENT

By and Between

Camp Pendleton & Quantico Housing, LLC

and

 as Design/Builder

Dated as of October 1, 2004

~
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PHASE It DESIGN/BUILD AGREEMENT

This Phase II Design/Build Agreement (this "Agreement") dated as of October 1, 2004
and effective for all purposes as of October 15, 2004 (the "Effective Date"), is by and between
Camp Pendleton & Quantico Housing, LLC, a Delaware limited liability company (the
"Company") and y (the
"Design/Builder").

RECITALS

WHEREAS, .’Jae. Company has selected the Design/Builder to perform, either directly or
pursuant to Subcontracts (hereinafter defined), the design, engineering and construction services
set forth in this Agreement and the Contract Documents (hereinafter defined); and

WHEREAS, the Design/Builder is ready, willing and able to perform the services
required in acoordance with the terms and conditions of this Agreement.

NOW, THEREFORE, in consideration of the Recitals, and other good and valuable
consideration, the n.~eeipt and suf-fieieney of which are hereby acknowledged, the parties,
intending to be legally bound, do hereby agree as follows:

ARTICLE 1
DEFINITIONS

1.1 "Affiliate" means with respect to any entity, a second entity which is controlled by,
controls or is under common control with aneh first entity.

1.2 "Agreement" means this Phase II Design/Build Agreement and all amendments and/or
modifieations hereto executed by the Parties.

1.3 "Alternate" .~thall have the meaning set forth in Section 9.3 hereof.

1.4 "Amended and Restated Operating Agreement" means that certain Amended and
Restated Limited Liability Company Operating Agreement of Camp Pendleton & Quantieo
Housing, LLC dated as of October 1, 2004.

1.5 "Applicable Laws" means all laws (including, without limitation, the Davis Bacon Act),
codes, ordinances, nlles, regulations and orders of goverranental authorities having jurisdiction
over the Site and/or the Work.

1.6 "Application for Payment" means the document prepared by the Design/Builder and
submitted to the Co:~pany showing the Design/Builder’s entitlement to progress payments, the
requirements of which are more fully described in Section 5.3 hereof.

1.7 "Architect" means 
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1.8 "Authorized Representatives" means those individuals appointed by the Company and
the Design/Builder f~om time to time in accordance with the provisions of Section 3.1.1 and
Exhibit K hereof.

1.9 "Certificate of Substantial Completion" means a certificat~ prepareA by the
Design/Builder and forwarded to the Company stating that the Design/Builder believes that the
Work or applicable posen therecfis Substantially Complete.

1.10 "Certificate of Final Completion" means a certificate prepared by the Design/Builder
and forwarded to the Company stating that the Design/Builder bdieves that the Project or
applicable po~ion thereof is Finally Complete and that the Design/Builder is entitled to final
payment in accordance with the provisions of Section 5.13 hereof.

1.11 "Change Directive" means a written order signed by the Company directing a change in
the Work. A Change Directive shall state a proposed basis for adjustment, if any, in the

 Schedule. The Company may order changes in the
Work within the genera] scope of this Agreement, and a Change Directive shall be used in the
absence of total agreement on the terms of a Change Order.

1.12 "Change Order" m~ns a written order signed by the Design/Builder and the Company
authorizing a change in the Work, which also may adjus  the Schedule, and
which shall constitute a Modification. Schedule may be changed only by
Change Order.

1.13 "Change Proposal" means a proposal for a Change Order submitted by the
Design/Builder to the Company, either at the request of the Company, or at the Design/Builder’s
own initiative.

1.14 "Civil Engineer" means 

1.15 "Claims" shall have the meaning set foP~h in Section 2.3.1.2 h~r~of.

1.16 "Company Event of Default" shall have the meaning set forth in Section 12.3 hereof.

1.1"/ "Company Indemnified Parties" means the Company, its members, agents, partners
and employees.

1.19 "Construction Documents" means the plans and specifications prepared by the
Architect or a memb~.~ of the Design Group for the Project, approved by the Company, and
incorporated into this Agreement by reference after such approval, to be used to construct the
Project. The Construction Documents shall set forth in detail all irons necessary to complete the
construction of the Project in accordance with the Contract Documents (subject to their
completion following commencement of the Construction Phase). All material amendments and



modifications to the Plans and Specifications must be approved by the Company and the
Design/Builder prior to incorporation into this Agreement.

1.20 "Construction Notice to Proceed" means the notice given by the Company to the
Design/Builder stating that the Site is available to the Design/Builder and directing the
Design/Builder to corarnenee construction of the Project.

1.21 "Construction Phase" means the period set forth in the Schedule beginning with the
issuance of the Construction Notice to Proceed and ending on the date of Substantial Completion
of the Project.

1.22 "Construction Work" means that portion of the Work consisting of the provision of
labor, materials, equipment and services provided in connection with the construction of the
Project as set forth in the Contract Documents, and subcontracted by the Design/Builder to the
Contractor.

1.23 "Contract Documents" means this Agreement and those documents set forth on .Exhibit
_C. all of which form the entire integrated agreement between the Company and the
Design/Builder.

1.24 "Contract Time" means the period of time, including authorized adjustments, allotted in
the Schedule for the Substantial.Completion of the Work.

1.25 "Contractor" means .

1.26 "Contingency" shall have the meaning set forth in Section 5.17.

1.27 "Cost of the "Work" consists of those items of Work which are paid for by the Company
to the Design/Builder, and consist of those categories of costs set forth as allowable on Exhq)it
D. 

.

1’28 "CPM" means a critical path method schedule in the form of preeeden~,na~orks and
time sequences.

1.29 "Credit Provider" shall have the meaning as set forth in the Amended and Restated
Operating Agreement.                                              ~

1.30 "Day" or "Days" means calendar days. If a Day requiting notice or action falls on a
weekend or national or local holiday, the next non-weekend or non-holiday shall be applicable.
"Business Day" or "Business Days" means Days other than weekend, national or local holidays
in which federal or state government agencies in the State of Arizona are open for business.

1.31 "Design/Builder" mean y.
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1.32 "Design/Builder Event of Default" shall have the meaning set forth in Section 12.1
hereof.

3.33 "Design/Builder Indemnified Parties" means the Design/Builder, Contractor and the
Architect and its an.:l their partners, shareholders, members, managers, directors, officers,
employees, subcontractors and agents.

1.34 "Design Groep" means all architects and engineers having a contract with the
Design/Builder to furnish architectural or engineering services for the Proje~. M~mb~s of the
Design Group are listed on Exhibit M attached hereto. The Architect is a member of the Design
Group where the context requires.

1.35 "Design Materials" means any and all documents, shop drawings, electronic
infon’nation, data, ply,as, drawings, sketches, illustrations, specifications, descriptions, models
and other information developed, prepared, furnished, delivered or required to be delivered by
the Design/Builder (a) to the Company under the Contract Documents or (b) developed or
prepared by the Design/Builder specifically to discharge its duties under the Contract
Documents.

1.36 "Design Phase" means the period set forth in the Schedule commencing with the
Design/BuiJder’s receipt of a Notice to Begin Design and ending upon the date the Company
approves the Construction Documents.

1.37 "Design Work" means that portion of the Work consisting of the design services
required to be provided in connection with the design of the Project as set forth in the Contract
Documents, and subcontracted by the Design/Builder to the Archite~ which shall be performed
consistent with the standards of professional care exercised by national design firms.

1.38 "Environmenttal Documents" means the environmental documents listed on Exhibit C.

1.39 "Excusable Delay" shall have the meaning set forth in Section 4.6.1 hereof.

1.40 "Fee" means the fee payable to the Design/Builder, 

. 

1.41 "Final Completion" or "Finally Complete" means the point at which the Work or a
portion thereof has been completed in accordance with the terms and conditions of the Contract
Documents, including Punch list items.

1.42 "First Mortgage Loan Documents" shall have the meaning as set forth in the Amended
and Restated Operating Agreement.

1.43 "Force Majeure" means labor dispute, fzre, unusual delay in transportation or delivery,
unavoidable casualty~, flood (assuming Design/Builder has taken reasonable precautions),
earthquake, epidemic, civil disturbance, war, freight embargo, dot, sabotage (by persons other
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than the Design/Builder, Subcontractors and Team Subcontractors), extreme weather conditions,
material shortage or my other similar act or condition, in each case only to the extent the event
in question is beyond the control of and without the fault or negligence of the Design/Builder.

1.45 "Governmenlal Approvals" means those gov~araental (including agency) actions
r~uired to be obtained, by the Company and necessa~ for the completion of the Project,
including, but not limited to, modification of existing zoning~ vacation of certain str~ts and/or
alleys, and modifications to or variances from applicable building codes, all as more fully
d~scribed on Exhibit F hereto.

1.46 "Hazardous Materials" means any substance:

the presence of which requires investigation or remediation under any federal,
stale or local law, statute, regulation, ordinance, order, action, policy or common
law;

which is or becomes defined as a "hazardous waste", "hazardous substance",
"hazardous material", "toxic substance", !’hazardous pollutant", "toxic pollutant",
or conlaminant under any federal, state or local law, statute, regulation, rule or
ordinance or amendments thereto, and all applicable judicial, administrative or
regulat,~ry decrees, judgments or orders relating to the protection of human health
or the environment, including, without ]imitation, the Comprehensive
Environmental Response, Compensation and Liability Act, 42 U.S.C. ss. 9601 et
s_~.q. ("CERCLA"), as amended, the Resourco, Conservation and Recovery Act,
as amended, 42 U.S.C. ss 6901 et_L.~. ("RCRA"), the Toxic Substances Control
Act, 15 U.S.C. Sections 2601-2671, the Clean Air Act, 42 U.S.C. Sections 7401 et
seo.. and the Federal Water Pollution Control Act, 33 U.S.C. Sections 1251 to
1387, ,as the foregoing may be amended from time to time (collectively, the
"Environmental Laws");

~hich is p~roleuml in’lading ~de 0ii or any fraction thereof not ,otherwise
designated as a ’~nazardous substance" under CERCLA, including without
limitati,~n gasoline, diesel fuel or other petroleum hydrocarbons;

which is toxic, explosive, corrosive, flammable, infectious, radioactive,
carcinogenic, mutagenic, or otherwise hazardous and is or becomes regulated by
any governmental authority or instrumentality or the United States or jurisdiction
in which the Project is located;
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the presence of which on the site causes or threatens to cause a nuisance or
trespass upon the site or adjacent properties or poses or threatens to pose a hazard
to the health or safety of persons on or about the site; or

Underground Storage Tanks as defined in Section 9001 of RCRA, 42 U.S.C.
Section 6991.

1.47. "Inexcusable Delay" shall have the meaning s~t forth in Section 4.6.1.

1.48 "Landscaping Work" shall have the meaning set forth in Exhibit A.

1.49 "Liquidated Damages" shall have the meaning set forth in Section 4.6.4.

1.50 "Managing Member" means 
 which is the managing member of the Company.

1.51 "Modification" means an amendment to this Agreement executed by the Parties after the
Effective Date.

1.52 "Notice to Begin Design" means the notice given by the Company to the Design/Builder
statingthat the Design/Builder is authorized to begin the design of the Project.

1.53 "Order of Magnitude Documents" means the drawings, specifications and other
documents prepared for the Design/Builder by the Architect (as more particularly set forth on
Exhibit C hereto) for the Company’s review and approval prior to the preparation of the
Construction Docume:nts. The Order of Magnitude Documents shall illustrate the scale and
relationship of Projeet components, outline the nature and structural exterior and three
dimensional scale of the Project and shall fix and describe in detail the configuration and
character of the Project concerning all items of the Project necessary for the complete and final
preparation of the Construction Documents in accordance with the requirements of the Contract
Documents, including architectural, mechanical and electrical systems, materials and such other
elements as may be ar1~ropriate.

1.54 "OSHA" shall have the meaning set forth in Section 10.2.2 hereof.

1.55 "Overhead" means h

1.56 "Party" or "Parties" means the Company and/or the Design/Builder, their respective
p~mitted successors and/or assigns, and any other future signatories to this Agreement.

1.57 "Payment and Performance Bonds" means the payment bond and performance bonds
issued by a Surety, in the forms set forth as Exhibit N~-I hereto (with respect to Contractor-
fumlshed payment and performance bonds) or Exhibi.t N-2 (with respect to Subcontractor-
furnished payment and performance bonds), covering the faithful performance and completion of
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the Construction Work, including payment for all materials and labor furnished or supplied in
connection with the Construction Work, by the Contractor, as required under the Phase II
Construction Agreement.

1.58 "Phase II Construction Agreement" means that certain Phase II Construction
Agreement between the Contractor and the Design/Builder dated as of October 1, 2004, as
amended and modified from time to time.

1.59 "Phase II Construction Consultant" shall have the meaning as set forth in the Amended
and Restated Operating Agreement.

1.61 "Phase I1 Offer" shall have the meaning as set forth in the Amended and Restated
Operating Agreement.

1.62 "Phase II RFP" shall have the meaning as set forth in the Amended and Restated
Operating Agreemem.

1.63 "Phases" means the construction phases of the Project described in Exhibit G, as the
same may be modified by agreement of the Company and Design/Builder. Phases subsequent to
the initial scope of work under the Phase 1I Construction Agreement are initially included as
alternates under the Phase ]I Construction Agreement and will be incorporated into the Phase II
Construction Agreement by ch .ange order prior to the commencement of each such Phase.

1.64 "Project" means the facilities to be known as Marine Corps Air Station Yuma, Yuma
County, Arizona, together with all on-site infrastructure, site improvements and appurtenances to
be designed, constructed and installed in connection therewith, as more fully set forth and
described in the C~mtract Documents and as are required thereby or reasonably inferred
therefrom.

1.65 "Punch list" means those minor items of Work to be completed after Substantial
Completion and prior to Final Completion, which do not prevent the Project from being used for
the purpose for whicla it is intended and which will not prevent occupancy.

1.66 "Rehabilitati, on Work" shall mean the rehabilitation of existing residential units as more
fully described in ExhibitA.

1.67 "Retainage" means the amount withheld from progress payments from the Company to
the Design/Builder fi’om time to time, as more fully described in Section 5.5 hereof.

1.69 "Schedule" means the schedule attached hereto as Exhibit H. The Schedule shall be
adjusted pursuant to the provisions of the Contract Documents.
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1.70 "Scheduled ])ate of Substantial Completion" means those dates the Design/Builder has
agreed to achieve Substantial Completion of various portions of the Work in accordance with the
Schedule, as adjusted for approved extensions of time.

1.71 "Self-Performed Work" shall have the meaning set forth in Section 8.3 hereof.

1.72 "Separate Contractors" means those individuals or entities (other than the Team
Subcontractors) who have entered into arrangements with the Company for the provision of
labor, materials or ocher services in connection with the Project.

1.73 "Site" is the mat property on which the Project will be located, which is more fully
described on Exhibit_l hereto, and any other real property on which the Work will be performed.

1.74 "Subcontract" means an agreement between the Contractor, the Architect, ox the
Design/Builder (other than agreements between the Design/Builder and the Team
Subcontractors) and tmother person or entity engaged to perform a portion of the Work.

1,75 "Subcontractor" means an individual or entity who has entered into an agreement with
either the Architect, the Contractor or the Design/Builder (other than Team Subcontractors) for
the provision of labor, materials or other services required to be performed by the Design/Builder
under the Contract D.acuments.

1.76 "Substantial Completion" or "Substantially Complete" means, with respect to various
portions of the Work, the stage in the progress of such Work when such Work is complete, with
the exception of Pun,=h list items, in accordance with the Contract Documents, so that it may be
used by the Company for its intended purpose.

1.77 "Surety" melms one or more issuers of the Payment and Performance Bonds, each of
which shall be (a) on the Treasury List for the amount of its responsibility; and 03) licensed to do
business in the state where the Project is located.

1.78 "Team Subcontract" means an agreement between the Contractor or the Architect and
the Design/Builder in which the Design/Builder delegates a portion of its responsibilities under
this Agreement.

1.79 "Team Subcontractors" means the Contractor and the Architect.

1.80 "Trustee" shall have the meaning set forth in the Amended and Restated Operating
Agreement.

1.81 "United States Member" means The United States of America, Department of the
Navy, in its capacity as a member of the Company.

1.82 "Work" or "Scope of Work" means all lab~, materials and services required to be
performed or provided by the Design/Builder pursuant to the provisions of the Contract
Documents, as more fully described in Exhibit A hereto. The terms Work or Scope of Work
include Design Work, Construction Work, Rehabilitation Work and Landscaping Work,
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ARTICLE 2
SCOPE OF WORK

2.1 Performance of Work.

The Design/Builder covenants and agrees that it shall be responsible for performing and
completing, and for causing all Team Subcontractors and Subcontractors to perform and
complete, the Work in accordance with the Scope of Work set forth in Exhi.bit A and the
Schedule set forth in ]"xhibit H as adjnsted for extensions of time as permitted in this Agreement,
the Contract Documents and Applicable Laws. The Design/Builder covenants that the Design
Work and the Design Materials provided thereunder shall be appropriate for the purposes stated
in Exhibit A. Although it is the responsibility of the Design/Builder to conform the Work to
Applicable Laws at ell times, to the extent there is a change in one or more Applicable Laws
after the date of execution of this Agreement, and such change has the effect of increasing the
cost or time of perle:finance of the Work, such change shall be the subject of a Change Order
under the provisions of Article 6 hereof. Additionally, the Design/Builder shall be responsible
for achieving Substantial Completion of the Project or portions thereof by the date(s) of
Substantial Completion set forth in the Schedule attached as Exhibit.H, as the same may be
extended from time to time pursuant to the provisions of this Agreement, and shall aghieve Final
Completion within a reasonable time thereafter.

2.2 Professional Standard.

2.2.1 Standards of Performance. The Work shall be performed in accordance with
the professional standards applicable to projects, buildings or work of complexity, quality and
scope comparable to the Work and the Project, and shall be performed by the Design/Builder,
Team Subcontractors and other Sub~ntraetors. The Design/Builder may make such additions or
substitutions to personnel and responsibilities as it deems necessary or appropriate in order to
carry out its responsibilities hereunder, provided such personnel shall be suitably qualified.
Nothing in this Agreement shall be construed to create any contractual liability between the
Company and either Team Subcontractors or Subcontractors, except as otherwise specifically
provided herein.

2.3 Use of Desig~ Materials.

2.3.1 Use ot Design Materials.

2.3.1.1 The Company shall have unlimited rights to copy and use solely in
connection with the Project all Design Materials, including the right to use same on the Project at
no additional cost to the Company, regardless of degree of completion, provided that said
services performed have been fully paid for as required by the terms of this Agreement. The
Design/Builder agrees to and does hereby grant to the Company and any assignee or successor of
the Company as owner of the Project a royalty-free license to any such Design Materials as to
which the Design/Builder may assert any fights under the patent or copyright laws. The
Design/Builder hereby assigns outright and exclusively to the Company all copyrights in the
design appearance of the Project. The Design/Builder, as part of its agreements with any Team
Subcontractor, Subcc.ntractor or consultant, will secure such license and use rights from each
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such entity, and shall defend, indemnify and hold the Company Indemnified Parties harmless
from any claims from such for claims by such entities for copyright or patent infringement.

2.3.1.2 "I’he Company shall indemnify and hold harmless the Design/Builder
Indemnified Parties from and against all claims, liabilities, demands, actions, costs and expenses
(including attorneys’ and expms’ fees and costs) (collectively, "Claims") (a) arising from any
use by the Company, its successors or assigns of such Design Materials if the Phase II
Design/Build Agreement is terminated by the Company prior to Substantial Completion of the
Work, or (b) arising as a result of amendments or modifications of any such Design Materials
made without the prio~ written consent of Design/Bnilder.

2.4 Local Conditions; Environmental Site Conditions.

2.4.1 Local Conditions. Subject to the provisions of Exhibit A, the Design/Builder
represents that it has taken steps reasonably necessary to ascertain the nature and location of the
Work, and that it has investigated and satisfied itself as to the general and local conditions which
are applicable to the Work such as (a) conditions bearing on transportation, disposal, handling
and storage of materials; (b) the availability of labor, water, power and roads; (c) normal weather
conditions; (d) observable physical conditions at the Site; (e) the surface conditions of the
ground; and (i’) the character of equipment and facilities needed prior to and during the
performance of the Work. To the extent the Design/Builder encounters subsurface or concealed
conditions or existing utilities which differ materially from that actually known by the
Design/Builder as of the date of this Agreement or the Project characterization reports listed on
Exhibit C, then notice by the Design/Builder shall be given to the Company promptly before
conditions are disturb~l and in no event later than Days after the first
observance of the conditions if a Change Order is contemplated by the Design/Builder due to
such condition. Such materially different conditions shall entitle the Design/Builder to an
equitable adjustment ha th  Schedule pursuant to the Change Order provisions of
this Agreement

2.4.2 Hazardous Materials. To the extent the Design/Builder encounters Hazardous
Materials at the Site (and not brought there by the Design/Bnilder, Team Subcontractors or
Subcontractors or not expressly identified and included in the Scope of Work, including, b~t not
limited to Lead Based Paint, and Asbestos Containing Materials), the Desigr~Builder shall notify
the Company in aeconlance with the provisions of Section 2.4.1 above; provided, however, that
the Design/Builder shall have no obligation, whether by Change Order or otherwise, to
participate in any way in the removal, disposal or treatment of such Hazardous Materials unless
the Design/Builder, at its sole discretion, elects to do so. The Design/Builder includes the
removal of all existing above and below grade structures in the Scope of Work including the
removal of any Hazardous Materials, which w~r~ identified in the Environmental Documents or
known as of the date of this Agreement by the Design/Builder or Affiliates in the above grade

The Design/Builder also includes in the Scope of Work the removal of any below grade utilities
which will interfere with new construction and which were identified in the Phase II RFP or
Project characterization reports listed on Exhibit C, or known as of the Effective Date by the
Design/Builder or Affiliates, and the Design/Builder has the option to abandon the existing
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utilities in place if ff~ey do not interfere with new construction. If the utilities are made of
Hazardous Materials or are insulated with Hazardous Materials, and the Hazardous Materials
were identified in the Environmental Documents or known as of the Effective Date by the
Design/Builder or Aftiliates, the Design/Builder includes the removal in the Scope of Work
unless the Design/Builder elects to abandon the utilities in place. Any other Hazardous Materials
besides the ones spex:ifically identified in this Section 2.4.2 are not included in the Scope of
Work.

2.5 Order of Magnitude Documents and Construction Documents.

2.5.1 General. The Company has given the Design/Builder the Notice to Begin
Design, and the Desi£;n/Builder has instrueted the Arehitect and its Subcontractors to commence
preparation of the Order of Magnitude Documents for review and approval by the Company.
After such approval, the Design/Builder shall cause the Architect and its Subcontractors to
prepare the ConstruelJon Documents. The Order of Magnitude Documents and Construction
Documents shall be c~msistent with, and develop in detail, the intent of the Contract Documents,
and shall include documents customarily required for regulatory approval by governmental
agencies. The Construction Documents shall also provide information customarily necessary for
the use of such documents by those in the building trades and include all documents required for
the complete and final construction of the Project, other than such details customarily developed
in shop drawings or otherwise during construction. The Design/Builder’s submittal and the
Company’s review of the Order of Magnitude Docoments and the Construction Documents shall
be conducted in accordance with the durations and procedures set forth in Exhibits H mad J
hereto, and in aecerdance with the dates therefor set forth in the Schedule set forth in Exhibit H.
Such review shall not relieve the Design/Builder from its responsibilities under this Agreement,
or be deemed to be an approval or waiver by the Company of any deviation from, or of the
Design/Builder’s failure to comply with, any provision or requirement of the Contract
Documents, unless such deviation or failure has been identified as such in writing in the
document submitted fbr approval by the Design/Builder and approved by the Company.

2.5.2 Reliance on Approvals. The Design/Builder shall be entitled to rely on the
approvals of the Company with respect to the Design Materials. If the Company revokes,
modifies or otherwise changes in a material way its approval, or modifies the original Scope of
Work requiring modification to one or more systems which have been designed and approved,
the DesigufBuilder sha!!,be entitled to,a Change Order in aecordanee with the provisipns of
Article 6 hereof. No Change Order shall be issued to the extent such modification is due to the
fault or negligence of the Design/Builder.

2.5.3 Review of Contract Documents and Field Conditions. The Design/Builder
shall be responsible for all errors, inconsistencies or omissions in the Construction Documents.
The Design/Builder ~’3all take field measurements and verify field conditions and shall carefully
compare such field conditions and conditions and other information known to the Design/Builder
with the Contract Documents before commencing activities. The Design/Builder shall perform
the Work in accordm~ce with the Contract Documents and submittals approved in accordance
with the durations and procedures set forth in Exhibits H and J hereto.

2.6 Legal Requirements.
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2.6.1 The Design/Builder shall:

2.6.1.1 Comply with and shall cause the Contractor and all Subcontractors to
comply with Applicable Laws, and shall give applicable notices pertaining thereto. The
Design/Builder shall prepare and file all documents required to obtain the necessary approvals of
governmental authorities having jurisdiction over the Work and/or the Project and shall secure
those permits and govemmenlai fees, licenses and inspections required by the Contract
Documents to be secured by the Design/Builder (to the extent the Contract Documents do not
require the Company to obtain such approvals). In the event of any conflicts between local laws,
codes, ordinances, rules, regulations and orders and this Agreement or the Contract Documents,
the Design/Builder is required to comply with local laws, codes, ordinances, rules, regulations
and orders, but the Design/Builder shall be entitled to a Change Order adjusting r
Contract Time to the extent such compliance requires a change in the scope of the Work as
presently set forth in, or reasonably inferable from, the Contract Documents. All such conflicts
shall be immediately brought to the attention of the Phase II Construction Consultant and the
Company for review. 

To the extent the Company informs the
Design/Builder that fees in eormeetion with any trade permits requiring payment by the
Design/Builder under the Contract Documents will be waived by the applicable entities

 If and to the extent such entities impose charges in the
future for such permits, such charges shall be paid by the Company, or shall be the subject of a
Change Order to tins Agreement in accordance with the Change Order provisions of this
Agreement. The Des’ign/Builder shall comply with the requirements of Ex.hibit P.

2.7 Services and Facilities.

2.7.1 General. The DesigrdBuilder shall provide everything required for the orderly
progress and proper execution and completion of the Work and the Project in accordance with
the requirements of the Contract Documents, whether temporary or permanent and whether or
not incorporated or to be incorporated into the Work, including, but not limited to, design
services, labor, materials, equipment, furnishings, tools, construction equipment and machinery,
utilities, transportation and other facilities and services.

2.7.2 Supervision. The DesigrdBuilder shall supervise and direct the Work in
accordance with its best skill and attention. The Design/Builder shall be solely responsible for
and have control over design and construction means, methods, techniques, sequences and
procedures. The Design/Builder shall be responsible to the Company for the acts and omissions
of, and whenever this Agreement refers to the negligence, fault or omission of the
Design!Builder, such term shall include the negligence, fault or omission of, the Design/Builder’s
employees, Team Subcontractors, Subcontractors and their agents and employees, and other
persons performing portions of the Work under a contract with the Design/Builder. The
Design/Builder shall not be relieved of obligations to perform the Work in accordance with the
Contract Documents by tests, inspections or approvals.
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2.7.3 Coordination. In accordance with the requirements of Exhibit A hereto, the
Design/Builder shall coordinate design and construction requirements with governmental
agencies, utilities, and all other parties either involved in infrastructure improvements or
otherwise affected by the design and construction requirements.

2.7.4 Coope~ration. In accordance with the requirements of Exhibit A hereto, the
Design/Builder shall .assist the Company’s staff and reasonably cooperate with the Company’s
legal, finaneial, design and construction consultants and all other designated representatives
during the design and construction of the Project.

2.7.5 Management. The Design/Builder shall implement suitable management
systems and work plmas for the Project relative to Project safety, quality assurance and managing
and controlling the Work. The Design/Builder may make such additions or substitutions to
personnel and responsibilities as it deems necessary or appropriate in order to carry out its
responsibilities hereunder, provided such personnel shall be suitably qualified. The
Design/Builder shall appoint one or more individuals who shall be authorized to act on behalf of
the Design/Builder and with whom the Company may consult at all reasonable times, and whose
instructions, requests, and decisions will be binding upon the Design/Builder as to all matters
pertaining to this Agrcement and the performance of the Parties hereunder. The Design/Builder
shall advise the Company in writing of the names of the individuals referred to in the preceding
sentence.

2.7.6 Reports. The Design/Builder shall prepare and submit to the Company, during
both the Design Pha~e and the Construction Phase, monthly progress reports on the Work
aeeompllshed during the prior monthly period, which reports shall be prepared in a manner and
in a format reasonably acceptable to the Company and submitted to the Company within ten (10)
Business Days of the first day of each month. As part of each such report, the Design/Builder
shall provide an updated Schedule, including CPM illustrating the progress which has been
made, by reference to the CPM, and specifically whether the Work is on schedule or behind
schedule and actions being taken to correct Schedule slippage. The monthly report shall also set
forth the Design/Builder’s projected progress for the forthcoming month.

2.8 Warranties.

2.8.1 Construction Warranty. ~e Design/Builder warrants to the Company that any
and all materials, equipment and ~is~in~s ine~orated in the Construction Work will be in
substantial conformance with the intent of the Phase II Offer and of quality as good or better than
required by the Contract Documents and new unless otherwise required or permitted by the
Contract Doeum~ts, that the Work will be free ~fi’om defects not inherent in the quality required
or permitted, and that the Work will conform with the requirements of the Contract Documents.
The Design/Builder lrtay reuse some existing utilities, if in the reasonable opinion of the Civil
Engineer for the Projoa, the utilities are in satisfactory condition. Work not conforming to these
requirements, including substitutions not properly approved and authorized by the Company,
may be considered defective and, at the Company’s election may be replaced by the
Design/Builder. The cost of such replacement shall be a Cost of the Work. The foregoing
warranty excludes damage or defect caused by abuse, modifications not executed by the
Design/Builder, improper or insufficient maintenance, improper operation, or normal wear and
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tear under normal usage. Such warranty shall exclude warranties relating to design, warranty of
fitness, and any other express or implied warranties other than as set forth herein or in the
Contract Documents; provided, however, that the foregoing shall not impah" the rights of the
Company to maintain an action for breach of contract against the Design/Builder.

2.8.2 Rehabilitation Warranty. The Design/Builder warrants to the Company that
any and all materials, equipment and furnishings incorporated in the Rehabilitation Work will be
in substantial conformance with, and of quality as good or better than that required by, the intent
of the Phase II Offer and of quality as good or better than required by the Contract Documents
and new unless otherwise required or permitted by the Contract Documents, that the Work will
be free from defects not inherent in the quality required or permitted, and that the Work will
conform with the requirements of the Contract Documents. The Design/Builder may reuse some
existing utilities, if in the reasonable opinion of the Civil Engineer for the Project, the utilities are
in satisfactory condition. Work not conforming to these requirements, including sub~tions
not properly approved and authorized by the Company, may be considered defective and, at the
Company’s election raay be replaced by the Design/Builder. The cost of such replacement shall
be a Cost of the Work. The foregoing warranty excludes damage or defect caused by abuse,
modifications not executed by the Design/Builder, improper or insufficient maintenance,
improper operation, or normal wear and tear under normal usage. Such warranty shall exclude
warranties relating to design, warranty of fitness, and any other express or implied warranties
other than as set forth herein or in the Contract Documents; provided, however, that the
foregoing shall not impair the rights of the Company to maintain an action for breach of contract
against the Design/Builder.

2.8.3 Landscaping Warranty. The Design/Builder warrants to the Company that any
and all plants, materlals and equipment incorporated in the Landscaping Work will be in
substantial conformance with, and of quality as good or better than that required by, the intent of
the Phase It Offer and of quality as good or better than required by the Contract Documents and
new unless otherwise required or permitted by the Contract Documents, that the Work will be
free from defects not inherent in the quality required or permitted, and that the Work will
conform with the requirements of the Contract Documents. Work not conforming to these
requirements, including substitutions not properly approved and authorized by the Company,
may be considered defective and, at the Company’s election may be replaced by the
Design/Builder. The cost of such replacement shall be a Cost of the Work. The foregoing
warranty excludes damage or defect caused by abuse, modifications not executed by the
Design/Builder, improper or insufficient maintenance, improper operation, or normal wear and
tear under normal usage. Such warranty shall exclude warranties relating to design, warranty of
fitness, and any other express or implied warranties other than as set forth herein or in the
Contract Documents; provided, however, that the foregoing shall not impair the rights of the
Company to maintain an action for breach of contract against the Design/Builder.

2.8.4 Application of Warranties. The Company and the Design/Builder acknowledge
that the Work shall be performed in phases, and that for purposes of commencement of
warranties, warranties with respect to each building or group of buildings shall commence on
the date of Substantial Completion of such building or group of buildings. If withi r
after the earlier of (A) the date of Substantial Completion of a building or designated portion
thereof, or (B) the date for commencement of warranties under the Contract Doouments, any of
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the Work relating to such building or such landscaping, as the case may be, is found to be not in
accordance with the requirements of the Contract Documents, the Design/Builder shall correct it
promptly after receipt of written notice from the Company to do so unless the Company has
previously given the Design/Builder a specific written acceptance of such condition aider the
Company has been specifically informed in writing by the Design/Builder that the condition is
not in accordance with the Contract Documents. This period o  shall be extended with
respect to portions of the Work first performed after Substantial Completion of such building to

fter Substantial Completion of such extended Work. This obligation shall survive
acceptance of the Work under the Contract Documents and termination of this Agreement. The
Company shall give such notice promptly after discovery of the condition. Such costs shall be
payable as Cost of the Work if incurred prior to Final Completion of the Work. If such costs are
incurred after Final Completion of the Work  have been distributed to the Company,

2.8.5 No Limitation. Nothing contained in this Section 2.8 shall be construed to
establish a period of limitation with respect to other obligations which the Design/Builder might
have under the Contract Documents. Establishment of the time periods set forth in this Section
2.8 relate only to the ~ecific obligation of the Design/Builder to correct the Work, and has no
relationship to the time within which the obligation to comply with the Contract Documents may
be sought to be enforced, nor to the time within which proceedings may be commenced to
establish the Design/Builder’s liability with respect to the Design/Builder’s obligations other
than specifically to coJ~’ect the Work.

2.8.6 Third Party Items. The Design/Builder shall, for the protection of the Company,
demand from all suppliers and Subcontractors from which the Design/Builder procures
machinery, equipmem or materials or services, warranties and guarantees with respect to such
machinery, equipment, materials or services, which shall be made available to the Company to
the full extent of the te~s thereof.

2.8.7 Intentionally Omitted.

2.8.8 Failure to Correct Work. If the Design/Builder fails to correct Construction
Work, Rehabilitation Work and/or Landscaping Work within a reasonable time after written
notice from the Company pursuant to Section 2.8.4, the Company may correct it in accordance
with the te~s Of the.;’,, ~greement. In such case, if the Design/Builder does not proceed with
correction of such Construction Work, P, ehabilitation Work and/or Landscaping Work within a
reasonable time, the Company may remove it and store the salvable materials or equipment at the
Design/Builder’s expense. If the Design/Builder does not pay costs of such removal and storage
withi  Days after written notice, the Company may, upo

 Days’ written notice, sell such materials and equipment at auction or at private sale and
shall account for the proceeds thereof, after deducting costs and damages that should have been
borne by the Design]Builder, including compensation for services and expenses made necessary
thereby. If such proceeds of sale do not cover costs which the Design/Builder should have
borne, the Design/Builder shall pay such excess to the Company;, if such proceeds are in excess
of the costs which the Desigu/Builder should have borne, such excess shall be paid by the
Company to the DesiLm/Builder. Such costs shall be payable as provided in Section 5. I.
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2.8.9 Acceptance of Work. If the Company prefers to accept Construction Work,
Rehabilitation Work and/or Landscaping Work which is not in accordance with the requirements
of the Contract Documents, the Company may instead of requiring its reperformance

 If the parties cannot agree, such
matter shall be subject to dispute resolution as provided herein. Such adjustment shall be
effected whether or not final payment has been made.

2.8.10 Removal of Work. The Design/Builder shall remove from the Site portions of
the Construction Work which are not in accordance with the requirements of the .Contract
Documents and are neither corrected by the Design/Builder nor accepted by the Company. The
costs incurred in removing such Work shall be Cost of the Work if incurred prior to Final
Completion of the Work. If such costs are incurred after Final Completion of the Work 

 have been distributed to the Company, the costs in connection with such warranty work
shall be paid by the Company 

2.8.11 Damaged or Destroyed Work. The Design/Builder shall bear the cost of
correcting destroyed or damaged construction, whether completed or partially completed, of the
Company or Separate Contractors caused by the DesignfBuilder’s correction or removal of
Construction Work which is not in accordance with the requirements of the Contract Documents.
If such costs arise during the performance of the Work, such costs shall be charged against the
Cost of the Work. If such costs arise after Final Completion, such costs shall be payable as
provided in Section 5.1.3.

2.10 Access by Co~npany or United States Member.

The DesigrgBuilder shall afford the Company, the Phase II Construction Consultant, the
United States Member and their respective authorized designees access to the Project Site at all
times, subject to reason able prlor notlee for access outside of normal business hours.

2.11 Use of Site.

The Design/Builder shall prepare a Mobilization Plan, prior to the start of each phase, for
the Company’s review and approval based upon information provided to the Design!Builder by
the Company. The "Mobilization Plan" shall outline all mobilization requirements of the
Project including schedule for equipment mobilization and demobilization, laydown area
requirement and proposed locations, and any other applicable items. The foregoing Mobilization
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Plan shall be revised fi’om time to time as necessary to incorporate additional information on site
availability provided by the Company. The Design/Builder shall confine operations at the Site to
areas permitted by law, ordinances, permits and the Contract Documents and shall not
unreasonably encumber the Site with materials or equipment. The Design/Builder shall at all
times confine its acce.~s and use of the Site to the areas designated by the Company from time to
time as being delivered and available to the Design/Builder. Notwithstanding any other
provision of this subsection, the Company acknowledges that the Schedule was developed based
on certain representations of the Company regarding availability of the Site, or relevant portions
thereof, at certain times, and to the extent that any or all of the Site is not available for the
Design/Builder’s activities on a timely basis, the Design/Builder shall be entitled to an equitable
adjustment in th Schedule in accordance with the Change Order provisions of this
Agreement.

2.12 Patents, Trademarks, Copyrights.

The Design/Builder shall
defend all suits or claims for infringement of patent, trademark, and copyrights against the
Company Indemnified Parties, and shall save the Company Indemnified Parties harmless from
loss on account thereof for any and all matters arising in eormection with the Work or the Project
(such costs to be paid as a Cost of the Work), except with respect to any particular design
process or the produo: of a particular manufacturer or manufacturers specified and required by
the Company, other than pursuant to the recommendation or suggestion of the Design/Builder or
a Team Subeontraeto~; provided however, if the Design/Builder has reason to believe that the
design, process or product so specified is an infringement of a patent, the Design/Builder shall be
responsible for any loss resulting unless the Design/Builder has provided the Company with
prompt written notice of the Design/Builder’s belief, and the Company has neverthdess elected
to go forward with such design, process or product so specified.

2.13 Rubbish; Debris; Cleanup.

During the performance of all on-site Work, the Design/Builder shall at all times keep the
Site and adjacent stre~’ts, properties and sidewalks reasonably free from waste materials, debris
and/or rubbish, and shall employ adequate dust control measures. Costs incurred on account of
such activities shall be paid as a Cost of the Work. If accumulation of such materials, debris,
rubbish or dust constitutes a nuisance or safety hazard or is otherwise objectionable in the
reasonable opinion of the Company, the Design/Builder shall promptly remove them. Upon
Substantial Completion of the Work, or any portion or component thereof, the Design/BUilder
shall remove from the Site, or applicable portion t.hereof, all tools, eonstruetion equipment,
machinery, surplus materials, waste materials and rubbish and shall leave the Site in a "broom
clean" condition. If the Design/Builder fails to dean up as provided in the Contract Documents
afte Days written notice from the Company, the Company may do so and the
cost thereof shall be charged to the Design/Builder or as provided in Section 5.9 of this
Agreement.

2.14 Permits, Fees and Notices.
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Unless other~rise provided in the Contract Documents or unless designated a
Governmental Approval in Exhibit F hereto, and subject to the provisions of" Section 2.6 hereof,

 To the extent there
is an change in the tyl:e or cost of any of such permits or inspection occurring after execution of
this Agreement, there shall be an equitable adjustment in the hedule on account of
such change in accordance with the Change Order provisions of this Agreement. The
Design/Builder shall ~mply with and give notices required by Applicable Laws.

2.15 Shop Drawin[,% Product Data and Samples.

2.15.1 Documents and Samples at the Site. From and after commencement of the
Construction Work, the Design/Builder shall maintain at the Site one record copy of the
Construction Documents, and any and all amendments thereto, in good order and marked to
record changes and selections made during the Design Phase and Construction Phase. In
addition, the Design/Builder shall maintain at the Site approved shop drawings, product data,
samples and similar ~equired submittals. These shall be provided to the Company within a
reasonable time after Final Completion of the Work but not to exceed Days.

2.15.2 Shop Drawings, Product Data and Samples.

2.15.2.] "Shop Drawings" are drawings, diagrams, schedules and other
data specially prepared for the Work by the Design/Builder, the Contractor, a Subcontractor,
manufacturer, supplier or dislributor to illustrate some portion of the Work.

2.15.2.2 "Product Data" are illustrations, standard schedules, performance
charts, instructions, brochures, diagrams and other information furnished by the Design/Builder
to illustrate materials or equipment for some portion of the Work.

2.15.2.3     "Samples" are physical examples which illustrate materials,
equipment or workmanship and establish standards by which the Work will be judged.

2.15.2A Shop Drawings, Product Data, Samples and similar submittals are
not Contract Documents. The purpose of their submittal is to demonstrate for those portions of
the Work for which submittals are required the way the Design/Builder proposes to conform the
construction to the Construction Documents.

2.15.2.5 The Design/Builder shall review and take appropriate action upon
Shop Drawings, Product Data, Samples and similar submittals. To the extent the Company
wishes to review any such Shop Drawings, Product Data, Samples and similar submittals, it shall
give reasonable prior notice to the Design/Builder, and shall conduct such review so as not to
delay the Work.

2.15.3 Respon sibility. The Design/Builder shall not be relieved of responsibility for the
deviations from requireraents of the Contract Documents by the Company’s approval of Shop
Drawings, Product Data, Samples or similar submittals unless the Design/Builder has
specifically informed the Company of such deviation at the time of the submittal and the
Company has given written approval to the specific deviation.
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2.16 Tests and Inspections.

2.16.1 Initial Tests and Inspections. Unless otherwise provided for in the Contract
Documents, the DesigaffBuilder shall make arrangement for all tests, inspections and approvals
of portions of the Construction Work required by the Contract Documents, Applicable Laws or
normal construction practices with an independent testing laboratory or entity acceptable tothe
Company, or with the appropriate public authority, and the costs of such tests, inspections and
approvals shall be a Cost of the Work. The Design/Builder shall give the Company, the Phase I1
Construction Consultant, and the Resident Officer in Charge of Construction ("ROICC:’) timely
notice of when and where tests and inspections are to be made so that the Company, the Phase II
Construction Consultant, and ROICC may observe such proced

 .

2.16.2 Additional Tests and Inspections. If the Company or public authorities having
jurisdiction determine that portions of the Construction Work require additional testing,
inspection or approv.q beyond that required by subsection 2.16.1, the Company will instruct the
Design/Builder to make arrangements for such addition.al testing, inspection or approval by an
entity acceptable to the Company, and the Design/Builder shall give timely notice to the
Company of when and where tests and inspections are to be made so the Company may observe
such procedures. If such additional tests and/or inspections reveal failure of the portions of the
Work to comply with the requirements of the Contract Documents, the costs of such tests and
required correction shall be paid as a Cost of the Work. 

2.16.3 Required Certificates. Required certificates of testing, inspection or approval
shall, unless otherwise required by the Contract Documents, be secured by the Design/Builder
and promptly delivered to the Company.

2.16.4 Timing of Testing and Inspections. Tests or inspections conducted pursuant to
the Contract Documents shall be made promptly to avoid unreasonable delay in the Work.

2.17 Execution, Correlation and Intent.

2.17.1 Execution of Agreement. Execution of this Agreement by the Design/Builder is
a representation that the Design/Builder has visited the Site, become generally familiar with the
local conditions under which the Work is to be performed and correlated personal observations
with requirements of the Contract Documents.

2.17.2 Intent of Contract Documents. The intent of the Contract Documents is to
include all items necessary for the proper execution and completion of the Work by the
Design/Builder. The Contract Documents are complementary and what is required by one shall
be as binding as if required by all; performance by the Design/Builder shall be required only to
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the extent consistent with the Contract Documents and reasonably inferable from them as being
necessary to produce the intended results.

2.17.3 Organization of Materials. Organization of the Design Materials into divisions,
sections and articles, and arrangement of drawings shall not control the Design/Builder in
dividing the Construction Work among Subcontractors or in establishing the extent of
Construction Work performed by any lrade.

2.17.4 Meaning of Words. Unless otherwise stated in this Agreement, words having
well-known technical or construction related industry standard meanings are used in accordance
with such recognized meanings.

2.18 Labor and Materials; Liens.

Unless otherwise provided in the Contract Documents, the Design/Builder shall provide
and pay for labor, materials, equipment, tools, construction equipment and machinery, water,
heat, utilities, transportation, and other facilities and services necessary for the proper execution
and completion of the Work, whether temporary or permanent and whether or not incorporated
or to be incorporated in the Work. The Design/Builder shall enforce strict discipline and good
order among the Desi[~,./Builder’s employees, Subcontractors and other persons carrying out the
Work. The Design/Builder shall not permit employment of unfit persons or persons not skilled
in tasks assigned to the.an.

The Design/Builder shall not permit any Team Subcontractors, Subcontractors or laborers
to place liens on the Project coveting any pcrrtion of the Work for which the Company has made
payment to the Design/Builder. If such liens are imposed, the Design/Builder will satisfy,
discharge or bond such liens withi Days after written notice from the
Company of the existence of such liens (or such shorter period as is required to prevent the
foreclosure of or execution on such liens). If the Design/Builder fails to satisfy, discharge or
bond such liens within such  Day period (or such shorter period as is required to
prevent the foreclosure of or execution on such liens), the Company may bond such liens and
charge the cost of th~ bond and any other reasonable costs in connection therewith to the
Design/Builder as well as with.hold from the Design/Builder the amount of such lien under the
provisions of Section 5.9.

2.19 Cutting and Patching.

2.19.1 Cutting and Patching of the Work. The Design/Builder shall be responsible for
cutting, fitting, or patching site utilities, materials, or other site structures required to complete
the Work or to make its parts fit together properly.

2.19.2 Damage to Work of the Company or Separate Contractors. The
Design/Builder shall not damage or endanger any portion of the Work or fully or partially
completed construetic,n of the Company or Separate Contractors by cutting, patching or
otherwise altering such construction, or by excavation. The Design/Builder shall not cut or
otherwise alter such construction by the Company or a Separate Contractor except with written
consent of the Company and of such Separate Contractor, such consent not to be unreasonably

20
#1413351 vl I o Phase II De~ign-E~uild Agreement

G-3-28



withheld. The DesignrBuilder shall not unreasonably withhold consent from the Company or a
Separate Contractor with respect to cutting or otherwise altering the Work.

2.20 Uncovering of Construction Work.

2.20.1 Uncovering. Ira portion of the Construction Work is physically eover~ contrary
to the Company’s wrillen request (such notice to be given in sufficient time in advance So as not
to delay the Construction Work) or to requirements of the Contract Documents, it must, if
required in writing by the Company, be uncovered for the Company’s observation and be
replaced without change in the Schedule he costs of such uncovering and replacement
shall be a Cost of the Work.

2.20.2 Covering of Work Requested to be Observed. If a portion of the Construction
Work has been covered which the Company has not specifically requested to observe prior to its
being covered, the Company may request to see such Construction Work and it shall be
uncovered by the Design/Builder. If such Construction Work is in accordance with the Contract
Documents, costs ofmmovering and replacement shall, by appropriate Change Order, be charged
to the Company a . An appropriate time extension shall also be given.
If such Construction Work is not in accordance with the Contract Documents, the De.sign/Builder
shall pay such costs as a Cost of the Work, unless such condition was caused by the Company or
a Separate Contractor in which event the Company shall be responsible for payment of such
costsby appropriate Change Order, and an appropriate time extension shall also be given.

ARTICLE 3
COMPANY’S DUTIES AND RESPONSIBILITIES

3.1 Information and Services Required of the Company.

3.1.1 Company Designation of Authorized Representative. The Company shall
designate, from time to time, by advising the Design/Builder in writing one or more Authorized
Representatives authorized to act on the Company’s behalf with respect to the Project, together
with the scope of hish~er respective authority, with whom the Design/Builder may consult at all
reasonable times. Such designations as of the Effective Date are set forth on Exhibit K hereto.
Functions that this Agreement provides will be performed by the Company can be delegated by
the Company only by written notice to the Design/Builder from the Company. Exhibit K may be
amended from time to timeby the Company pursuant to written notice of such amandment to the
Design/Builder. The Design/Builder shall not be entitled to rely on directions (nor shall it be
required to follo~ directions) from anyone outside the s~e of that person’s authority as set
forth in written delegations pursuant to this Agreement. Directions, instructions and decisions
made by Authorized Representatives of the Company shall be binding on the Company.

3.1.2 Communication. During the term of this Agreement, the Company shall
communicate with Team Subcontractors, Subcontractors, suppliers and others performing any
part of the Work only tl~ough the Design/Builder’s Authorized Representative designated on
Exhibit K hereto, as may be amended from time to time.

3.1.3 Consent and Approval. Whenever the Company’s consent, approval,
satisfaction or determination shall be required or permitted under the Contract Documents with
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respect to the Desigr~uilder’s performance of the Work, and this Agreement does not expressly
state that the Company may act in its sole discretion, such consent, approval, satisfaction or
determination shall no! be unreasonably w~thheld, qualified, conditioned or delayed, whether or
not such a "reasonableness" standard is expressly stated in this Agreement. Whenever the
Company’s cooperation is required by the Design/Builder in order to carry out the
Desigr/Builder°s obligations hereunder, the Company agrees that it shall act in good faith in so
cooperating with the Design/Builder. The Company shall cooperate fully with the
Design/Builder and shall furnish decisions, information, and approvals required by this
Agreement in a timely mannrr so as not to delay the Work, provided that the Company shall
have no less time for review and approval than set forth in Exhibit J.

3.1.4 Governmental Approvals. The Company shall be responsible for obtaining the
Governmental Approvals set forth on Exhibit F hereto. Any delay in obtaining the
Governmental Approvals shall entitle the Design/Builder to an equitable adjustment in the
Schedule in accordance with the Change Order provisions of this Agreement, except to
the extent such delay i.~ due to the fault or negligence of the Design/Builder. The Company shall
also be responsible for paying for all building permits, site permits, licenses, governmental fees
and inspections other titan the cost of trade permits, which shall be paid by the Design/Builder as
a Cost of the Work.

3.1.5 Financial Information. The Company shall, at the written request of the
Design/Builder, prior to commencement of the Work and thereafter from time to time, furnish to
the Design/Builder reasonable evidence that financial arrangements have been made to fulfill the
Company’s obligations under this Agreement. Furnishing of such evidence shall be a condition
precedent to commencement or continuation of the Work. In the event the Design/Builder
determines, in its reasonable opinion, that evidence of financial arrangements provided by the
Company is unsatisfactory, or if the Company fails to provide evidence of financial information,
then the Design/Builder may, upon  Days prior written notice to the Company, stop
the Work until satisfactory evidence of financial arrangements has been received by the
Design/Builder.

3.2 Activities on the Site by Company or Separate Contractors.

3.2.1 Company’s Right to Award Separate Contracts. The Company reserves the
right to perform work or operations related to the Project (other than the Work) with the
Company’s own forces, and to award separate contracts to Separate Contractors in connection
with other portions of the Project.

3.2.2 Integralion of the Work with Separate Contractors. Following the request of
the Company, the Design/Builder shall prepare a plan in order to integrate the work performed
by Separate Contractors with the performance of the Work, and shall submit such plan to the
Company for approval. The plan shall be fair and reasonable for the Design/Builder and the
Separate Contractors, and the Design/Builder shall work with the Separate Contractors to reach
agreement on such plan. The Design/Builder shall arrange the performance of the Work so that
the Work and the work of the Separate Contractors are, to the extent applicable, properly
integrated, jointed in an acceptable manner, and performed in the proper sequence so that any
disruption or damage to the Work or to any work of Separate Contractors is avoided;
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3.2.3 Coordination. The Design/Builder shall provide for the coordination of the
activities of the Design/Builder and its Team Subcontractors and Subcontractors with the
activities of the Separate Contractors. The Design/Builder shall participate with all Separate
Contractors and the Company in reviewing and coordinating the schedules of the Separate
Contractors with the Schedule. The Design/Bui!der shall make any revisions to the Schedule
deemed necessary to properly incorporate the work of the Separate Contractors with the Work.

3.2.4 Use of Site. The Design/Builder shall afford the Company and all Separate
Contractors reasonable opportunity for storage of materials and equipment and performance of
their work. The Design/Builder shall also connect and coordinate its Work and operations wi~h
the Company and all Separate Contractors’ operations as required by the Contract Documents.
The Company shall direct the Separate Contractors to cooperate with the Design/Builder and to
avoid actions or omissions which could interfere with or delay the activities of the
Design/Builder. The Design/Builder shall not be responsible or liable for the materials and
equipment stored on the Site by Separate Contractors.

3.2.5 Deficiency in Work of Separate Contractors. If part of the Design/Builder’s
Work depends for proper execution or results upon construction or operations by the Company
or a Separate Contractor, the Design/Builder shall, pr~or to proceeding with that po~ion of the
Work, promptly repol~ to the Separate Contractor and the Company apparent discrepancies or
defects in such other construction that would render it unsuitable for proper execution and results
by the Design/Builder. The Design/Builder and the Separate Contractor shall use good faith
efforts to resolve any such discrepancies or defects or any disagreements relating thereto.
Failure of the Design]Builder to report shall constitute acceptance by the Design/Builder of the
work of Separate Contractors as fit and proper to receive the Design/Builder’s .Work (except as to
those defects or discrepancies that are not apparent), but only to the extent that the Company is
unable to recover against the Separate Contractor damages of the Design/Builder on account of
such condition, as set ~’nrth below.

3.2.6 Claims Involving Separate Contractors. The Design/Builder shall defend and
save harmless the Company and each Separate Contractor against any and all damages or claims
that may arise because and to the extent of loss occasioned by the breach of the Design/Builder’s
obligations hereunder, and the costs associated therewith shall be Cost of the Work. In the event
that the Desi~uilder unnecessarily and unreasonably delays the work of Separate Contractors
by not :~pcrating with them: as required hereby, nr~: by not affording .them reasonable
opportunity to perform their work as stated herein, the Desi~uilder. shall, in such event, pay
all reasonable direct incremental costs and expenses incurred by such Separate Contractors due
to any such delays, as Cost of the Work. If any Separate Contractor shall assert a claim or bring
an action against the Company alleging damage due to the fault or neglect of the Design/Builder,
the Company shall immediately notify the Design/Builder, who shall defend such claim, If it is
determined that the De.~ign/Builder was at fault, the Design/Builder shall pay all costs of defense,
including attorney’s fe~s, as well as any resulting judgment or settlement, as Cost of the Work
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3.2.7 Damage or Injury by Separate Contractors. In the event that any Separate
Contractor unnecess~xily and unreasonably delays the Work by not cooperating with the
Design/Builder, or by not affording the Design/Builder reasonable opportunity to perform the
Work as stated herein, the Company shall, in such event, pay all reasonable direct incremental
costs and expenses incurred by the Design/Builder due to any such delays, and shall grant an
equitable time extension, pursuant to the Change Order provisions of this Agreement.

3.3 Assignment of Separate Contracts.

If the Company determines that it wishes to assign to the Design/Builder one or more
contracts between the .Company and a Separate Contractor, it shall give the Design/Builder
written notice of such desire, including in such notice a copy of such contract for the
Design/Builder’s review and approval. The Separate Contractor shall be fully qualified to
perform the work under the to-be-assigned contract, shall possess the financial capability to
perform its obligations under such to-be-assigned contract, and shall provide 100% payment and
performance bonds covering such work from sureties toeing the standards set forth herein.
Such contract shall contain provisions similar to those contained in the Design/Builder’s,
Contractor’s and/or Architect’s agreements with their Subcontractors with respect to liability,
indemnification, retainage, payment, labor and other material items. Upon the Design/Builder’s
approval of the assignmentof such contract, such Separate Contractor shall cease to be a
Separate Contractor and shall thereafter be deemed to be a Subcontractor of the Design/Builder,

.

3.4 Company’s l~Light to Stop the Work.

If the Design/Builder persistently fails to correct Work which is not in accordance with
the requirements of the Contract Documents and this Agreement or persistently fails to carry out
the Work in accordance with the Contract Documents, the Company, by written order signed by
the Company, may deliver a notice to the Design/Builder setting forth that such a persistent and
material failure is occurring and has occurred, and demanding that the Design/Builder commence
a cure of such persistent and mat~rial failure withi  Days and diligently pursue such
cure thereafter. In the event that the cure is not commenced within suc  Day period
and pursued diligently thereafter, the Company may, by a second written notice to the
Design/Builder, order the Design/Builder to stop the Work, or any portion thereof, until the
cause for such order has been eliminated; provided, however, that the right of the Company to
stop the Work shall not give rise to a duty on the part of the Company to exercise this right for
the benefit of the Design/Builder or any other person or entity and shall not give rise to any
liability of the Company to the Design/Builder resulting fi’om any delay (except to the extent that
such order is found to be improper).

3.5 Company’s Right to Carry out the Work.

If the Desigr~’Builder defaults or neglects to carry out the Work in accordance with the
Contract Documents and fails within Day period after receipt of written notice from
the Company to commence and diligently continue correction of such default or neglect with
diligence and promptness, the Company may after suc ) Day period give the
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Design/Builder a second written notice to correct such deficiencies within such 
Day period. If the Design/Builder within such second s Day period after receipt of" such
second notice fails to commence and diligently continue to correct any deficiencies, the
Company, without prejudice to other remedies the Company may have, may correct such
deficiencies. In such case an appropriate Change Order shall be issued deducting from payrnents
then or thereafter due to the Design/Builder the cost of correcting such deficiencies, including
compensation for additional services and expenses made necessary by such default, neglect or
failure. If payments then or thereafter due to the Design/Builder are insufficient to cover such
amounts, the Desigr~uilder shall pay the difference to the Company.

ARTICLE 4
TIME

4.1 Progress and Completion.

The Design/Builder shall commence the Work immediately after the Effective Date and
shall use commercially reasonable good faith efforts to achieve Substantial Completion by the
dates set forth in the Schedule, which is attached hereto as Exhibit H.

4.2 Schedule Obligations.

4.2.1 Contract Schedule. The planning, design, construction and completion of the
Project shall be undertaken and completed in accordance with the Schedule, which shall define
major design and construction activities, their sequences and elapsed completion time from the
date of the Notice to Begin Design. The Schedule shall set forth separate Substantial Completion
Dates for each building. The dates of Substantial Completion set forth in the Schedule shall not
be modified except by a Modification or Change Order.

4.2.2 Prosecution of the Work. The Design/Builder shall use commercially
reasonable good faith efforts to prosecute the Work so that the portion of the Work completed at
any point in time is not less than as required by the Schedule. If the rate of progress is such that
the total amount of Work and/or the degree of completion of the Project accomplished by the
Design/Builder within any time period required by the Schedule is less than the amount therein
specified, the Design/Builder shall so notify the Company.

4.3 Preconstruetion ActivitieS.

Within Days after the Effective Date, the Design/Builder shall submit to the
Company for review a detailed schedule of preconstmction activities, by expanding the
preconstruction activities set forth on the Schedule. This preconstmction schedule shall be
prepared using the CPM, and shall show in sufficient detail the starting and completion time
sequences of design and Subcontract award activities of the Design/Builder, and identify all
interface activities of the Company.

4.4 Construction Activities.
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At such time as the Construction Documents are ready to be bid, the Design/Builder shall
submit to the Compa~ay for incorporation into the Contract Documents, a revised Schedule,
which will expand the Schedule approved to date, but which will not, in and of itself, change the
date(s) of Substantial Completion of the Project. This revised Schedule shall be based upon a
CPM and shall show in complete detail starting and completion time of detail activities of each
of the various trades, the sequence of the Wo~k and all significant activities for each Phase.

4.5 Intentionally Deleted.

4.6 Delays.

4.6.1 Excusable Delays. To the extent any of the following events results in an actual
delay in the Work, such shall constitute an "Excusable Delay" (to the extent not set forth below,
a delay will be considered an "Inexcusable Delay").

4.6.1.1 Failure or inability of the Company to make available any or all of the Site
in accordance with the requirements of the Schedule.

4.6.1.2 Failure or inability of the Company to or the Deslgn/Builder to obtain
necessary zoning changes, variances, code changes, permits or approvals from any governmental
authority, or failure to obtain any street or alley vacations required for the performance of the
Work, except to the exlent due to the fault or neglect of the Design/Builder.

4.6.1.3 Delays resulting from the acts or omissions of Separate Contractors.

4.6.1.4 Delays resulting from Force Majeure.

4.6.1.5 Differing, unusual or concealed Site conditions that could not reasonably
have been anticipated by the Design/Builder in preparing the Schedule, including, without
limitation, archaeological finds, soil conditions (including rock or other geological conditions),
underground foundations, abandoned utility lines and water conditions, including the provisions
contained in Section 2.4.1.

4.6.1.6 Y)elays resulting from the existence or discovery of Hazardous Materials
on the Site not brought to the site by the Design/Builder and not required to be removed by the
Design/Builder pursuant to Section 2.4.2 of this Agreement.

4.6.1.7 l’)elays resulting from changes in Applicable Laws occurring after the date
of execution ofthis Ag~eement~

4.6.1.8 Delays resulting from the acts or omissions of the Company and those
within the control of the Company, or failure of performance by the Company or those within the
control of the Company.

4.6.2 Schedul,~ Amendment due to Excusable Delays. The Design/Builder shall
notify the Company of the Excusable Delay as soon as practicable, but in no event more than

Days after the Design/Builder becomes aware of the occurrence of the
Excusable Delay. Such notice shall describe the Excusable Delay and shall state the
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approximate number of Days the Design/Builder expects to be delayed. After the cessation of
the Excusable Delay, the Design/Builder shall notify the Company of the number of Days the
Design/Builder believes that its activities were in fact delayed by the Excusable Delay. In the
event that the Excusa’ble Delay arises as a result of a Change Order request by the Company, the
request for an extension of time contained in the resulting Change Order proposal shall be
deemed sufficient for purposes ofthls subsection.

4.6.3 Decisi,m by Company. Within f ays after cessation of an event
giving rise to either ~m Excusable Delay or Inexcusable Delay, the Parties will use good faith
efforts to agree on the extent to which the Work has been delayed and whether the delay is an
Excusable Delay or ala Inexcusable Delay. In the absence of agreement between the Parties as to
the then current status of Excusable Delays and Inexcusable Delays, the Company will provide
the Design/Builder with written notice of the Company’s determination of the respective number
of Days of Excusable Delay and/or Inexcusable Delay within ays after receipt by the
Company of the Design/Builder’s written request for such determination. The issuance by the
Company of such 8 determination shall not, however, be deemed a concurrenco by the
Design/Builder of the matters set forth therein, and the Design/Builder may invoke the dispute
resolution procedures with respect to such determination. Pending completion of dispute
resolution procedures, the Design/Builder may take such acceleration or other measures on
account of the Company’s determination of Inexcusable Delay, and if completion of the dispute
resolution procedures results in the Company’s determination being changed to Excusable Delay,
the costs associated with such measures shall be paid by the Comp

4.6.4 Liquidated Damages. In the event and to the extent there is an Inexcusable
Delay in the Work and the actual date of Substantial Completion of a portion of the Work is later
than the scheduled date of Substantial Completion for such portion of the Work as set forth on
Exhibit H (and as adjusted pursuant to the terms of this Agreement), the Design/Builder shall be
required to pay Liquidated Damages in an amoun
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4.8 No Damages on Account of Delay.

The Design/Builder and the Company acknowledge that in the event that the
Design/Builder fails to achieve Substantial Completion of the Work by the dates established in
the Schedule, as adjusted, the Company may incur damages. Nevertheless, as part of the overall
agreement between the Company and the Design/Builder, the Parties agree that the
Design/Builder shall not be responsible for any damages, whether direct, indirect, special,
consequential or punitive, incurred by the Company as a result of the failure of the
Design/Builder to achier, re Substantial Completion of the Work on or before the dates set forth in
the Schedule except as otherwise provided in Section 4.6.4 of this Agreement.

ARTICLE 5
PAYMENT AND COMPLETION; 

5.1.1 General. T

5.1.2 Paymeut. The Company shall pay the Design/Builder in current funds for the
Design/Builder’s performance of this Agreemen

5.1.3 
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5.2 Schedule of Values.
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The Design/Builder has submitted to the Company, and the Parties (to include the United
States Member) have agreed upon the schedule of values shown in Exhibit E, which set forth the
various portions of the Work,  This
schedule of values shall be used as a basis for payment and shall be updated periodically. All
estimated construction costs not allocated to a trade work line item or to general conditions in the
schedule of values shall be allocated to the Contingency and shall be utilized as described in
Section 5.17.

5.3 Applications for Payment.

The Design/Builder shall deliver to the Company on or before the last Business Day of
each month an Application for Payment covering 

 Provided the Application for Payment is
received not later than the last Day of the month, the Company shall make payment to the
Design]Builder not later than the fifteenth (15th) Day of the following month. If an Application
for Payment is received by the Company after the last Day of the month, payment shall be made
by the Company not liner than fifteen (15) Days after the Company receives the Application for
Payment. With each Application for Payment the Design/Builder shall submit such evidence as
may be necessary to demonstrate costs incurred or estimated to be incurred on account of Cost of
the Work during such month and the percentage of completion of each category of Work. If the
Company disputes any portion of an Application for Payment, it shall notify the Design/Builder
in writing within five (5) Days of receipt, which notice shall set forth in detail those items
disputed. The Compm~y shall not be required to make payment on account of items about which
it has a good faith dispute.

5.5 Retainage.

5.5.1 With re:,’peet to the Design Work, 

5.5.2 With re,pect to Construction Work, Retainage on each Phase shall be
withheld until the Phase is complete; thereafter, no further Retalnage will be withheld on
that Phase. No Retainage shall be withheld on account of Overhead, Fee, general conditions, or
self-performed work payable to the Design/Builder or the Contractor or purchase orders entered
into by the Design/Builder or the Contractor. Subject to the First Mortgage Loan Documents,
Retainage withheld on account of each Phase shall be released upon Substantial Completion of
such Phase, less of the value of any uncompleted Work or Punch list items relating to such
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building. Subject to the First Mortgage Loan Documents, Retainage withheld on account of
uncompleted Work ot Punch list items relating to a Phase shall be released upon completion of
such uncompleted Work or Punch list items. Subject to the First Mortgage Loan Documents, all
remaining Retainage shall be fully released within Days of Final Completion of the
entire Work.

5.6 Early Release of Subcontractor Retainage.

If a Subcontractor has completed its portion of the Work (including all Punch list items)
pursuant to any given Subcontract, the Design/Builder may request the Company to disburse the
Retainage allocable to such Subcontractor, after delivering to the Company any necessary
consent to such disbursement from such Subcontractor’s surety, in form reasonably satisfactory
to the Company. If the Company is reasonably satisfied that the Subcontractor’s Work has been
completed in accordance with the Contract Documents, the Company shall disburse the
Subcontraetor’s share of Retainage. Regardless of whether the Company has disbursed said
Retainage to any Subcontractor, the warranty period with respect to such Work shall commence
at Substantial Completion of the Work or designated portion thereof.

Payment for On-Site and Off-Site Stored Materials.

Payment shall be made on account of materials and equipment delivered and suitably
stored at the Site for subsequent incorporation in the Work. Payment shall be similarly be made
for materials and equipment suitably stored off the Site, conditioned upon the Design/Builder
furnishing evidence to the Company that (a) title to the materials and equipment will pass to the
Company upon payrnent; (b) the materials and equipment are adequately insured; and (c) such
other matters as the Company may reasonably request in order to protect its interests.

5.8 Title to Construction Work.

The Design/Builder warrants that title to all Construction Work covered by an
Application for Payment shall pass to the Company no later than the time of payment. The
Design/Builder furffter warrants that upon submittal of an Application for Payment, all
Construction Work for which Applications for Payment have been previously issued and
payments received from the Company shall, to the best Of the Design/Builder’s knowledge,
information and belief, be free and clear of liens, claims, security.interest s or encumbrances in
favor of the Design/Builder, Team Subcontractors, Subcontractors, material suppliers, Or other
persons or entities making a claim by reason of having provided labor, materials and equipment
relating to the Construction Work.

5.9 Withholding of Payment.

The Company may withhold payment on account of an Application for Payment to the
extent necessary to protect the Company from loss because of:

5.9.1 r

31

G-3-39
#1413351 vl I - Phase II De*i[~-Build Agr~m’nent (



5.9.2 th

5.9.3 f

5.9.4 d

When the above reasons for withholding payment are removed, payment shall be made for
amounts previously withheld. Prior to any withholding pursuant to this Section, the Company
shall meet with the Design/Builder to discuss potential withholding, and attempt in good faith to
resolve such issue without the need for withholding. Amounts withheld pursuant to Section
5.9.2 shall bear intere~a at the rate of rom the date the funds would
otherwise have been due until paid. In lieu of withholding, the Design/Builder may provide
assurances or collateral reasonab]y satisfactory to the Company.

5.10 Failure of Payment; Interest.

If the Company does not pay the Design/Builder withi Days after the date
established herein the amount set forth in the Application for Payment (or such lesser amount as
the Company claims in good faith is due in accordance with the provisions hereof), then the
Design/Builder may, upo l Days’ written notice to the Company, stop the
Work with respect to nonpayment of undisputed amounts until payment of such amount owing
has been received. "~ae Schedule hall be equitably adjusted on account of such
stoppage, including, but not limited to, compensation for shut-down, delay and start-up. In
addition, all amounts due and unpaid shall bear interest from the date payment is due until paid at
the rate of 

5.11 Substantial Completion.

When the Design/Builder considers that a building is Substantially Complete, the
Design/Builder shall prepare and submit to the Company a comprehensive list of Punch list items
relating to such building. The Design/Builder shall proceed promptly to complete and correct
Punch list items. Failure to include an item on the Punch list does not alter the responsibility of
the Design/Builder to complete all Work relating to such building in accordance with the
Contract Doeuments. Upon receipt of the Punch list, the Company will make an inspection to
determine whether Substantial Completion of the building has occurred. The Certificate of
Substantial Completic.n for each building shall state the date of Substantial Completion and shall
be executed by the Company and the Design/Builder. At Substantial Completion of each
building, the Compmay will become responsible for utilities, security, maintenance, and any
insurance for the building. If the Company and the Design/Builder cannot agree as to the
appropriate date of Substantial Completion of a building, such issue shall be submitted for
dispute resolution in accordance with the procedures set forth in this Agreement.
Notwithstanding such disagreement, the Design/Builder shall diligently proceed with completion
of the Punch list item.,~ with completion not later th ) days after the date of Substantial
Completion, except fbr long lead items. Warranties required by the Contract Documents shall

32

#1413351 vl I - Phase il Design-Build Agree’meal
G-3-40



commence, with respect to each building, on the date of Substantial Completion of such
building, unless otherwise provided in the Contract Documents.

5.12 Partial Occupancy or Use.

The Company may occupy or use any completed or partially completed portion of the
Construction Work at any stage when such portion is designated by separate written agreement
with the Design/Builder, provided such occupancy or use is consented to by the insurer of the
Project and anthodzed by public authorities having jurisdiction over the Construction Work.
Such partial occupancy or use may commence whether or not the portion is Substantially
Complete, provided the Company and the Design/Builder have accepted in writing the
responsibilities assigned to each of them for payment, security, maintenance, heat, utilities,
damage to the Conshuction Work and insurance, and have agreed in writing concerning the
period for correction of the Construction Work and commenc~nent of warranties required by the
Contract Documents. Immediately prior to such prior occupancy, the Company and the
Design/Builder shall jointly inspect the area to be occupied in order to determine and record the
condition of the Construction Work. Unless otherwise agreed, partial occupancy or use of a
portion of the Construction Work shall not constitute acceptance of Work not complying with the
requirements of the Contract Documents.

5.13 Final Completion and Final Payment.

5.13.1 Final Completion of a Building. When the Design]Builder considers that a
building or phase of the Project is Finally Complete, the Design/Builder shall so notify the
Company. The Certificate of Final Completion shall set forth the date of Final Completion for
such building or pha~e and shall be executed by the Company and the Design/Builder. If the
Company and the De,~grdBuilder cannot agree as to the appropriate date of Final Completion of
a building or phase, such issue shall be submitted for dispute resolution in accordance with the
procedures set forth in this Agreement.

5.13.2 Conditions Precedent to Final Payment on Account of a Building. Neither
final payment nor any final release of Rctainage shah become due until the conditions in the First
Mortgage Loan Docmnents are satisfied, and the Design/Builder submits to the Company:

5.13.2.1     an affidavit that pa~olls, bills for materials and .equipment, and
other indebtedness co:mected with the building have been paid or otherwise satisfied;

5.13.2.2 a certificate evidencing that insurance required by the Contract
Documents to remain in force is currently in effect and will not be cancelled or allowed to expire
until at least thirty (30) Days’ prior written notiee has been given to the Company;

5.13.2.3 consent of Surety to final payment of the entire Work; and

5.13.2.4 if required by the Company, other data establishing payment or
satisfaction of obligations, such as receipts, releases and waivers of liens, claims, security
interests or encumbrances arising out of the Contract Documents. If a Team Subcontractor or
Subcontractor refuses to furnish a release or waiver required by the Company, the
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Design]Builder may thmish a bond satisfactory to the Company to indemnify the Company
against such lieza.

5.13.3 Delay in Final Completion. If after Substantial Completion of the Work on
account of a building, Final Completion of such building is materially delayed through no fault
of the Design/Builder or by the issuance of additional Change Orders or Change Directives by
the Company, the Company shall, upon request of the Design/Builder, and without terminating
this Agreement, make payment of the balance due for that portion of the building fully
completed. If the remaining balance for the building not fully completed is less than the
Retainage applicable thereto, such payment shall be made under the terms and conditions
governing final payment, except that it shall not constitute a waiver of claims by either the
Design/Builder or the Company.

5.13.4 Waiver of Claims at Final Payment.

5.13.4.1 Acceptance of final payment for the entire Work by the
Design/Builder shall constitute a waiver of affirmative claims by the Design/Builder, except
those previously made: in writing and identified as unsettled at the time of final payment.

5.13.4.2 The making of final payment for the entire Work by the Company
shall constitute a waiver of claims by the Company, except those arising from (a) liens, claims,
security interests and encumbrances arising out of the Work after final payment, or identified in
writing as unsettled at the time of final payment; (b) latent defects arising after final payment or
(c) the t~rms of warrm~ties required by the Contract Documents or this Agreement.

5.14 Allowances.

tems covered by allowances shall be supplied for such amounts and by such
persons or entities as the Company may direct, but the Design/Builder shall not be required to
employ persons or entities against which the Design/Builder makes reasonable objection. Unless
otherwise provided in the Contract Documents:

5.14.1 materi~ls and equipment under an allowance shall be selected promptly by the
Company to avoid delay in the Work, provided thai the Company shall be given no less time
than provided in Exhibit J;

5.14.2 allowances shall cover the cost to the Design/Builder of materials and equipment
delivered at the Site and all required taxes, less applicable trade discounts;

5.14.3 allowances shall cover Design/Builder’s costs for unloading and handling at the
Site labor, installation costs and other expenses.

5.14A The GldP will be adjusted accordingly by Change Order in accordance with the
provisions of Section 6.5. The amount of the Change Order shall reflect the difference between
actual costs and the allowances under Section 5.14.2 and 5.14.3 plus Fee on such difference in
accordance with Secti.an 6.5 if the actual costs are greater than the allowances.
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5.15 Superintendent.

The Design/Bnilder shall cause the Contractor to employ a competent superintendent and
necessary assistants who shall be in attendance at the Project Site during performance of the
Construction Work. The superintendent shall represent the Contractor, and communications
given to the superintendent shall be as binding as if given to the Contractor. Important
eommunicalions shall be confirmed in writing. .Other communications shall be similarly
confirmed on written request in each ease.

5.16 Documents and Samples at the Site.

The Design/Builder shall maintain at the Site for the Company one record copy of the
drawings, specifications, addenda, Change Order and other Modifications, in good order and
marked currently to ~eeord changes and selections made during construction, and in addition
approved Shop Drawings, Product Data, Samples and similar required submittals. The
Design/Builder shall also prepare one reproducible set of as-built drawings. These shall be
provided to the Company within a reasonable time after Final Completion of the Work.

5.17 Contingency.

. Such Contingency shall be increased by amounts not
expended on other line items in the schedule of values other than Fee and Overhead, and shall be
decreased by additional amounts required to be expended on other line items in the Schedule of
values other than Fee and Overhead. The Contingency is for the sole use of the Design/Builder
for items within the Scope of Work of the Design/Builder, and is not for use by the Company for
items that are a Change Order to the Design/Builder.

ARTICLE 6
CHANGES IN THE WORK; CLAIMS

6.1 Changes.

Changes in th!.~ Work shall be performed under applicable provisions of the Contract
Documents, and the Design/Builder shall proceed promptly, unless otherwise provided in the
Change Order or Change Directive. If unit prices are stated in the Contract Documents or
subsequently agreed upon, and if quantities originally contemplated are so changed in a proposed
Change Order or Change Directive that application of such unit prices to quantities of Work
proposed will cause substantial inequity to the Company or the Design/Builder, the applicable
unit prices shall be equitably adjusted. 
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6.2 Change Directives.

The following procedures shall apply with respect to Change Directives:

6.2.1 Any Change Directive with an apparent value in excess of must be
approved by both the Managing Member and the United States Member. The United States
Member shall respond to any Change Directive withi  Days of receiving the
request for a Change Directive. Upon receipt of a Change Directive signed by the Company, the
Design/Builder shall promptly proceed with the change in the Work involved and advise the
Company of the Design/Builder’s agreement or disagreement with the method, if any, provided
in the Change Directive for determining the proposed adjustment in he Schedule. If
the Design/Builder receives a written communication signed by the Company which the
Design/Builder believes is a Change Directive but is not so identified, it shall not proceed with
the change in the Work until it receives from the Company a written confirmation that such
communication is in fact a Change Directive.

6.2.2 A Change Directive signed by the Design/Builder indicates the agreement of the
Design/Builder with the contents thereof, and shall convert the Change Directive to a Change
Order.

6.2.3 If the Design/Builder does not respond promptly or disagrees with the method for
adjustment in th  Schedule, the method and adjustment shall be determined as provided
in Section 6.5 below, as applicable. In such ease, the Design/Builder shall keep and present, in
such form as the Company may request, an itemized accounting, together with appropriate
supporting data.

6.2.4 Pending final determination of cost to the Company, amounts not in dispute shall
be included in Applications for Payment

When both additions and credits covering related Work or
substitutions are involved in a change, the allowance for Overhead and Fee shall be figured on
the basis of net increase, if any, with respect to that change.

6.2.5 If the Company and the Design/Builder do not agree with the adjustment in the
Schedule  such disagreement shall be submitted for dispute resolution in accordance
with the provisions of this Agreement.

6.3 Change Prop~,als.

If the Company requests the Design/Builder to submit a Change Proposal and thereafter
the Company elects not to proceed with the Change Order contemplated therein, a Change Order
shall be issued to reimburse the Design/Builder for any costs incurred by the Design/Builder on
account of such Change Proposal, but only to the extent the Change Order contemplated by such
Change Proposal inwflves a material change to the scope of the Work. To the extent the
preparation of such Change Proposal impacts the Schedule (e.g., other Work is suspended
pending a decision on such Change Proposal or the Design Work is delayed due to the
preparation of the Change Proposal), an equitable adjustment in the Schedule shall be made.
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6.4 Claims.

h addition to submitting Change Proposals in response to the request of the Company,
the Design/Builder may submit one or more claims in the form of Change Proposals for any
requested adjustment in the Schedule permitted pursuant to the provisions of this
Agreement. In such eases, the Design/Builder shall give the Company written nntiee within

ays after it becomes aware of the event giving rise to the Change Proposal.
The Company shall have Days after receipt of the Design/Builder’s notice to
either confirm or ferule the basis for the Change Proposal. If either the Design/Builder or the
Company becomes aware of an act or omission of the other which would give rise to a breach of
contract action, such party shall notify the other within a reasonable time after becoming aware
of such act or omission. Failure to give any notice required by this Article 6 shall be deemed a
waiver of the right of the claiming party to recover, but only to the extent the delay in giving
notice prejudices the rights of the non-elairning party.

6.5 Payment on account of Change Orders and/or Excusable Delays.

6.5.1.2 

6.5.1.3 

6.5.2 Design Work. For Change Orders including additional Design Work,

6.5.2.1 

l
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ers).

6.5.2.2 

6.5.2.3 

6.5.3 Decreased Scope. With respect to Change Orders which decrease the Scope of
Work described on Exh~it A, 

6.6 Changes on Account of Delay in Commencement of Work.

6.7 Changes on Account of Escalation in Costs.
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6.8 Time Extensions on Account of Change Orders.

The Design/Builder shal] be entitled to a time extension in connection with any Change
Order to the extent its lime of performance is extended due to such Change Order.

ARTICLE 7
TRANSFER OF CARE, CUSTODY AND CONTROL

7.1 Care, Custody and Control by Design/Builder During Construction.

Design/Builde~ shall be responsible for care, custody and control of a Phase or portion
thereof, including responsibility for compliance with agplieable safety and environmental laws,
rules, regulations and orders only during the period from (i) issuance era notice to proceed and
release of possession of such Phase or portion thereof by Company to Design/Builder for
construction until (it) Substantial Completion or other transfer of care, custody and control of
such Phase or portion ~:hereofbaek to Company in accordance with Section 7.2 below.

7.2 Substantial Completion; Partial Occupancy or Use.

At Substantial Completion of each building, the care, custody and control thereof shall
pass to the Company. In any event, the care, custody, and control of the Project or portion
ther~f sha!] pas~ to the:Company no later the time when the Company takes physical
possession thereof. From.and after the date of the ~transfer of the eare~ custodY, ~n~ c0ntrol ~fthe
Project or portion thereof, the Company shall assume all risks of physical loss or damage thereto
and shall, and does hereby, release the Design/Builder from and the Company will and shall
cause its insurers to w~ve rights of subr0gation against the Desigr~Builder ~d its S~ppli~ and
Subcontractors for loss or damage to the Project which may thereafter occur. In the event that
loss or damage to the Project or portion thereof occurring after Substantial Completion is due to
the negligence of the Design/Builder or defective Work performed by the Design/Builder, the
Design/Builder shall be responsible for any insurance deductibles paid by the Company on
account of such negligence or defective Work.
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ARTICLE 8
TEAM SUBCONTRACTORS AND SUBCONTRACTORS

8.1 Team Subcon|ractors.

The Design/B~:.ilder shall enter into a Team Subcontract with the Architect pursuant to
which the Design/Builder shall delegate the design responsibilities contained in this Agreement
to the Architect. Similarly, the Design/Builder shall enter into a Team Subcontract with the
Contractor pursuant to which the Design/Builder shall delegate the construction responsibilities
contained in this Agreement to the Contractor. The Team Subcontracts shall require each Team
Subcontractor, to the extent of the Work to be performed by such Team Subcontractor, to assume
towards the Design/Builder all the obligations and responsibilities which the Design/Builder by
the Contract Documents assumes towards the Company. All Team Subcontracts shall
incorporate the terms of this Agreement and the Contract Documents to the extent applicable to
the Work to be performed by the Team Subcontractor. Each Team Subcontract shall expressly
preserve and protect the rights of the Company under the Contract Documents with respect to the
Work to be performed by the Team Subcontractor so that the subcontracting thereof will not
prejudice such rights, and shall include a provision granting to the Company the right to succeed
to the interest of, or otherwise accept an assignment of, such Team Subcontract, but only in the
event of a termination of this Agreement by the Company due to the existence of a
Design/Builder Evenl of Default. Any such assignment shall be subject to the prior rights of the
surety, if any, obligated under bend relating to the Agreement.

8.2 Subcontracts.

8.2.1 Incorporation of Contract Documents. The Team Subcontractors shall enter
into Subcontracts with various Subcontractors for portions of the Work delegated pursuant to the
Team Subcontracts. The Subcontracts shall require each Subcontractor, to the extent of the
Work to be performed by such Subcontractor, to assume towards the Team Subcontractor all the
obligations and responsibilities which the Team Subcontractor by the Team Subcontracts
assumes towards the Design/Builder. All Subcontracts shall incorporate the terms of the
relevant Team Subcontract, this Agreement and the Contract Documents to the extent applicable
to the Work to be performed by the Subcontractor.

8.2.2 Assignment of Subcontracts. Each Subcontract shall expressly preserve and
protect the rights of ~he Company under the Contract Documents with respect to the Work to be
performed by the Subcontractor so that the subcontracting thereof will not prejudice such rights,
and shall include provisions (a) granting to the Design/Builder the right to succeed to the interest
of, or otherwise accept an assignment of, such Subcontract, but only in the event of a termination
of the Team Subcor.tract by the Design/Builder (or its assignee) due to the existence of a default
by the Team Subcontractor;, and (b) granting to the Company the right to succeed to the interest
of, or otherwise accept an assignment of, such Subcontract, but only in the event of a termination
of this Agreement by the Company due to the existence of a Design/Builder Event of Default and
a further termination of the Team Subcontract by the Company. Any such assignment shall be
subject to the prior rights of the surety, if any, obligated under bond relating to the Team
Subcontract.
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8.3 Self-Performed Work. The Con~’actor may perform portions of the Construction Work
with its own p~sormel or pursuant to Subcontracts with affiliates of the Contractor ("Self-
Performed Work"). "With respect to such Self-Performed Work, the Contractor shall be deemed
to be a Subcontractor for purposes of calculating amounts payable under Change Orders. The
terms and conditions under which the Contractor or its affiliates perform Self-Performed Work
shall be competitive and at market rates

8.4 Subcontractor Bids. The Design/Builder shall use commercially reasonable efforts to
obtain a minimum of three bids from qualified subcontractors for each trade that will provide
labor and materials for the Project having a val . The Design/Builder
will then select the subcontractor that represents the best value for the Project. 

ARTICLE 9
INSURANCE AND BONDS; INDEMNIFICATION

9.1 Insurance to be Provided by the Design/Builder.

The Design/Builder shall provide the insurance required of it by the provisions of Exhibit
L hereto, the cost of which shall be paid by the Design/Builder as a Cost of the Work.

9.2 Insurance to be Provided by the Company.

The Company shall provide the insurance required of it by the provisions of Exhibit L,

9.3 Payment and Performance Bonds.

9.3.1 The Contractor shall furnish and deliver to the Company and the Design/Builder
the Payment and Pertbrmanee Bonds in a form acceptable to the Credit Provider. The Contractor
shall deliver the Payment and Performance Bonds in a form acceptable to the Credit Provider
prior to, and as a condition precedent to, commencement of the Construction Work on the Site.
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9.3.2 The Payment and Performance Bonds shall be furnished on behalf of the
Contractor, shall name the Design/Builder, the Company, and the Trustee as co-obligee

). Prior to the commencement of the
Work on any alternate under the Phase II Construction Agreement ("Alternate"), a Surety that
issued the Payment Bead and P~formance Bond shall approve the inclusion of such Alternate in
the coverage provided by the Payment Bond and Performance Bond. The Design/Builder shall
require the Contractor to provide additional payment and performance bonds, either through
Subcontractor payment and performance bonds or Contractor furnished payment and
performanc~ bonds, so that the combined value of the Subcontractor and Contractor payment and
performance bonds exceeds the entire Cost of the Work in the Phase ]I Construction Agreement,
as and when provided in the Phase II Construction Agre~nent. All payment and p~rformance
bonds issued pursuant to this Section (including, without limitation, subcontractor payment and
performance bonds) shall name the Design/Builder, the Company and the Trustee as co-obligees
and shall be in the forms set forth on Exhibit N-] hereto (with respect to Contractor-famished
payment and performance bonds) or Exhibit N-2 (with respect to Subcontractor-furnished
payment and performance bonds). All payment and p~rformance bonds issued with respect to
the Contractor shall be issued by a Surety. All other payment and p~rformance bonds shall be
issued by sureties that appear on the approved list of sureties issued by the United States
Department of Treasur~,.

9.3.3 The provisions of this Section 9.3 may not be modified or amended without the
prior written consent o~’the Credit Provider.

9,4 Indemnification.

9.4.1 Indemnification by Design/Builder. 
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9.4.2 Indemnification by Company. 

9.4.3 The Company’s Property. As provided by Article 7 hereof, as between the
Design/Builder and the Company, the Company assumes responsibility and risk for all loss of or
damage to property owned by or in the custody of the Company, however such loss or damage
shall occur, and agrees to maintain appropriate property damage insurance fully covering said
property from such ri:~k naming the Design/Builder as additional insured and does hereby and
shall cause its insurers to waive rights of subrogation against the Design/Builder and its suppliers
and Subcontractors under any insurance which the Company may carry.

9.5 Company Agreement.

The Company, on its own behalf and on behalf of the Company’s officers, directors,
agents and affiliates, agrees that no contract claim shall be made against the Contractor or the
Architect for obligations of the Design/Builder unless the Company is expressly authorized to do
so pursuant to the provisions of ~is Agreement, including, but not limited to, a daim alleging
that the Design/Buikler’s corporate status should be ignored in favor of claims against the
Contractor and/or the Architect.

ARTICLE 10
PROTECTION OF PERSONS AND PROPERTY

10.1 Safety Precautions and Programs.

10.1.1 Site Safety. The Design/Builder shall be responsible for initiating, maintaining
and providing supervision of safety precautions and programs in connection with the Work, and
shall also comply with any and all insurance cartier-mandated safety requirements and programs.
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10.1.2 Notices. In connection with the performance of the Work, the Design/Builder
shall give notices and comply with Applicable Laws bearing on the safety of p~rsons and
property and their protection fi’om damage, injury or loss.

10.2 Safety of Persons and Property.

10.2.1 Reasonable Precautions. The Design/Builder shall take reasonable precautions
for the safety of, and shall provide reasonable protection to prevent damage, injury or loss to:

thereby;,
10.2.1.1 employees on the Work and other persons who may be affe~ed

10.2.1.2     the Work and materials and equipment to be incorporated therein,
whether in storage ou or offthe Site under care, custody or control of the Design/Builder; and

10.2.1.3 other property at the Site or adjacent thereto, such as trees, shrubs,
lawns, walks, pavements, roadways, structures and utilities not designated for removal,
relocation or replacement in the course of the Construction Work.

10.2.2 Safeguards. The Deslgn/Builder shall erect and maintain, as required by existing
conditions and performance of the Work, reasonable safeguards for safety and protection,
including posting danger sigr~.s and other warnings against hazards, promulgating safety
regulations and notifying Company and users of adjacent sites and utilities, and shall comply
fully with the requirements of the Oe~upationsl Safety and Health Administration ("OSHA").

10.2.3 Use of Explosives. When use or storage of explosives or other hazardous
materials or equipment or unusual methods are necessary for execution of the Construction
Work, the Desigu/Builder shall exercise utmost care and carry on such activities under
supervision of properly qualified personnel.

10.2.4 Remedy of Damage. The Desigu/Builder shall promptly remedy damage and
loss (other than damage or loss under property insurance required by Exhibit L to be carried by
the Company or the Company’s Separate Contractors) to property referred to in Section 10.2.1.2
and 10.2.1.3 caused in whole or in part by the Design/Builder or anyone directly employed by or
in control of Design/Builder and for whose acts Desigu/Builder may be liable and for which the
Design/Builder is responsible under Sections 10.2.1.2 and 10.2.1.3, except damage or loss
attributable to acts or omissions of the Company, Separate Contractors or anyone directly or
indirectly employed by either of them, or by anyone for whose acts either of them may be liable,
and not attributable to the fault or negligence of the Design/Builder. The foregoing obligations
of the Design/Builder are in addition to the Design/Builder’s obligations under Section 9.4;
provided, however, that the Design/Builder’s obligations hereunder shall include only those costs
necessary to repair property damaged or lost (except to the extent professional liability insurance
proceeds are available therefor pursuant to the provisions of Section 9.4). 

#1413351 vl I - Pha~ !1 Desi[.~-Build Agreement

44

G-3-52



10.2.5 Designation of Safety Coordinator. The Design/Builder shall designate or
cause to be designated a responsible member of its organization at the Site who has the
respons~ility for the pyevention of accidents.

10.2.6 Loads. The Design/Builder shall not load or p~rnit any part of the Construction
Work or the Site to be loaded so as to endanger its safety.

10.3 Security.

The Design/Builder shall take any and all precautions that may be r~asonably necessary
to render all portions of the Work, the Site and any adjacent areas affected by the Work secure in
all material respects, to decrease the likelihood of accidentS, and to avoid vandalism and other
contingencies which are liable to delay the Work or give rise to claims or liabilities. The
Design/Builder shall furnish and install all necessary facilities to provide safe means of access to
all points where Work is being pvn-formed. TheDesign/Builder shall take all precautions and
measures as may be reasonably necessary to secure the Project at all hours, including evenings,
holidays and non-work hours. Such precautions may include provision of security guards.

10A Damage to Property at the Site.

The Design/Builder shall be responsible for any and all damage to property at the Site
except to the extent caused by the acts or omissions of the Company or its S~parate Contractors,
representatives, employees or agents and not covered by insurance. The costs and expenses
incurred by the Desig~rBuilder pursuant to its obligations under this Article shall be paid by the
Design/Builder as Cost of the Work to the extent that such costs and ~xpenses ar~ in excess of or
are not covered by recluired insurance, and to the extent of any deductibles, unless caused by
Force Majeure, in which case the provisions of Article 6 shall gnvem.

10.5 Damage to Property of Others.

The Design/Builder shall avoid damage, as a result of the Design]Builder’s operations, to
existing sidewalks, c~rbs, streets, alleys, pavements, utilities, adjacent property, the work of
Separate Contractors and the property of the Company. The Design/Builder shall repair any
such damage caused by the operations of the Design/Builder and shall bear the expense relating
thereto as Cost of the Work to the extent that such costs and expenses at6 in excess of or are not
covered by required insurance, and to the extent of any deducible.

10.6 Failure of Design/Builder to Repair Damage.

If the DesignIBuilder fails to commence the repair of damage to property as set forth in
this Article, and diligently pursue such repair, then the Company, afte  Days prior
written notice to the Design/Builder (provided the Design/Builder has not commenced such
repair during suc Day period), may elect to repair such damages with its own forces
and to deduct from payments due or to become due to the Design/Builder amounts paid or
incurred by the Company in correcting such damage.
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10.7 Emergencies.

If an emergent1 aiTecting the safety of persons or property, the Design/Builder shall act,
at the Design/Builder’.,: discretion, to prevent threatened damage, injury or loss. The United
States Member shall have the authority to immediatdy suspend work when life threatening
safety violations or p~aetices are observed or found. Additional costs or extensions of time
claimed by the Design/Builder on account of an emergency not caused by the fault or neglect of
the Design/Builder shall be determined as provided in Section 6.2 hereof.

ARTICLE 11
DISPUTES

11.1 Disputes between Company and Design/Builder,

In the event of any dispute arising between the Company and the Design/Builder
regarding any part of the Agreement or the Contract Documents, or the Parties’ obligations or
performance thereunder, either Party may institute the dispute resolution procedures set forth
herein. The Parties shall continue performance of their respective obligations hereunder
notwithstanding the existence of a dispute.

11.2 Dispute Resolution Procedures.

11.2.1 Initial Meeting to Resolve Disputes. Either Party may from time to time call a
special meeting for the resolution of disputes that would have a material impact on the cost or
progress of the Project. Such meeting shall be held at the Design/Builder’s ofiSces withi

Days of written request therefor, which request shall specify in reasonable detail the
nature of the dispute. The meeting shall be attended by the Company’s Authorized
Representative, the Design/Builder’s Authorized Representativ

11.2.2 Mediation.

11.2.2.1 If the dispute has not been resolved within Days
after the special meeting has been held, a mediator, mutually acceptable to the Parties and
experienced in design and construction matters shall be appointed. The cost of the mediator shall
be shared by the Parties. The mediator shall be given written statements of the Parties and may
review the Site and arty relevant documents. The mediator shall call a meeting of the Parties
within ten (10) Business Days after his/her appointment, which meeting shall be attended by the
Company’s Authorized Representative, the Design/Builder’s Authorized Representative and any
other person who may be affected in any material respect by the resolution of such dispute. Such
Authorized Representatives shall have authority to settle the dispute
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 During such ay
period, the mediator may meet with the Parties separately.

11.2.2.2 No minutes shall be kept with respect to any mediation
proceedings, and the comments and/or findings of the mediator, together with any written
statements prepared, .,;hall be non-binding, confidential and without prejudice to the rights and
remedies of any Party. The entire mediation process shall be completed within 
Business Days of the date upon which the initial special meeting is held, unless the Parties agree
otherwise in writing. If the dispute is settled through the mediation process, the decision will be
implemeuted by written agreement signed by the Parties.

11.2.3 Arbitration.

11.2.3.1 Any controversy or dispute not resolved through non-binding
mediation shall be settled by binding arbitration. Either Party may initiate arbitration by giving
written notice to the other Party after exhausting the mediation procedures set forth herein. The
notice shall state the nature of the claim or dispute, the amount involved, if any, and the remedy
sought. The Company or the Design/Builder shall be entitled to (a) consolidate any arbitration
involving Design/Builder with related arbitrations involving other parties; or (b) join any other
parties to such arbitration.

11.2.3.2 The dispute shall be submitted to an independent arbitrator
mutually selected by the Parties. If the dispute has a value in excess of 

 then at the election of either Party, there shall be a panel of three arbitrators. If the
Parties do not mutually agree on an arbitrator or arbitrators who is/are willing and able to s~rve,
the Parties shall then utilize the American Arbitration Association (or another entity acceptable
to the Parties) to provide the required independent arbitrator(s). The decision of the appointed
independent arbitrator(s) shall be final and binding on the Parties. In rendering a decision, the
arbitrator(s) shall comply with the Construction Industry Arbitration Rules of the American
Arbitration Association in effect as of the Effective Date. The arbitrator(s) shall have no direct
or indirect social, political or business relationship of any sort with any of the Parties, their
respective legal counsel, or any other person or entity materially involved in the Project.

ARTICLE 12
EVENTS OF DEFAULT AND REMEDIES; TERMINATION

12.1 Design/Builder Events of Default.

Each of the following shall be considered a "Design/Builder Event of Default":

12.1.1 if the Design/Builder persistently fails or neglects to carry out the Work in
accordance with the provisions of the Contract Documents, and fails, after 
Days written notice ~rom the Company, to eornmence a cure to correct such failure or neglect
and thereafter diligently pursue such cure to completion;

12.1.2 if the Design/Builder materially breaches this Agreement and fails, after 
Days written notice from the Company, to commence a cure to correct such breach and

thereafter diligently pursues such cure to completion (such breach to include, but not be limited
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to, failure to make payment to Team Subcontractors for materials or labor in accordance with the
respective agreements between the Design/Builder and the Team Subcontractors or persistent
disregard of Applicable Laws);

12.1.3 if a custodian, trustee or receiver is appointed for the Design/Builder, or if the
Design/Builder becomes insolvent or bankrupt, is generally not paying its debts as they become
due or makes an assignment for the benefit of creditors, or the Design/Builder causes or suffers
an order for relief to be entered with respect to it under applicable Federal bankruptcy law or
applies for or consents to the appointment of a custodian, trustee or receiver for the
Design/Builder, or bankruptcy, reorganization, arrangement or insolvency proeeedings, or other
proceedings for relief under any bankruptcy or similar law or laws for the relief of debtors, are
instituted by or against the Design/Builder, and in any of the foregoing cases such action is not
discharged or terminated withi  Days of its institution.

12.2 Remedies of the Company upon a Design/Builder Event of Default

12.2.1 Termination of Agreement. Upon the occurrence of a Design/Builder Event of
Default, the Company shall have the right to terminate this Agreement upon 

Days written notice to the Design/Builder, provided that the Design/Builder has not
commenced a cure within such Day period and thereafter continues to
diligently cure until completion. Without prejudice to any other rights or remedies of the
Company, the Company, subject to any prior rights of the Surety, may:

12.2.1.1     take possession of the Site and of all materials, equipment, tools
and construction equipment thereon owned by the DesigrgBuilde~,

12.2.1.2 accept assignment of the Team Subcontracts and/or Subcontracts;
and

12.2.1.3
deem expedient.

finish the Work by whatever reasonable method the Company may

When the Company terminates this Agreement as aforesaid, the Design/Builder shall not
be entitled to receive further payment until the Work is finished

12.3 Company Events of Default.

Each of the following shall be considered a "Company Event of Default":

12.3.1 if the Work is stopped for a period of Days through no act or fault of
the Design/Builder for any of the following reasons:

12.3.1.1
jurisdiction;

issuance of an order of a court or other public authority having
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12.3.1.2 an act of government, such as a declaration of national ernerg~ncy,
making material unavailable;

12.3.2 if the Work is stopped for a period of Days through no act or fault of
the DesigrdBuilder because the Company has not made payment of undisputed amounts set forth
in an Application for Payment within the time stated in the Contract Documents;

12.3.3 if the Work is stopped for a period of Days pursuant to the provisions
of Section 3.1.5 because the Company has not provided the financial information required by
Section 3.1.5; or

12.3A if a custodian, trustee or receiver is appointed for the Company, or if the
Company becomes insolvent or bankrupt, is generally not paying its debts as they become due or
makes an assignment for the benefit of creditors, or the Company causes or suffers an order for
relief to be entered with respect to it under applicable Federal bankruptcy law or applies for or
consents to the appointment of a custodian, trustee or receiver for the Company, or bankruptcy,
reorganization, arrangement or insolvency proceedings, or other proceedings for relief under any
bankruptcy or similar law or laws for the relief of debtors, are instituted by or against the
Company, and in any of the foregoing cases such action is not discharged or terminated within
sixty (60) Days of its institution.

12.4 Remedies of the Design/Builder upon a Company Event of Default.

If a Company Event of Default exists and is continuing, the Design/Builder may, upon
 Days additional written notice to the Company, terminate the Agreement and

recover from the Company payment for Work performed and for proven loss with respect to
materials, equipment tools, construction equipment, and services rendered, including reasonable
overhead and profit.

12.5 Representations and Remedies.

Except as otherwise provided in this Agreement, no remedy under the terms of this
Agreement is intended to be exclusive of any other remedy, but each and every such remedy
shall be cumulative and shall be in addition to any other remedies, existing now or hereafter, at
law, in equity or by statute. No delay or omission to exercise any right or power accruing shall
impair any such right or power nor shall it be construed to be a waiver of any Event of Default or
acquiescence therein, and every such right and power may be exercised from time to time as
often as may be deemed expedient.

12.6 Termination or Suspension for Convenience

12.6.1 Termination for Convenience. The Company may terminate this Agreement, or
any portion of Work to be performed hereunder at any time by a notice in writing from the
Company to the Design/Builder only if the United States Member terminates the Managing
Member for default under the provisions of the Amended and Restated Operating Agreement.
In such case, the Company shall pay to the Design/Builder all funds due the Design/Builder for
Work performed up to the date of termination, plus all demobilization and close-out costs,
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including, but not limited to, any amounts payable to Team Subcontractors and Subcontractors
for early termination, plus reasonable overhead and profit on Work performed. All funds due
hea’eunder, including unpaid Retainage, shall be released with ) Days of termination
of this Agreement for convenience.

12.6.2 Suspenfion for Convenience. The Company may, without cause, order the
Design/Builder in writing to suspend, delay or interrupt the Work in whole or in part for such
period of time as the Company may determine. An adjustment shall be made for increases in the
cost of performance of the Work, including Fee on the increased cost of performance, caused by
the suspension, dday or interruption, in accordance with the Change Order provisions of this
Agreement. No adjuslment shall be made to the extent (1) the pt.a’formance is, was or would
have been so suspended, delayed or interrupted by another cause for which the Design/Builder is
responsible or (2) that an equitable adjustment to r Schedule is made or denied
under another provision of this Agreement. Adjustments made in the cost of performance may
have a mutually agreed fixed or percentage Fee. Any claim for constructive suspension shall be
made in accordance with the procedures set forth in Article 6.

ARTICLE 13
MISCELLANEOUS PROVISIONS

13.1 Governing Law.

This Agreement shall be governed by the laws of the State of Arizona, excluding
provisions thereof which refer to the laws of another jurisdiction.

13.2 Successors and Assigns.

This Contract and the Contact Documents shall be binding upon and shall inure to the
benefit of the Company and the Design/Builder and their respective successors and assigns.
Except as provided in the First Mortgage Loan Documents, neither Party shall assign this
Agreement as a whole without the prior written consent of the other Party. If either Party
attempts to make such an assignment without such consent, that Party shall nevertheless remain
legally responsible for all of its obligations under this Agreement and the Contract Documents.

13.3 Written Notice.

Written notice shall be deemed to have been duly served on the date of delivery if
delivered in person, on the day after deposit if delivery by overnight courier, or two (2) Business
Days after deposit if delivery by placing in the United States mail, first class and certified, return
receipt requested with postage prepaid. All notices shall be addressed to the appropriate
Authorized Representative as follows:

5O
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Southwest Division
Naval Facilities Engineering Command
1220 Pacific Highway
San Diego, CA 92132
Attention: Business Agreement Manager
Reference: Camp Pendleton & Quantieo PPV
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Naval Facilities Engineering Command
1322 Patterson Avenue, SE, Suite 1000
Washington Navy Yard
Washington, DC 20374 5065
Attn: Special Venture Acquisition Department
Reference: Camp Pendleton & Quantico PPV
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13.4 Commencement of Statutory Limitation Period and Statute of Repose Period.

13.4.1 Before Substantial Completion. As to acts or failures to act occurring prior to
the relevant date of Substantial Completion, any applicable statute of limitations shall commence
to run and any alleged cause of action shall be deemed to have accrued in any and all events not
later than such date of Substantial Completion.

13.4.2 Between Substantial Completion and Final Completion. As to acts or failures
to act occurring bewceen the relevant date of Substantial Completion and prior to Final
Completion, any applicable statute of limitations shall commence to run and any alleged cause of
action shall be deemed to have accrued in any and all events not later than the date of Final
Completion.

13.4.3 After Final Completion. As to acts or failures to act occurring after the date of
Final Completion, arty applicable statute of limitations shall commence to run and any alleged
cause of action shall be deemed to have aecrued in any and all events not later than the date of
any act or failure to act by the Design/Builder pursuant to any applicable warranty, the date of
any correction of Work or failure tO correct Work by the Coniraetor, or the date of actual
commission of any other act or failure to perform any duty or obligation by the Design/Builder
or the Company, whiehever occurs last.

13A.4 Statute of Repose. The time period for the applicable Statute of Repose shall
commence to run at Substantial Completion of the Work.

13.5 Modifications.

No Modifications or Change Orders shall be valid unless in writing and signed by the
Company and the Design/Builder or their respective permitted successors and assigns. The
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Design/Builder and the Company agree to make Modifications io this Agreement if requested by
the Company’s lender(s), the Credit Provider and the Trustee provided such Modifications do not
advea’sely affect the costs and/or risks and/or time of performance of the Work.

13.6 Interpretation.

13.6.1 Any and all headings of this Agreement are for convenience of reference only and
do not modify, define or limit the provisions thereof. Words of any gender shall be deemed and
construed to include correlative words of the other gender. Words importing the. singular
number shall include the plural number and vice versa, unless the context shall otherwise be
deemed to include all suppJements and/or amendments to any such exhibits or documents
entered into in accordance with the terms hereof and thereof. All references to any person or
entity shall be deemed to include any person or entity succeeding to the rights, duties and
obligations of such person or entity in accordance with the terms of this Agreement. Where
reference is made in this Agreement to another Contract Document, the reference refers to that
provision as emended or supplemented by the other provisions of the Contract Documents.

13.6.2 The provisions of this Agreement which by their nature are intended to survive
the termination, cancellation, completion or expiration of the Agreement, including, but not
limited to, any express limitations of or releases from liability, shall continue as valid and
enforceable obligation:; of the Parties notwithstanding any such termination, cancellation,
completion or expiration.

13.7 SeverabiHty.

If any provision of this Agreement is held to be inoperative or unenforceable as applied
in any particular case because it conflicts with any other provision hereof or any constitution,
statute, ordinance, rule of law or public policy, or for any other reason, such holding shall not
have the effect of rendering the provision in question inoperative or unenforceable in any other
case, or of rendering any other provision herein contained inoperative or unenforceable to any
extent whatever. The invalidity of any one or more phrases, sentences, clauses or sections
contained in this Agreement shall not affect the remaining portions of this Agreement or any part
hereof, and they shall otherwise remain in full force and effect, ha the event that any portion or
all of this Agreement is held to be void or unenforceable, the Parties agree to negotiate in good
faith to amend the commercial and other terms of this Agreement in order to effect the intent of
the Parties as set forth in this Agreement.

13.8 Whole Agreement.

This Agreemen~, the Exhibits hereto and the Contract Documents shall constitute the
entire agreement between the Parties, and no inducements, considerations, promises or other
references shall be implied in this Agreement that are not expressly addressed herein, except as
this Agreement is subject to Phase II Design/Builder’s Consent Agreement dated as of October
1, 2004 executed by the Design/Builder in favor of the Credit Provider and the Trustee named
therein.

13.9 Accounting Records.
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The Company and the Company’s accountants shall be afforded access to the
Design/Builder’s records, books, correspondence, instructions, drawings, receipts, Team
Subcontracts, Subcontracts, vouchers, memoranda and other data relating to this Agreement,
except financial infon~ation relating to those of the Design/Builder’s costs covered by the
Overhead, Fee, allowances, fixed rates, or of costs which are expressed in terms of percentages
of other costs, and ]=np sum subcontracts and/or change orders, and the Design/Builder shall
preserve these for a period o  years after final payment, or for such longer period as
may be required by law.

13.10 Limitation of Liability.

13.10.1 Notwithstanding anything in this Agreement to the contrary, in no event shall
either the Company or the Design/Builder, their respective members, partners, employees,
officers, agents or subcontractors, be liable for consequential, incidental, special or indirect
damages, except to the. exleni of insurance proceeds available therefor.

13.11 Audit and Records

13.11.1 General. As used in this Section 13.11, "records" includes books, doenments,
accounting procedures and practices, and other data, regardless of type and regardless of whether
such items are in written form, in the form of computer data, or in any other form.

13.11.2 Examination of Costs. The Design/Builder shall maintain, and the
Company, the Managing Member and the United States Member shall have the fight to examine
and audit, all records and other evidence suftieient to reflect properly all costs claimed to have
been incurred or anticipated to be incurred directly or indirectly in performance of this
Agreement.

13.11.3 Cost or Pricing Data. If the Design/Builder has been required to submit cost
or pricing data in cor.aaection with any pricing action relating to this Agreement, the Company,
the Managing Member and the United States Member, in order to evaluate the accuracy,
completeness, and currency of the cost or pricing data, shall have the right to examine and audit
all of Design/Builder’s records, including computations and projections, related to:

13.11.3.1    The proposal for the Change Order, Change Directive or
Modifi6ation~ .... ..............

13.11.3.2 The discussions conducted regarding the proposal(s), including
those related to negotiating;

13.11.3.3 Pricing of the Change Order, Change Directive, or Modification;

13.11.3.4    Performance of the Change Order, Change Directive, or
Modification.

13.11.4 Access. The Company, the Managing Member and the United States Member
shall have access to and the right to examine any of Design/Builder’s directly pertinent records
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involving transactions related to this Agreement or a subcontract hereunder. The Design/Bnilder
shall make available at its offi~ at reasonable times the information described in this Section for
examination, audit, or reproduction, until  after final payment under this Agreement or for
any shorter period specified by the United States Member.

13.11.4.1    If this Agre~,nent is completely or partially terminated,
Design/Builder shall make available the records relating to the Work terminated unt
aider any resulting final termination settlement; and

13.11.4.2    In the event of disputes under Article 11 of this Agreement or any
litigation between the Company and the Design/Builder, the Design/Builder’s directly pertinent
records involving transactions related to this Agreement or a subcontract which are not
privileged communications between attorney and client or attorney work product shall be made
available by the Design/Builder until such time as such disputes or litigation axe finally
determined, including all appeals relating thereto.

13.11.5 No i~.equired Creation of Records. This Section 13.11 may not be construed
to require Design/Builder or subcontractor to create or maintain any record that Design/Builder
or subcontractor does not maintain in the ordinary course of business or pursuant to a provision
of|aw.

IN WITNESS WHEREOF, the Parties have executed this Agreement as of the date first
above written.

[Remainder of Page Intentionally Left Blank]

[Signature~ Appear on the Following Page~]

#1413351 v! ) - Phase II De~ign-Bu|ld Agreement

56

G-3-64



.COMPANY:

CAMP PENDLETON & QUANTiCO HOUSING, LI.£:, a Delaware limited
liability company

By: Hun! Lincoln Clark Family Communities LLC, a Delaware limited
liability company, its Managing Member

ISignature Page to Phase l| Design/Build Agreement (Page ] of 2)]

[Signatures Continue on the Following Page]
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DESIGN/BUILDER:

[Si£nature Page to Phase 1! Deslgn/Build Agreement (Page 2 of 2)l
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EXHIBIT A

SCOPE OF WORK

TABLE OF CONT-i~TS

Introduction .........................................................................................................................3
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& Wildlife Constraints ..................................................................................6
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7. On-Site Utilities ............................................~ ...............................................8
8. Off-Site Utilities .............................................~ ..............................................8
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3.3
3.4

3.6
3.7
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Eg, W4 - WS, and 04 - O~ Units ...................................................19
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1. Mak~enanee Building at16e~ Street..,.,..= ...... : .............................................22
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I. Wheat and De La Garza - Major Renovation ...............................................23
2. 16 ~,treet- Mxnor Renovatmn .....................................................................28
3. Capeheart - Minor Renovation .....................................................................30
4. Coker and Monegan- No Work ...................................................................31
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Attachment A - Finish and Equipment Schedule

Attachment B - Index to Order of Magnitude Drawings (dat~l I Oa 2004)

Attachment C - R~novation Scope of Work Matrix













{



(                                      







,



tI’







A-16
G-3-83

















~









te

s

{













A-34

G-3-101



EXHIBIT A

ATTACHMENT A

ISee Attached]
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EXHIBIT B

Exh. B-I
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EXHIBIT C

LIST OF CONTRACT DOCUMENTS

[See Attached]
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EXHIBIT C

LIST OF CONTRACT DOCUMENTS

Environmental Baseline Survey for MCAS Yuma Housing, San Onofre Mobile Home
Park, San Mateo Point Housing

General Decision Number AZ030020, Mod-O dated 13-Jun-03
Davis-Bacon Wage Determination

Phase II Environmental Site Assessment

Asbestos/Hazardous Materials Building Survey to Facilitate
Demolitions

Soils Report with Boring Logs
Terracon, Tempe Arizona

SWPPP Storm Water Pollution Prevention Plan

Construction Plans and Specifications MCAS Yuma
See following Pages 1-5

June 13, 2003

Augu~ 19,2004

Augu~ 19,2004

Augu=31,2004

October 26, 2004
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INDEX TO

FINAL "ORDER OF MAGNITUDE" DRAWINGS

01 OCTOBER 2004
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INDEX TO

FINAL "ORDER OF MAGNITUDE" DRAWINGS

01 OCTOBER 2004
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INDEX TO

FINAL "ORDER OF MAGNITUDE" DRAWINGS

01 OCTOBER 2004
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INDEX TO

FINAL "ORDER OF MAGNITUDE" DRAWINGS

01 OCTOBER 2004
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INDEX TO

FINAL "ORDER OF MAGNITUDE" DRAWINGS

01 OCTOBER 2004
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INDEX TO

FINAL "ORDER OF MAGNITUDE" DRAWINGS

01 OCTOBER 2004
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INDEX TO

FINAL "ORDER OF MAGNITUDE" DRAWINGS

01 OCTOBER 2004
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EXHIBIT D

COST OF THE WORK

Exh. D-l
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Exh. D-2
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Exh. D-4
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Exh. D-5
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EXHIBIT E

Exh. E-1
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Exh. E-4
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EXmBIT F

GOVERNMENTAL APPROVALS

The following constitute the regulatory approvals for which the Company is responsible.

Arizona Region~tl Water Quality Control Board

Submission of site grading and construction information to the Arizona Regional Water
Quality Control Board as required, to obtain a storm water permit and/or approval of the
Storm Water Pollution and Protection Plan(s) ("SWPPP").

Code Compliance

Obtain written approval of all plans and specifications from TMAD Civil pursuant to the
Phase II Code Compliance Agreement dated as of even date herewith. Plans and
specifications will be submitted in accordance with Exhibit J of this Agreement.

Utilities

The Company is to provide all utility easements and services including, but not limited to
water, sewer, telephone, power, gas, phone, data and CATV.

Group Approvals

Currently there are no known required approvals from citizen groups, associations,etc.;
however, should such approvals be required the Company shall obtain all necessary
approvals from ci’tizen groups, asso~ations, etc.

Although the foregoing are the only approvals the Company and the Design/Builder
believe are required to commence and complete the design and construction of the
project, additional or different approvals may be required in the future. To the extent that
such additional or different approvals are required relating to land use or the right to
construct the development on the sites, such approvals shall be the responsibility of the
Company.

Exh. F-I
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EXHIBIT G

PROJECT PHASES
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EXHIBIT H

SCHEDULE

[See Attached]

Exh. H-1
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EXHIBIT 1

SITE DESCRIPTION

The property definvd as the ’Thase II Property" in the Amend~l and Restated Operating
Agre~nent.

Exh. I-I
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EXHIBIT J

PROCEDURES FOR REVIEW OF DESIGN MATERIALS

The Company acknowledges that the Schedule is "fast track" for design and
constructiom In order to accommodate the expedited nature of the Schedule and
to avoid delays in the progress of the Work, the Company must make timely
decisions and grant approvals for the Design Materials and Design Work when
requested by the Design/Builder.

The Comp~ay will provide written approval wi ndar days of
requested review for Design Materials and Design Work. The Company
acknowledges that the design subcontractor and/or its consultants will not stop
work during the review and approval period and that delays in issuing review
comments may impact the Substantial Completion dates given in Exhibit H. The
Company will inform the Design/Builder of any element of the Design Material
or Design Work that is not acceptable at the time of such review. If the Company
does not provide a written response within dar day review time,
then aft  days written notice from the Design/Builder, the
Company will have been deemed to approve the Design Materials or Design
Work.

Except for the final Construction Documents, all Company approvals, commants,
and/or modifications will be incorporated into the next document iteration. The
Design/Builder and its Design Subcontractor will not be required to produce
revisions to review documents, unless said documents ar~ unacceptable to the
Company. Comments and/or modifications to the final Construction Documents
will be incorporated and issued through addenda or modification of the relevant
document.

4. The following constitute the anticipated review stages of the Design Work:

ao Design Development: 100% Design Development documents will be
submitted for review and approval. The 100% Design Development
package will include Civil and Architectural documents and summary
Specifications with sufficient detail to demonstrate design intent and
substantial conformance to RFP requirements. The Architectural
Documents will include I/4 scale unit plans, 1/8 scale building plans and
elevations, and an architectural site plan. The Civil Documents will
include grading and improvement plans with preliminary road and utility
profiles.

bo Construction Documents: Review and approval will occur at 50% and
95% completion of the Construction Documents and at 100% backcheck.
The Company will give final approval of all Drawings and Specifications
upon review of the 100% Construction Documents.

Exh. J-I
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The Design/Builder shall provide a submittal register detailing the items to be
submitted by the Design/Builder to the Company for approval 

days of the execution of this Agreement. The Company shall review and
approve this list with ar days from receipt of the register. The
Design/Builder will then provide submittals for review and approval in
accordance with the register. The Company shall approve individual subnn’ttals
submitted by the Design/Builder wit dar days of receipt.

Notwithstanding the foregoing, if the Design/Builder and/or a Design
Subcontractor det~raine that the Company’s approval of a specific compon~mt,
item, or system is required to continue the Design Work in accordance with the
Schedule, and such approval is not described above, the Company shall give its
approval in accordanc~ with paragraph 2 above.

Exh.
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EXHIBIT K

AUTHORIZED REPRESENTATIVES

Exh. K-I
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EXHIBIT L

INSURANCE REQUIREMENTS

Prior to commencement of any work under this Agreement and, except as noted below,
until the completion and final payment is made for the work, the Design/Builder, as Cost
of Work, shall purchase and maintain in a company or companies lawfully authorized to
do business in the jurisdiction in which the Project is located, insurance which protects
the Design/Builder from claims which may arise from the work performed. Such
insurance will be placed with insurance company or companies having an A.M. Best
Rating of Certificates of Insurance will be furnished to the Venture evidencing the
required coverages as outlined below and will evidence the dates of such coverage. The
Design/Builder will require each Subcontractor to obtain insurance coverage in types and
amounts commensurate with industry practice and the scope of their respective
subcontract.

1. Workers’ Compensation and Employers Liability Coverage to comply with the laws
of Arizona where the project is located and elsewhere as maybe required. Coverage
shall include:

Commercial Ge~aeral Liability Coverage: Coverage to include the following
extensions;

Exh. L-I
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3. Automobile Liability Coverage: Coverage for damages because of bodily injury,
death or a person or persons, or property damage arising out of the ownership,
maintenance or use of a motor vehicle.

Commercial Urnbrella Habili~: Coverage will apply excess of the Employer’s
Liability Limits, Commercial Automobile Liability Limits, and Commercial General
Liability Limits. Coverage to be written on a following form (except for
Product,/Completed Operations)

Builder’s Risk (:overage

.

Exh. L-2
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o The Design/Builder will endors~ the Commercial General Liability and Umbrella
Policies to include the Company and Department of Navy as Additional Insured’s
using or its equivalent. Coverage is to be endorsed to reflect that
this insurance is to be primary and non-eonlributory for the Company, and
Department of Navy.

The Design/Builder shall file Certificates of Insurance with the Company prior to the
commencement of work and/or payment. Such Certificates shall be subjeot to the
approval of the Company as to the adequacy of protection and qualifications of the
insurer. In the event that the Design/Builder fails to furnish and maintain the required
insurance and provide satisfactory evidence thereof, the Company shall provide a 

notice to the Design/Builder. Thereafter the Company shall have the right
to purchase and maintain insurance c.overage as required per this Exhibit L, and
Design/Builder agrees to pay the cost of said insurance to the Company.

9. Company’s Li..albility Insurance

The Company shall be responsible for purchasing and maintaining the Venture’s
usual liabili!y Insurance, if desired. Optionally, the Company may purchase and
maintain other insurance for Self-protection against claims which may arise from
op~ati0~ ~der the ~on~et. be ~0nsible for
purchasing and maintaining this optional Company’s liability insurance unless
specifically required by the Contract Documents.

Exh. L-3
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EXHIBIT M

Exh. M-1
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EXHIBIT N-1

FORM OF CONTRACTOR PAYMENT BOND AND PERFORMANCE BOND

[See Attached]

Exh. N-l-1
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Performance Bond
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EXHIBIT N-2

FORM OF SUBCONTRACTOR BONDS
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CO-OBLIGEE RIDER

Ext,. N-2-3
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EXHIBIT O
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G-3-214



EXHIBIT P

DAVIS BACON COMPLIANCE

Design/Buildex Audit Procedure:

Design/Builder (which also may be referred to as "Contractor" or "Prime
Contractor") :lhall comply with, and require subcontractors through their Subcontract
Agreements to comply with, provisions of the Davis-Bacon Act and the applicable Wage
Decision (atta~aed hereto as Av~endix 13), and the Payrolls and Basic Records provision.
The Davis-Bacon Act as found in Federal Acquisition Regulation (FAR) 52.222-6 is
provided below, and is followed by the Payrolls and Basic Records provision.

Design/Builder shall require each subcontractor to submit their weekly payroll reports for
the month to the Design/Buildex no latex than the 7th day after the date the
subcontraetor’s emp!oyees are paid their last payment for the month. Subcontractors
shall be advised that more frequent submissions may be required to resolve certain issuea.

Design/Builder shall take appropriate action to ensure that employees performing work
on the project are properly classified and listed on the reports, and that minimum wages
and fi-inge benefits required by the Wage Decision are being paid. Design/Builder also
shall be responsible for reconciling, as necessary, the subeontractor’s payroll reports with
its daily reports; conducting interviews, as appropriate, with subcontractor employees to
verify actual wages being paid; and identifying discrepancies and possible violations.

o Design/Builder shall notify subcontractors of discrepancies and possible violations, and
ensure that eorreetive actions, if required, are taken within 30 days. If the Design/Builder
and the subcontractor earmot resolve discrepancies or possible violations, or required
corrective actions have not been taken within 30 days, the Design/Builder shall submit a
report in detail to the Managing Member.

o Design/Builder shall make all documents and materials, including its own certified
payroll reports, notifications regarding discrepancies and possible violations, and records
concerning all follow-up actions, available to Managing Member upon request.

Formal response by the Design/Builder Department of Labor representatives,
Congressional offices, or other interested parties shall be coordinated by the Managing
Member with the Naval Facilities Engineering Command Business Agreement Manager
for the project and Labor Advisor prior to responding.
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Davis-Bacon Act (Feb 1995)

(a) All laborers and mechanics employed or working upon the site of the work will be
paid unconditionally and not less often than onc~ a week, and without subsequent
deduction or rebate on any account (except such payroll deductions as are permitted by
regulations issued by the Secretary of Labor under the Copeland Act (29 CFR part
the full amount of wages and bona fide fringe benefits (or cash equivalents thereof) due
at time of payment competed at rates not less than those contained in the wage
determination of the Secretary of Labor which is attached hereto and made a part herenf,
regardless of’ any contractual relationship which may be alleged to exist betw~’n the
Contractor mid-such laborers and mechanics. Contributions made or costs r~asonably
anticipated for bona fide ~nge benefits under section l(b)(2) of the Davis-Bacon Act
on behalf of laborers or mechanics are considered wages paid to such laborers or
mechanics, subject to the provisions of paragraph. (d) of this clause; also, regular
contributions made or costs incurred for more than a weekly period (but not less
than quarterly) under plans, funds, or programs which cover the particular weekly
period, are deemed to be constructively made or incurred during such period. Such
laborers and mechanics shall be paid not less than the appropriate wage rate and fringe
benefits in the wage dete~nination for the classification of work actually performed,
without regard to skill, except as provided in the clause entitled Apprentices and
Trainees. Laborers or mechanics performing work in more than one classification may
be compensated at the i’ate specified for each classification for the time actually worked
therein; provi,:led, that the employer’s payroll records accurately set forth the time spent
in each classification in which work is performed. The wage determination (including
any additional classifications and wage rates conformed under paragraph (b) of this
clause) and the Davis-Bacon poster (WH-1321) shall be posted at all times by the
Contractor and its subcontractors at the site of the work in a prominent and accessible
place where it can be easily seen by the workers.

(b)(l) The C~m~racting Officer shall require that any class of laborers or mechanics
which is not listed in the wage determination and which is to be ~mployed under the
contract shall be classified in conformance with the wage determination. The
Contracting Officer shall approve an additional classification and wage rate and fringe
benefits thereibr only when all the following oriteria have been met:

(i) The work to be performed by the classification requested is not performed by a
classification in the wage determination.
(ii) The classification is utilized in the area by the construction industry.
(iii) The proposed wage rate, including any bona fide fringe benefits, bears a
reasonable relationship to the wage rates contained in the wage determination.

(2) If the Contractor and the laborers and mechanics to be employed in the classification
(if known), or their r~presentatives, and the Contracting Officer agree on the
classification and wage rate (including the amount designated for fringe benefits, where
appropriate), a report of the action taken shall be sent by the Contracting Officer to the
Administrator of the:

Wage and Hour Division
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o

Employment Standards Administration
U.S. Department of Labor
Washington, DC 20210

The Administrator or an authorized representative will approve, modify, or disapprove
every additional classification action within 30 days of receipt and so advise the
Contracting Officer or will notify the Contracting Officer within the 30-day period that
additional time is necessary.
(3) In the event the Contractor, the laborers or mechanics to be employed in the
classification, or their representatives, and the Contracting Otiieer do not agree on the
proposed classification and wage rate (including the amount designated for fringe
benefits, where appropriate), the Contracting Of-fleer shall refer the questions, including
the views of all interested parties and the recommendation of the Contracting Officer, to
the Administrator of the Wage and Hour Division for determination. The Administrator,
or an authorized representative, will issue a determination within 30 days of receipt and
so advise the Contracting Officer or will notify the Contracting Officer within the 30-
day period thai additional time is necessary.
(4) The wage rate (including fringe benefits, where appropriate) determined pursuant to
paragraphs (b)(2) and (b)(3) of this clause shall be paid to all workers performing work
in the classification under this contract from the first day on which work is performed in
the classification.

(c) Whenever the minimum wage rate prescribed in the contract for a class of laborers
or mechanics includes a fringe benefit which is not expressed as an hourly rate, the
Contractor shall either pay the benefit as stated in the wage determination or shall pay
another bona fide fringe benefit or an hourly cash equivalent thereof.

(d) If the Contractor does not make payments to a trustee or other third person, the
Contractor ma.~, consider as part of the wages of any laborer or mechanic the amount of
any costs reasemably anticipated in providing bona fide fringe benefits under a plan or
program; provided, That the Secretary of Labor has found, upon the written request of
the Contractor.. that the applicable standards of the Davis-Bacon Act have been met. The
Secretary of Labor may require the Contractor to set aside in a separate account assets
for the meeting of obligations under the plan or program.
(End of clause)

Any aetien on the part of the Contracting Officer will be arranged by the Naval
Facilities Engineering Command Business Agreement Manager and Labor Advisor.

Payrolls and Basic Records.

(a) Payrolls and basic records relating thereto shall be maintained by the Contractor and
subcontractors during the course of the work and preserved for a period of 3 years
thereafter for all laborers and mechanics working at the site of the work. Such records
shall contain the name, address, and social security number of each such worker, his or
her correct classification, hourly rates of wages paid (including rates of conlributiuns or
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costs anticipated for bona fide fringe benefits or cash equivalents thereof of the types
described in section 10a)(2)(B) of the Davis-Bacon Act), daily and weekly number of
hours worked, deductions made, and actual wages paid. Whenever the Secretary of
Labor has found, under paragraph (d) of the clause entitled Davis-Bacon Act, that the
wages of any laborer or mechanic include the amount of any costs reasonably
anticipated in providing benefits under a plan or program described in section l(b)(2)(B)
oftbe Davis-Bacon Act, the Contractor and subcontractors shall maintain records which
show that the commitment to provide such benefits is enforceable, that the plan or
program is financially responsible, and that the plan or program has been corrtmunicated
in writing to the laborers or mechanics affected, and records which show the costs
anticipated or the actual cost incurred in providing such benefits. Contractors and
subcontractors employing apprentices or trainees under approved programs shall
maintain writlen evidence of the registration of apprenticeship programs and
certification of trainee programs, the registration of the apprentices and trainees, and the
ratios and wage rates prescribed in the applicable programs.

(b)(1) The Contractor shall prepare and retain and subcontractors submit for each week
in which any contract work is performed a copy of all payrolls to the Conlraetor no later
than the 7t~ day after lhe date the subcontraetor’s employees are paid their last payment
for the month. The payrolls submitted shall set out accurately and completely all of the
information required to be maintained under paragraph (a) of this clause. This
information may be submitted in any form desired. Optional Form WH-347 (Federal
Stock Number 029-005-00014-1) is available for this purpose and may be purchased
from the Superintendent of Documents, U.S. Government Printing Office, Washington,
DC 20402.
The Prime Contractor is responsible for the submission of copies of payrolls by all
subcontractors.
(2) Each payroll submitted shall be accompanied by a "Statement of Compliance,"
signed by the Contractor or subcontractor or his or her agent who pays or supervises the
payment of the persons employed under the contract and shall certify-

(i) That the payroll for the payroll period contains the information required to be
maintained under paragraph (a) of this clause and that such information is correct
and complete;
(ii) That each laborer or mechanic (including each helper, apprentice, and trainee)
employed on the contract during the payroll period has been paid the full weekly
wages earned, without rebate, either directly or indirectly, and that no deductions
have been made either directly or indirectly from the full wages earned, other than
permissible deductions as set forth in the Regulations, 29 CFR part 3; and
(iii) That each laborer or mechanic has been paid not less than the applicable wage
rates and fringe benefits or cash equivalents for the classification of work
performed, as specified in the applicable wage determination incorporated into the
contract.

(3) The weekly submission of a properly executed certification set forth on the reverse
side of Optional Form WH-347 shall satisfy the requirement for submission of the
"Statement of Compliance" required by paragraph (b)(2) of this clause.
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(4) The falsification of any of the certifications in this clause may subject the Contractor
or subcontractor to civil or criminal prosecution under Section 1001 of Title 18 and
Section 3729 of Title 31 of the United States Code.

(c) The Contractor or subcontractor shall make the records required under paragraph (a)
of this clause available for inspection, copying, or transcription by the Prime Contractor,
the Managing Member of the partnership, and the Naval Facilities Engine~ring
Command Business Agreement Manager or Labor Advisor. The Contractor or
subcontractor shall permit Prime Contractor, the Managing Member or representatives
of the Department of Labor to interview employees during working hours on the job. If
the Contractor-or subcontractor fails to submit required records or to make them
available, the Prime Contractor or Managing Member may, after written notice to the
Contractor or subcontractor, take such action as may be necessary to cause the
suspension of any further payment. Furthermore, failure to submit the required records
upon request or to make such records available may be grounds for debarment action
pursuant to 29 CFR 5.12.

Additional clarification and guidance may be issued regarding the implementation and
enforcement of the Davis-Bacon Act under the Design/Build Agreement.
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APPENDIX 13

DAVIS BACON WAGE DETERMINATION

[See Attached]
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Davis- Bacon Wage Determination

Appendix 5 contains Davls-Bacon Wage Determination as of 6/30/03
for Yuma, Arizona. It is the of~e~ors reaponsibili%y to obtain
and incorporate ,.Ddat~d infor~tlon at h~tp://w~w.~dol.gov/.
Updated information will be provided by the DON upon request.

Arizona

Conslru~oe Type:
RESIDENTIAL

County0es):
YUMA

RESIDENTIAL cONSTRUCTION PROJECTS (Ix)nsisllng of single lamlly

homes end apartments up to and including 4 stories)

Number Pubticatlon Date
06/13G.1~03

COUNTY(ies):
YUMA

Rates Fringes
BRICKLAYERS 14.09

CABINET INSTALI.ERS 8.00

CARPENTERS (InClud}~;] Frame Work;

exClUding B~tt & Blown Insulator) 9,25

CEMENT MASONS (In~uding Cement

F~ishe~) 9.67

DRYWALL HANGERS 11.30

#142109~ v6 - Am~d~d =~d R~smt~d OA Exh~"
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DRYWALL TAPERS 11.85

EL .ECTRICIANS
GLAZIERS 8.91 1.4~

HEATING &/~.C. MECHANIC piping

one) 9.22    1.00

INSULATORS, BAI"~ & BLOWN 9.00

LABORERS: "

General 5,94

Lan~lscspe 5.15

LATHERS 1

PAIN’I’ERS 0ncludm~ Brush, Roller,

Spray;, e.~otudi~g Ta~ers) 11o18

PLASTERERS 11.22

PLUMBBRS/PJPEFI’~’I"ERS ~0.67

POWER EQUIPMENT OPERATOR:
B~cld~oe 1t.10

ROOFERS (Including T~le) 8A0

SHEEr METAL WORKERS, HVAC 8.66

SOFT FLOOR LAYERS (Including Carpet) 11,00

SPRINKLER FITTER’., IRRIGATION

TILE 6ETTER$ 12.21 .60

TRUCK DRIVER:

2 AXLE 8.50

.40
.10

WELDERS - Receive rate prescribed tot oraft performing operation

Io which welding is incidental.

Unl|sled dasslficaliOns needed for work not Included within

Ihe stops of Ihe cla~dr~,ations listed may be added alter

award only as provided in the labor sta~der~ls o~ntmot

(2~ CFR 5..~a)11

In the EsUng above, tim "SU" designation means thai rotes

lisle~ uede.r that i~en~fter do not retk~ colleotiveiy

barga|ned wage and ~nge benet’l~ rotes. Other de$ign=tions

indicate unions whose, rates have been determ’med to be

OCTOBER 2000 DR.~FT
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prevailing.

WAGE DETERMINATION APPEALS PROCESS

1.) ~ there been an initial i:ledsk:m In the ~ Th~ (~
be:

With regard to any o,ther mawr no! yet d~e for the

pro~--~ descrR~ed here, initial contact should be with the Branch

of Construction Wage Delermlnations. Write to:

Branch of Conslruction Wege Determinatlo,~
wage and Hour Division
U. S. Dep~ne~ of Labor
200 Constitution Avenue, N. W.
washlnglOn, D.C. 20210

2.) If the enswer to the question in 1.) is ye~, then an
interested perry (Ihooe affected by the action) can request
review end recons’~Parat~on ~-om the Wage end Hour Admin~rator

ISee 29 CFR Part 1.~ end 29 CFR Part 7). Wrile to:

Wage end Hour Admin~r~tor

OCTOBER 2000 D~ AFT
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U.S. Depamnent o~ Labor

200 Constitutior~ Avenue. N, W.
Washington, D. C. 20210

The request should I~ accompanied by a full stetement o~he

interested party’s potion and by any inlormalion (wage paymenl
data, pro)era ~sc~|plion. area pmctk:e material eta) ihet the
requestor ~sider~ r(,,le~nt to the Issu~,

3.) II the decision of the Administrator is nof favorable, mz

~nlere~led party rr~y ~ppeal clireclly to the Administrative Re~iew

Boam (formerly the Wage Appeals Board). Write to:

Admlr)islraUve Review Boam

U. S. Deparlment of Labor

200 Constitution Avenue, N. W,

Washington, D.C. 20210

4.) All decisions by Ihe Admlnistm0ve Rev’mw Board are final,

END OF GENERAL DECt~ON

[3

If the Con~racnor perZorms any cons%ruction at San Mateo Point
Family HouSing Site, ~he appropriate Davis-Bacon Wage
Dete~mlnatlon shall epply.

2000 DRAFT
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PHASE IH DESIGN/BUILD AGREEMENT

By and Between

Camp Pendleton & Quanfico Housing, LLC

and

 as Design/Btfilder

Dated as of October 1, 2005
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PHASE m DESIGN/BUILD AGREEMENT

This Phase III Design/Build Agreement (this "Agreement") dated as of October !, 2005
(the "Effective Date"), is by and between Camp Pendleton & Quantico Housing, LLC, a
Delaware limited liability company (the "Company") and 

y (the "Design/Builder’9.

RECITALS

WHEREAS, the Company has selected the Design/Builder to perform, either directly or
pursuant to Subcontracts (hereinafter defined), the design, engineering and com’truction s.e~vic~s
set forth in this Agreement and the Contract Documents 0aere’mafter defined); and

WHEREAS, the Design/Builder is ready, willing and able to perform the services
required in accordance with the terms and conditions of this Agreement.

NOW, THEREFORE, in consideration of the Recitals, and other good and valuable
consideration, the receipt and sufficiency of which me hereby acknowledged, the parties,
intending to be legally bound, do hereby agree as follows:

ARTICLE 1
DEFI~IITIONS

1.1 "Aff’fliate" means with respect to any entity, a second entity which is controlled by, controls
or is under common control with such first entity.

1.2 "Agreement" means this Phase ]!I Design/Build Agreement and all amendments and/or
modifications hereto executed by the Parties.

1.3 "Alternate" shall have the meaning set forth in Section 9.3 hereof.

1.4 "Amended and Restated Operating Agreement" means that certain Amended and Restated
Limited Liability Company Operating Agreement of Camp Pendieton & Quantico Housing, LLC
dated bs of October 1, 2004, as amended by that certain First Amendment to Amended and
Restated Operating Agreement of even date herewith.

1.5 "Applicable Laws" means all laws (including, without limitation, the Davis Bacon Act),
codes, ordinances, rules, regulations and orders of governmental authorities having jurisdiction
over the applicable Sites and/or the Work.

1.6 "Application for Payment" means the document prepared by the Design/Builder and
submitted to the Company showing the Design/Builder’s entitlement to progress payments, the
requirements of which are more fully described in Section 5.3 hereof:

1.7 "Architect" mean

#1482192 v9 - Phase Ill Dasign-Bufld Agreement
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1.8 "Authorized Representatives" means those individuals appointed by the Company and the
Design/Builder f~om time to time in accordance with the provisiom of Section 3.1.1 and F_x~hit
K_.hereof.

1.9 "Certificate of Substantial Completion" meam a certificate prepared by the Design/Builder
and forwarded to the Company stating that the DesigrdBuilder believes that the Work or
applicable portion thereof is Substantially Complete.

1.10 "Certificate of Final Completion" means a certificate prepared by the Desi .g.n/’Builder
and forwarded to the Company stating that the Design/Builder believes that the Project or
applicable portion thereof is Finall.y Complete and that the Design/Builder is entitled to final
payment in accordance with the provisions of Seotion 5.13 hereof.

1.11 "Change Directive" means a written order signed by the Company directing a. change in
the Work. A Change Directive shall state a proposed basis for adjustment, if any, in the

hedule. The Company may order changes in the
Work within the general scope of this Agreement, and a Change Directive shill be used in the
absence of total agreement on the ten’as of a Change Order.

1.12 "Change Order" means a written order signed by the Design/Builder and the Company
authorizing a change in the Work, which also may adjust  the s~hedule, and
which shall constitute a Modification  Schedule may be changed only by
Change Order.

1.13 "Change Proposal" means a proposal for a Change Order submitted by
Design/Builder to the Company, either at the request of the Company, or at the Design/Builder’s
own initiative.

1.14 "Civil Engineer" moans 

1.15 "Claims" shall have the meaning set forth in Section 2.3.1.2 hereof.

1.16 "Company Event of Default" shall have the meaning sot forth in Section 12.3 hereof.

1.17 "Company Indemnified Parties" means the Company, its members, agents, partners
and employees.

1.19 "Construction Agreements" means the Twentynine Palms Construetion Agreement and
the Kansas City Construction Agreement (each of which may be referred to herein individually
as a "Construction Agreement").

1.20 "Construction Consultants" means the Twantynine Palms Construction Consultant and
the Kansas City Construction Consultant (each of which may be referred to herein individually
as a "Construction Consultant").
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1.21 "Construction Documents" means the plans and specifications prepared by the
Architect or a member of the Design Group for the Project, approved by the Company, and
incorporated into this Agreement by reference after such approval, to be used to construct the
Project. The Construction Documents shall set forth in detail all items necessary to complete the
con~-uction of the Project in accordance with the Contract Do~u-nents (subject to their
completion following commencement of the Construction Phase). All material amendments and

modifications to the Plans and Specifications must be approved by the Company aud the
Design/Builder prior to incorporation into this Agreement.

122 "Construction Notice to Proceed" mean~ the notice given by the Company to the
Design/Builder stating that a Site is available to the Design/Builder and directing the
Design/Builder to commence construction of the Project.

123 "Construction Phase" means the period set forth in the Schedule beginning with the
i~suance of the Construction Notice to Proceed and ending on the date of Substantial Completion
of the Project.

1.24 "Construction Work" means that portion of the Work consistir~.g of the provision of
labor, materials, equipment and services provided in connection with the construction of the
Project as set forth in the Contract Documents, and subcontracted b~ the Design/Builder to the
Contractors.

1.25 ’~ontract Documents" means this Agreement and those documents set forth on Exhibit
C_. all of which form the entire integrated agreement between the Company and the
Design/~uilder.

1.26 "Contract Time" means the period of time, including authorized adjustments, allotted in
the Schedule for the Substantial Completion of the Work.

1.27 "Contractors" means the T nd the 
or such other general contractors that the Design-Builder retains to perform the Work (each of
which may be referred to herein individually as a "Contractor").

1,28 "Contingency" shall have the meaning set forth in Section 5.17.

1.29 "Cost of the Work" consists of those it~as of Work which are paid for by the Company
to the Design/Builder, and consist of those categories of costs set forth as allowable on Ex~0it
D_. 

.

1.30 "CPM" means a critical path method s.chedule in the form of precedents, networks and
time sequences.

1.31 "Credit Provider" shall have the meaning as set forth in the Amended and Restated
Operating Agreement.
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1.32 "Day" or ’‘Days" means calendar days. If a Day requiring notice or action falls on a
weekend or national or local holiday, the next non-weekend o.r non-holiday shall be applicable.
"Business Day" or "Business. Days" means Days other than weekend, national or local holidays
in which federal or state government agencies in the State of California (as to Work at the
Twentynine Palms Site) or the State of Missouri (as to Work at theKansas City Site) are open
for business.

1.33 "DesignlBuflder" means H
.

1.34 "Design/Builder Event of Default" shall have the meaning set forth in Section 12.1
hereo£

1.35 ’‘Design/Builder Indemnified Panics" means the Design/Builder, Contractors and the
Architect and each of their respective partners, shareholders, members, managers, directors,
officers, employees, subcontractors and agents.

1.36 "Design Group" means all arehiteet~ and engineers having a contract with the
Design/Builder to famish architectural or engineering servie.~ for the Project. Members of the
Design Group are listed on Ex.~bit M attached hereto. The Architect is a member o.f the Design
Group where the context requires.

1.37 ’’Design Materials" means any and all documents, shop drawings, eleetivnic
information, data, plans, drawings, sketches, illustrations, speoifieations, deseriptious, models
and other information developed, prepared, furnished, delivered or required to be ddivered by
the Design/Builder (a) to the Company under the Contract Documents or (b) developed or
prepared by the Design/Builder specifically to discharge its duties under the Contract
Documents.

1.38 "Design Phase" means the period set forth in the Schedule commencing with the
Design/Builder’s receipt of a Notice to Begin Design and ending upon the date the Company
approves the Construction Documents.

1.39 "Design Work" means that portion of the Work consisting of the design services
required to be provided in eomaection with the design of the Project as set forth in the Contract
Documents, and subcontracted by the Design/Builder to the Arehiteet~ which shall be performed
consistent with the standards of professional care exercised by national design fimas.

1.40 ’~Environmental Documents" means the environmental documents listed on Exhibit C.

1.41 "Excusable Delay" shall have the meaning set forth in Section 4.6.1 hereof.

1.42 "Fee" means the fee payable to the Design/Builder, 
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1.43 "Final Completion" or "Finally Complete" means the point at which the Work or a
portion thereof has been completed in accordance with the terms and conditions of the Contract
Documents, including Punch list items.

1.44 "First Mortgage Loan Documents" shall have the mes~ng as set fo~d~ in the Amond~l
and Restated Operating Agreement.

1.45 "Force Majeure" means labor dispute, fire, unusual delay in transportation or delivery,
unavoidable casualty, flood (assuming Design/Builder has taken reasonable precautions),
earthquake, epidemic, civil disturbance, war, terrorism, interruption of utilities, freight ~mbargo,
riot, sabotage (b~ persons other than the Desigu/Builder, Subcontractors and Team
Subcontractors), materially adverse weath6r conditions, labor or material shortage or any other
similar act or condition, in each case only to the extent the event in question is beyond the
control of and not caused by the fault or negligence of the Design/Builder.

1.47 "Governmental Approvals" means those governmental (including agency) actions
required to be obtained by the Company and necessary for the completion of the Project,
including, but not limit~l to, modification of existing zoning, vacation of certain stre6ts and/or
alleys, and modifications to or variances from applicable building codes, all as more fully
described on Exhibit F hereto.

lAB "Hazardous Materials" means any substance:

the presence of which requires investigation or rernediation under any federal,
state or local law, statute, regulation, ord’mauco, order, action, policy or common
law;

which is or becomes defined as a "hazardous waste", "hazardous substance",
’’hazardous material", "toxic substance", "hazardous pollutant", �’toxic pollutant",
or contaminant under any federal, state or local law, statute, regulation, rule or
ordinance or amendments thereto, and all applicable judicial, administrative or
regulatory decrees, judgments or orders relating to the protection of human health
or the environment, including, without limitation, the Comprehensive
Enviroumental Response, Compensation and Liability Act, 42 U.S.C. §§ 9601 et
s__e~. ("CERCLA"), as amended, the Resource, Conservation and Recovery Act,
as amended, 42 U.S.C. §§ 6901 et seq. (’~CRA"), the Toxic Substances Control
Act, 15 U.S.C. §§ 2501-2671, the Clean Air Act, 42 U.S.C. §§ 7401 ~ and
the Federal Water Pollution Control Act, 33 U.S.C. §§ 1251 to 1387, as the
foregoing may be amended from time to time (collectively, the "Environmental
Laws’T;
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which is petroleum, including crude oil or any fraction thereof not otherwise
designated as a "hazardous substance" under CERCLA, including without
limitation gasoline, diesel fuel or other petr61eum hydrocarbons;

which is toxic, explosive, corrosive, flarninable, inf~ous, radioactive,
carcinogenic, mutagenic, or otherwise hazardous and is or becomes regulated l~y
any governmental authority or instrumentality or the United States or jurisdiction
in which the Project is located;

the presence of which on the site causes or threatens to cause a nuisance or’
trespass upon the site or adjacent properties or poses or threatens to pose a hazard
to the health or safety ofperkons on or about the sits; or

Underground Storage Tanks as defined in Section 9001 of RCRA. 42 U.S.C. §
6991.

1.49 "Inexcusable Delay" shall have the meaning set forth in Section 4.6.1.

1.50 "Kansas City Construction Agreement" means that cvrtah Kansas City ConstrUction
Agreement between the r and the Design/Builder of even date herewith, as
amended and modified ~om time to time.

1.51 "Kansas City Construction Consultant" shall have the meaning as set forth in the
Amended and Restated Operating Agreement.

1.52 "Kansas City Contractor" means H
).

1.53 "Kansas City Site" means the property identified on Exl~bit I-2 attached hereto.

1.54 "Landscaping Work" shall mean the landscaping provided for new replacement units
and existing units as more fully described in Exhibit A.

1.55 "Liquidated Damages" shall have the meaning set forth in Section 4.6.4.

1.56 ’~VIanaging Member" mean
, which is the mana~g member of the Company.

1.57 "Modification" means an amendment to this Agreement executed by the Parties after the
Effective Date.

1.58 "Notice to Begin Design" means the notice given by the Company to the Design/Builder
statingthat the Design/Builder is authorized to begin the design of the Project.

1.59 "Option" shall have the meauing sot forth in Section 2.1.

1.60 "OSHA" shall have the meaning set forth in Section 10.2.2 hereof.
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1.61 "Overhead" means 

of.

1.62 ’TarW" or "Parties" means the Company and/or the Design/Builder, thdr respective
permitted successors and/or assigns, and any other future signatories to this Agreement.

1.63 ’Tayment and Performance Bonds" means the payment bond andperformance bonds
issued by a Surety, in the forms set forth as Exhibit N-1 hereto (with respect to Contractor-
furnished payment and pefforraancc bonds) or Exhibit N-2 (with respect to Subcontractor-.
furnished payment and performance bonds), covering the faithful performance and completion of
the Construction Work, including payment for all materials and labor ftmaished or supplied in
connection with the Construction Worl~ by the Contractors, as required under the Construction
Agreements.

1.64 "Phase III Offer" shall have the meaning as set forth in the Amended and Restated
Operating Agreement.

1.65 "Phase m RFP" shall have the meaning as set forth in the Amended and Restated
Operating Agreement.

1.66 "Phases" means the construction phases of the Prejeet de, sen’bed in Exhibit G, as the
same may be modified by agreement of the Company and Design/Builder. Phases subsequent to
the initial scope of work under the Construction Agreements are initially included as alternates
under the Construction Agreements and will be incorporated into the Construction Agreements
by Change Order prior to the commeneernent of each anch Phase.

1.67 "Product Data" shall have the meaning set forth in Section 2.15.2.2 hereof.

1.68 "Project" means the faeilitiez located on the Sites, together with all on-site infrastrncture,
site improvements and appurtenances to be designed, constructed and installed in connection
therewith, as more fully set forth and described in the Contract Documents and as are required
thereby or reasonably inferred therefrom.

1.69 "Punch List" means those minor items of Work to be completed after Substantial
Completion and prior to Final Completion, which do not prevent the Project from being used for
the purpose for which it is intended and which will not prevent occupancy.

1.70 "Rehabilitation World’ shall mean the rehabilitation of existing residential units as more
fully described in Exhibit A.

1.71 "Retainage" means the amount withheld from progress payments from the Company to
the Design/Builder from time to time, as more fully described in Section 5.5 hereof.

1.72 "Samples" shall have the meaning set forth in Section 2.15.2.3 hereof.
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1.74 "Schedule" means the schedule attached hereto as Exhibit H. The Schedule shall be
adjusted pursuant to the provisions of the Contract Documents.

1.75 "Scheduled Dateof Substantial Completion" means those dates the Desi ’gn/Builder has
agreed to achieve Substantial Completion of various portions of the Work in accordance with the
Schedule, as adjusted for approved extensions of time.

1.76 "Scope of Work Submittal Documents" means the drawings, specifications and other
documents prepared for the Design/Builder by the Architect (as more particularly set forth on
Exhibit C hereto) for the Company’s review and approval prior to the preparation of the
Construction Documents. The Scope of Work Submittal Documents .~hall illnstmte the scale and
relationship of Project components, outline the nature and structural exterior and three
dimensional scale of the Project and shall fix and describe in detail the configuration and
character of the Project concerning all items of the Project necessary for the complete and final
preparation of the Construction Documents in accordance with the requirements of the Contract
Documents, including architecttmil, mechanical and electrical systems, materials and such other
elernerits as may be appropriate.

1.77 "Self-Performed World’ shall have the meaning set forth in Section 8.3 hereof.

1.78 "Separate Contractors" means those individuals or entities (other than the Team
Subcontractors) who have entered into arrangements with the Company for the provision of
labor, materials or other services in connection with the Project.

1.79 "Shop Drawings" shall have the meaning set forth in Section 2.15.2.1 hereof.

1.80 "Sites" means the T and the Kansas City Site (each of which may
be referred to herein individually as a "Site"), as more fully described on Exkn~bit I-1 and ~
I-~2 hereto, and any other real property on which the Work will be performed.

1.81 "Subcontract" means an agreement b~,veen any of the Contractors, the Architect, or
the Design!Builder (other than agreements between the-Design/Builder and the Team
Subcontractors) and another person or entity engaged to perform a portion of the Work.

1.82 "Subcontractor" means an individual or entity who has entered into an agreement with
either the Architect, any of the Contractors or the Design/Builder (o~er than Team
Subcontractors) for the provision of labor, materials or other services required to be performed
by the Design/Builder under the Contract Documents.

1.83 "Substantial Completion" or "Substantially Complete" means, with respect to various
portions of the Work, the stage in the progress oi" such Work when such Work is complete, with
the exception of Punch list items, in accordance with the Contract Documents, so that it may be
used by the Company for its intended purpose.
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1.84 "Surety" means one or more issuers of the Payment and Performance Bonds, each of
which shall be (a) on the Treasury List for the amount of its responsibility; and (b) licensed to do
business in the applicable state wh~re fl~e Project is located.

1.85 "Team Subcontract" means an agreement between the Contractors or the Architect and
the Design/Builder in which the Design/Builder delegates a portion of its responsibi!ities under
this Agreement.

1.86 "Team Subcontractors" means the Contractors and the Architect.

1.87 "Trustee" shall have the meaning set forth in the Amended and Restated Operating
Agreement.

1.88 ’Wwentynine Palms Construction Agreement" means that certain Twentynine Palms
Construction Agreement between the Twentynine Palms Contractor and the Design/Builder of
even date herewith, as amended and modified from time to time.

1.89 "Twentynine Palms Construction Consultant" shall have the meaning as sot forth in
the Amended and Restated Operating Agreement.

1.90 ’~rwentynine Palms Contractor" means 

1.91 "Twentynine Palms Site" means the property identified on Exhibit I-1 attached hereto.

1.92 "United States Member" means The United States of America, D~pmtment of the
Navy, in its capacity as a member of the Company.

1.93 ’%Vork" or "Senpe of Work" means all labor, material~ and services required to be
performed or provided by the Design/Builder pursuant to the provisions of the Contract
Documents, as more fully described in Exhibit A hereto. The terms Work or S.cope of Work
include Design Work, Construction Work, Rehabilitation Work and Landscaping Work.

ARTICLE 2
SCOPE OF WORK

2.1 Performance of Work.

The Design/Builder covenants and agrees that it shall be responsible for performing and
completing, and for causing all Team Subcontractors and Subcontractors to perform and
complete, the Work in accordance with the Scope of Work set forth in Exhibit A and the
Schedule set forth in Exhibit H as adjusted for extensions of time as permitted in this Agreement,
the Contract Documents and Applicable Laws. The Design/Builder covenants that the Design
Work and the Design Materials provided thereunder shall be appropriate for the purposes stated
in Exl~"oit..A. Although it is the responsibility of the Design/Builder to conform the Work to
Applicable Laws at all times, to the extent there is a change in one or more Applicable Laws
after the date Of execution of this Agreement, and such change has the effect of increasing the
cost or time of performance of the Work, such ehange sliall be the subject of a Change Order
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under the provisions of Article 5 hereo£ Additionally, the Design/Builder shall be responsible
for achieving Substantial Completion of the Project or portions thereef by the date(s) of
Substantial Completion set forth in the Schedule attached as Ex~bit H, as the same may be
extended from time to time pursuant to the provisions of this Agreement, and shall achieve Final
Completion within a reasonable time thereafte

2.2 Professional Standard.

2.2.1 Standards of Performance. The Work shall be performed in accordance with
the professional standards applicable to projects, buildings or work of eomple~xity, quality and
scope comparable to the Work and the Project, and shall be performed by the Design/Builder,
Team Subcontractors and other Subcontractors. The Design/Builder may make such additions or
substitutions to personnel and responsibilities as it deems necessary or appropriate in order to
canv out its responsibilities hereunder, provided suoh personnel shall be suitably qualified.
Nothing in this Agreement shall be construed to create any contractual liability between the
Company and either Team Subcontractors or Subcontractors, except as othecwise specifically
provided hereim

2.3 Use of Design Materials.

2.3.1 Use of Design Materials.

2.3.1.1 The Company shall have unlimited rights to copy and use solely in
connection with the Project all Design Materials, includ.ing the right to use same on the Project at
no additional cost to the Company, regardless of degree of completion, provided that said
services performed have been fully paid for as required by the terms of this Agreement. The
Design/Builder agrees to and does hereby grant to the Company and any assignee or successor of
the Company as owner of the Project a royalty-free license to any such Design Materials as to
which the Design/Builder may assert any fights under the patent or copyright laws. The
Design/Builder hereby assigns outright and exclusively to the Company all copyrights in. the
design appearance of the Project. The Design/Builder, as part of its a.greements with any Team
Subcontractor, Subcontractor or consult.ant, will secure such license and use fights from each
~ch entity, and shall defend, indemnify and hold the Company Indemnified Parties harmless
from any claims from such for claims by such entities for copyright or patent infringement.

2.3.1.2 The Company shall indemnify and hold harmless the Design/Builder
Indemnified Parties from and against all claims, liabilities, demands, actions, costs and expenses
(including attorneys’ and experts’ fees and costs) (collectively, "Claims") (a) arising from any
use by the Company, its successors or assigns of such Design Materials if this Agreement is
terminated by the Company prior to Substantial Completion of the Work, or (b) arising as a
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result of amendments or modifications of any such Design Materials made without the prior
written consent of Design/Builder.

2.4 Local Conditions; Envirbnmental Site Conditions.

2.4.1 Local Conditions. Subject to the provisions of Exh~’bit A. the Design/Builder
represents that it has taken steps reasonably necessmw to ascertain the nature and loc~tion of the
Work, and that it has investigated and satisfied itself as to the general and local conditions which
are applicable to the Work such as (a) conditions bearing on transportation, disposal, hendiing
and storage of materials; (b) the availability of labor, water, power and roads; (c) normal weather
conditions; (d) observable physical conditions at the Sites; (e) the surface conditions of the
ground; and (f) the character of equipment and facilities needed prior to and during the
performance of the Worlc To the extent the Design/Builder encounters subsurface or concealed
conditions or existing utilities which differ materially from that actually known by the
Design/Builder as of the date of this Agreement or the Project characterization reports ~isted on
Exhibit C, then notice by the Design/Builder shall be given to the Company promptly before
conditions are disturbed and in no event later than Days after the first
observance of the conditions if a Change Order is contemplated by the Design/Builder due to
such condition. Such materially different conditions shall entitle the Design/Builder to an
equitable adjustment in the Schedule pursuant to the Change Order provisions of
this Agreement.

2A.2 Hazardous Materials. To the extent the Design/Builder encounters Hazardous
Materials at the Site (and not brought there by the Design/Builder, Team Subcontractors or
Subcontractors or not expressly identified and included in the Scope of Work, including, but not
limited to Lead Based Paint, and Asbestos Containing Materials), the Design/Builder shall notify
the Company in accordance with the provisions of Section 2.4.1 above; provided, however, that
the Design/Builder shall have no obligation, whether by Change Order or otherwise, to
participate in any way in the removal, disposal or treatment of such Hazardous Materials unless
the Design/Builder, at its sole discretion, elects to do so. The Design/Builder includes the
removal of all known existing above and below grade structures in the Scope of Work including
the removal of any known Hazardous Materials, which were identified in the Environmental
Documents or known as of the date of this Agreement by the Design/Builder or Affiliates in the
above grade s~uctures.

The Design/Builder also includes in the Scope of Work the removal of any below grade utilities
which will interfere with new construction and which were identified in the Phase III RFP or
Project characterization reports listed on Exlu’oit C, or known a.s of the Effective Date by the
Design/Builder or Affiliates, and the Design/Builder has the option to abandon the existing
utilities in place if they do not interfere with new construction, unless othe~’wise set forth in
Exhibit A. If the utilities are made of Hazardous Materials or are insulated with Hazardous
Materials, and the Hazardous Materials were identified in the Environmental Documents or
known as of the Effective Date by the Design/Builder or Affiliates, the Design/Builder includes
the removal in the Scope of Work unless the Design/Builder elects to abandon the utilities in
place (unless removal is required under Exhibit A). Any other Hazardous Materials besides the
ones specifically identified in this Section 2.4.2 are not included in the Scope of Work.
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2.5 Scope of Work Submittal Documents and Construction Documents.

2.5.1 General. The Company has given the De~igu/Builder the Hotice to Begin
Design, and the Design/Builder has instructed the Architect and its Subcontractors to commence
preparation of the Scope of Work Submittal Documents for review and approva! by the
Company. After such approval, the Design/Builder shall cause the Architect and its
Subcontractors to prepare the Construction Documents. The Scope of Work Submittal
Documents and Construction Documents shall be consistent with, and develop ~u detail, the
intent of the Contract Documents, and shall include documents customarily required for
regulatory approval by governmental agencies. The Construction Documents shall also provide
information customarily necessary for the use of such documents by those in the building trades
and include all documents requixed for the complete and final construction of the Project, other
than such details customarily developed in shop drawings or otherwise during construction. The
Design/Builder’s submittal and the Company’s review of the Scope of Work Submittal
Documents and the Coustmction Documents shall be conducted in accordance with the duration
and procedures set forth in Exhibits H and ~I hereto, and in accordance with the dates therefor set
forth in the Schedule set forth in Exlfibit H. Such review shall not relieve the Design/Builder
from its responsibilities under this Agreement, or be deemed to be an approval or Waiver by the
Company of any deviation from, or of the Design/Builder’s failure to comply with, any provision
or requirement of the Contract Documents, unless such deviation or failure has been identified as
such in writing in the document submitted for approval by the Design/Builder and approved by
the Company.

2-~.2 Reliance on Approvals. The Design/Builder shall be entitled to rely on the
approvals of the Company with respect to the Design Materials. If the Company revokes,
modifies or otherwise changes in a material way its approval, or modifies the original Scope of
Work requiring modification to one or more systems which have been designed and approved,
the Design/Builder shall be entitled to a Change Order in accordance with the provisions of
Article 6 hereof. No Change Order shall be issued to the extent such modification is due to the
fault or negligence of the Design/Builder.

2.5.3 Review of Contract Documents and Field Conditions. The Design/Builder
shall be responsible for all errors, inconsistencies or omissions in the Construction Documents.
The Design/Builder shall take field measurements and verify field conditions and shall carefully
compare such field conditions and conditions and other information known to the Design/Builder
with the Contract Documents before conmaencing activities. The Design/Builder shall perform
the Work in accordance with the Contract Documents and submittals approved in accordance
with the durations and procedures set forth in Exhibits H and J hereto.

2.6 Legal Requirements.

2.6.1 Compliance; Notices; Permits. The Design/Builder shall:

2.6.1.1 Comply with and shall cause the Contractor and all Subcontractors to
comply with Applicable Laws, and shall give applicable notices pertaining thereto. The
Design/Builder shall prepare and file all documents required to obtain die necessary approvals of
goverm-nental authorities having jurisdiction over the Work and/or the Project and shall secure
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those permits and governmental fees, licenses and inspections required by the Contract
Documents to be secured by the Design/Builder (to the extent the Contract Documents do not
require the Company to obtain such approvals). In the went of any conflicts between local laws,
codes, ordinances, rules, regulations and orders and this Agreement or the Contract Documents,
the Design/Builder is required to comply with local laws, codes, ordinances, rules, regulations
and orders, but the Design/Builder shall be entitled to a Change Order adjusting the 
Contract Time to the extent such compliance requires a change in the scope of the Work as
presently set forth in, or reasonably inferable from, the Contract Documents. Allsuch conflicts
shall be immediately brought to the attention of the Construction Consultants and the Comp~uy
for review. 

.

 To the extent the Company informs the Design/Builder
that fees in connection with any trade permits requiring payment by the Design/Builder under the
Contract Documents will be waived by the applicable entitie

If and to the extent such entities impose charges in the future for such permits, such
charges shall be paid by the Company, or shall be the subject of a Change Order to this
Agreement in accordance with the Change Order provisions of this Agreement.The
Design/Builder shall comply with the requirements of ]~.xlfibit P.

2.7 Services and Facilities.

2.7.1 General. The Design/Builder shall provide everything required for the orderly
progress and proper execution and completion of the Work and the Project in accordance with
the requirements of the Contract Documents, whether temporary or permanent and whether or
not incorporated or to be incorporated into the Work, including, but not limited to, design
services, labor, materials, equipment, furnishings, tools, constmction equipment and machinery,
utilities, transportation and other facilities and services.

2.7.2 Supervision. The Desig~Builder shall supervise and direct the Work in
accordance with its best skill and attention. The Design/Builder shall be solely responsible for
and have control over design and construction means, methods, techniques, sequences and
procedures. The Design/Builder shall be responsible to the Company for the acts and omissions
of, and whenever tlfis Agre~nent refers to the negligence, fault or omission of the
Design/BUilder, such term shall include the negligence, fault or omission of, the Design/Builder’s
employees, Team Subcontractors, Subcontractors and their agents and employees, and other
persons performing portions of the Work under a contract with the Design/Builder. The
Design/Builder shall not be relieved of obligations to perform the Work in accordance with the
Contract Documents by tests, inspections or approvals.

2.7.3 Coordination. In accordance with the requirements of Exhibit A hereto, the
Design/Builder shall coordinate design and construction requirements with governmental
agencies, utilities, and all other parties either involved in infrastructure improvements or
otherwise affected by the design and construction requirements.
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2.7.4 Cooperation. In accordance with the requirements of Exhibit A_ hereto, the
Design/Builder shall assist the Company’s staff and reasonably cooperate with the Company’s
legal, financial, design and construction consultants and all other designated representatives
during the design and construction of the Project.

2.7.5 Management. The Design/Builder shall implement suitable management
systems and work plans for the Project r~lative to Project. safety, quality assumflce and managing
and contro.lling the Worlc The Design/Builder may make sfich additions ot substitutions to.
personnel and rb.sponsibilities as it deeras necessary or appropriate in order to carry out its
responsibilities hereunder, provided such personnel shall be suitably qualified..The
Design/Builder shall appoint one or more individuals who shall be authorized to act on behalf of
the Design/Builder and with whom the Company may consult at all reasonable time~ and whose
instructions, requests, and decisions will be binding upon the Design/Builder as to all matters
pertaining to this Agreement and the performance of the Parties hereunder. The Design/Builder
shall advise the Company in writing of the names of the individuals referred to in the preceding
sentence.

2.7.6 Reports. The Design/Builder shall prepare and submit to the Company, during
both the Design Phase and the Construction Phase, monthly progress reports on the Work
accomplished during the prior monthly period, which reports shall be prepared in a manner and
in a format reasonably acceptable to the Company and submitted to the Company withi )

 Days of the first day of each month. As part of each such report, the Design/Builder
shall provide an updated Schedule, including CPM illustrating the progress which has been
made, by reference to the CPM, and specifically whether the Work is on schedule or behind
schedule and actions being taken to correct Schedule slippage. The monthly report shall als0 set
forth the Design/Builder’s projected progress for the forthcoming month.

2.8 Warranties.

2.8.1 Construction Warranty. The Design/Builder warrants to the Company that any
and all materials, equipment and furnishings incorporated in the Construction Work will be in
substantial conformance with the intent of the Phase III Offer and the general intent of the Phase
HI RFP and of quality as good or better than required by the Contract Documents and new unless
othc~vise required or p~rmitted by the Contract Documents, that the Work will be l~ee from
defects not inherent in the quality required or permitted, and that the Work will conform with the
requirements of the Contract Documents. The D’~ign/Builder may r~se some existing utilities,
subject to F_Maibit A, if in th~ reasonable opinion of the Civil Engineer for the Project, the
utilities are in s.atisfactory condition. Work not conforming to these requirements, including
substitutions not properly approved and authorized by the Company, may be considered
defective and, at the Company!s election may be replaced by the Design/Builder. The cost of
such replacement shall be a COst of the Work. The foregoing warranty excludes damage or
defect caused by abuse, modifications not executed by the Design/Builder, improper or
insufficient maintenance, improper operation, or normal wear and tear under normal usage. Such
warranty shall exclude Warranties relating to design, warranty of fitness, and any other express or
implied warranties other than as set forth herein or in the Contract Documents; provided,
however, that the foregoing shall not impair the rights of the Company to maintain an action for
breach of contract against the Design/Builder.
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2.8.~ Renovation Warranty. The Design/Builder warrants to the Company that any
and all materials, equipment and furnishings incorporated in the Rehabilitation Work will be in
substantial conformance with, and of quality as good or better than that reqtfired by, the intent of
the Phase III Offer and the general intent of the Phase III RFP and of quality as good or better
than required by the Contract Documents and new unless otherwise required or pm~nitted by the
Contract Documents, that the Work will be free from defects not inherent in the quality required
or permitted, and that the Work will conform with the requirements of the Contract Documents.
The DesignJBuilder may reuse some existing utilities, subject to Exhibit A, if in the reasonable
opinion of the Civil Engineer for the Project, the utilities are in satisfactory condition. Work not
conforming to these requirements, including substitutions not properly approved and anthofized
by the Company, may be considered defective and, at the Company’s election may be replaced
by the Design/Builder. The cost of such replacement shall be a Cost of the Work. The foregoing
warranty excludes damage or defect caused by abuse, modifications not executed by the
Design/Builder, improper or insufficient maintenance, improper operation, or normal wear and
tear under normal usage. Such warranty shall exclude warranties relating to design, warranty of
fitness, and any other express or implied warranties other than as set forth herein or in the
Contract Documents; provided, however, that the foregoing shall not impair the fights of the
Company to maintain an action for breach of contract against the Design/Builder.

2.8.3 Landscaping Warranty. The Design/Builder warrants to the Company that any
and all plants, materials and equipment incorporated in the Landscal~ing Work will be in
substantial conformance with, and of quality as good or better than that required by, the intent of
the Phase RI Offer and the general intent of the Phase I~ RFP and of quality as good or better
than required by the Contract Documents and new unless otherwise required or permitted by the
Contract Documents, that the Work will be free from defects not inherent in the quality required
or permitted, and that the Work will conform with the requirements of the Contract Documents.
Work not conforming to these requirements, including substitutions not properly approved and
authorized by the Company, may be considered defective and, at the Company’s election may be
replaced by the Design/Builder. The cost of such replacement shall be a Cost of the Work. The
foregoing warranty excludes damage or defect caused by abuse, modifications not executed by
the Design/Builder, improper or insufficient maintenance, improper operation, or normal wear
and tear under normal usage. Such warranty shall exclude warranties relating to design,
warranty of fitness, and any other express or implied warranties other than as set forth herein or
in the Contract Documents; provided, however, that the foregoing shall not impair the rights of
the Company to maintain an action for breach of contract against the Design/Builder.

2.8.4 Application of Warranties. The Company and the Design/Builder acknowledge
that the Work shall be performed in phases, and that for purposes of commencement of
warranties, warranties with respect to each building or group of buildings shall commence on
the date of Substantial Completion of such building or group of buildings. If ne year
after the earlier of (A) the date of Substantial Completion of a building or designated portion
thereof~ or (B) the date for commencement of warranties under the Contract Documents, any of
the Work relating to such building or such landscaping, as the case may be, is found to be not in
accordance with the requirements of the Contract Documents, the Design/Builder shall correct it
promptly aRer receipt of written notice from the Company to do so unless the Company has
previnnsly given the Design!Builder a specific written acceptance of such condition aRer the
Company has been specifically informed in writing by the Design/Builder that the condition is
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not in accordance with the Contract Do~am~nts. This period o  shall be extended with
respect to portions of the Work first performed after Substantial Completion of.~uch building to

after Substantial Completion of such extended Work. This obligation shall survive
acceptance of the Work under the Contract Documents and termination of this Agreement. The
Company shall give such notice promptly after discovery of the condition. Such costs shall be
payable as Cost of the Work ffincurred prior to Final Completion of the Work. If such costs arc
incurred afier Final Completion of the Work  have been distributed tb the Company,
the costs in connection with such warranty work shall be paid by the Con~pany 

2.8.5 No Limitation. No.thing contained in this Section 2.8 shall be construed to
establish a period of limitation with respect to other obligations which the Design/Builder might
have under the Contract Documents. Establishment of the time periods set forth in this Se~ion
2.8 relate only to the specific obligation of the Design/Builder to correct the Work, and has no
relationship to the time within which the obligation to comply with the Contract Documents may
be sought to be enforced, nor to the time within which proceedings may be commenced to
establish the Design/Builder’s liability with respect to the Desi~n/B~Jlder’s obligations other
than specifically to correct the Work.

2.8.6 Third Party Items. The Design/Builder shall, for the protection of the Company,
demand from all suppliers and Subcontractors from which the Design/Builder procures
machinery, equipment or materials or services, warranties and guarantees with respect to such
machinery, equipment, materials or services, which shall be made available to the Company to
the full extent of the terms thereof.

2.8.7 Intentionally Omitted.

2.8.8 Failure to Correct Work. If the Design/Builder fails to correct Construction
Work, Rehabilitation Work and/or Landscaping Work within a reasonable time after written
notice from.the Company pursuant to Section 2.8.4, the Company may correct it in accordance
with the terms of this Agreement. In such case, if the Desigri/Builder does not proceed with
correction of such Construction Work, Rehabilitation Work and/or Landscaping Work within a
reasonable time, the Company may remove it and store the salvable materials or equipment at the
Design/Builder’s expense. If the Design/Builder does not pay costs of. such removal and storage
within Days after written notice, the Company may, upo

Days’ written notice, Sell such materials and equipment at auction orat ~vat~sale and
shall account for the proceeds thereof, after deducting costs and damages that shotfld have been
borne by the De.sign/Builder, including compensation for services and expenses made necessary
thereby. If such proceeds of sale do not cover costs which the Design/Builder should have
borne, the Design/Builder shall pay such exce~s to the Company; if such proceeds are in excess
of the costs which the DesigrgBuilder should have borne, such excess shall be paid by the
Company to the Design/Builder. Such costs shall be payable as provided in Section 5.1.

2.8.9 Acceptance of Work. If the Company prefers to accept Construction Work,
Rehabilitation Work and/or Landscaping Work which is not in accordance with the requirements
of the Contract Documents, the Company may instead of requiting its reperformance

If the parties cannot agree, such
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matter shall be subject to dispute resolution as provided herein. Such adjustment shall be
affected whether or not final payment has been made.

2.8.10 Removal of Work. The Design/Builder shall remove from the Sites portions of
the Construction Work which are not in accordance with the reqifireznents of the Contract
Documents and are neither corrected by the Design/Builder nor accepted by the Company. The
costs incur_red in removing such Work shall be Cost of the Work if incurred prior to Final
Completion of the Work. If such costs are incurred aRer Final Completion of the Work 

have been distn’buted to the Company, the costs in connection with such warranty work
shall be paid by the Company t

2.8.11 Damaged or Destroyed Work. The Design/Builder shall bear the cost of
correcting destroyed or damaged construction, whether completed or partially completed, of th~
Company or Separate Contractors caused by the Design/Builder’s correction or removal of
Construction Work which is not in accordance with the requirements 6f the Coniract Documents.
If such costs arise during the performance of the Work, such costs shall be charged against the
Cost of the Work. If such costs arise after Final Completion, such costs shall be payable as
provided in Section 5.1.3.

2.10 Access by Company or United States Member.

The Design/Builder shall afford the Company, the Construction Consultants, the United
States Member and their respective authorized designees access to the Sites at all times, subject
to reasonable prior notice for access outside of normal business hours.

2.1! Use of Sites.

The Design]Builder shall prepare a.Mobilization Plan, prior to the start of each phase, for
the Company’s review and approval based upon information provided to the Design/Builder by
the Company. The "Mobilization Plan" shall outline all mobilization requirements of the
Project including schedule for equipment mobilization and demobilization, laydown area
requirement and proposed locations, and any other applicable items. The foregoing Mobilization
Plan shall be revised from time to time as necessary to incorporate additional information on site
availability provided by the Company. The Design/Builder shall confine operations at the Sites
to areas permitted by law, ordinances, permits and the Contract Documents and shall not
unreasonably encumber the Sites with materials or equipment. The Design/Builder shall at all
times confine its access and use of the Sites to the areas designated by the Company from time to
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time as being delivered and available to th~ Design/Builder. Notwithstand’.mg any other
provision of this subsection, the Company acknowledges that the Schedule was developed based
on certain representations of the Company regarding availabilifi! of the Sites, or relevant portions
thereof, at certain times, and to the ext~at that any or all of the Sites are not available for the
Design/Builder’s activities on a timely basis, the Design/Builder shall be enfitle~, to an equitable
adjustment in the GIVfP and/or Schedule in accordance with the Change Order .provisions of this
Agreement.

2.12 Patents, Trademarks, Copyrights.

The Design/Builder shall
defend all suits or claims for infringement of patent, trademark, and copyrights against the
Company Indemnified Parties, and shall save the Company Indemnified Parties harmless from
loss on account thereof for any and all matters arising in eormeetion with the Work or. the Projeot
(such costs to be paid as a Cost of the Work), except with raspact to any particular design
process or the product of a particular manufacturer or manufacturers specified and required by
the Company, other than pursuant to the recommendation or suggestion of the Design/Builder or
a Team Subcontractor; provided however, if the Design/Builder has reason to believe that the
design, process or product so specified is an infringement of a patent, the Design/Builder shall be
responsible for any loss resulting unless the Design/Builder has provided the Company with
prompt written notice of the Design/Builder’s belief; and the Company has nevertheless elected
to go forward with such design, process or produet so specified.

2.13 Rubbish; Debris; Cleanup.

During the performance of all on-site Work, the Design/Builder shall at all times keep the
Sites and adjacent streets, 9roperties and sidewalks reasonably free from waste materials, debris
and/or rubbish, and shall employ adequate dust control measures. Costs incurred on account of
such activities shall be paid as a Cost of the Work. If accumulation of such materials, debris,
rubbish or dust constitutes a nuisance or safety hazard or is otherwise objectionable in the
reasonable opinion of the Company, the Design/Builder shall promptly remove them. Upon
Substantial Completion of the Work, or any portion or component thereof, the Design/Builder
shall remove from the Site, or applicable portion thereo~ all tools, construction equipment,
machinery, surplus materials, waste materials and mbbiab and shall leave the Site in a "broom
dean" condition. If the Design/Builder fails to clean up as provided in the Contract Documents
afte Days written notice from the Company, the Company may do so and the
cost thereof shall be charged to the Design/Builder or as provided in Section 5.9 of this
Agreement.

2.14 Permits, Fees and Notices.

Unless otherwise provided in the Contract Documents or unless designated a
Governmental Approval in Exhibit F hereto, and subject to the provisions of Section 2.6 hereof,

 To the extent there
is an change in the type or cost of any of such permits or inspection occurring aRer execution of
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this Agreement, there shall be an equitable adjustment in th  Schedule on account of
such change in accordance with the Change Order provisions of this Agreement. The
Design/Builder shall comply with and give notices required by Applicable Laws.

2.15 Shop Drawings, Product Data and Samples.

2.15.1 Documents and Samples at the Site. From and after commencement of the
Construction Work, the Design/Builder shall maintain at the Site one record copy of the
Construction Documents, and any and all amendments thereto, in good order and marked to
record changes and selections made during the Design phase and Construction Phase. In
addition, the Design/Builder shall maintain at the Site approved shop drawings, product data,
samples and similar required submittals. These shall be provided to the Company within a
reasonable time after Final Completion of the Work but not to excee ) Days.

2.15.2 Shop Drawings, Product Data and Samples.

2.15.2.1 "Shop Drawings" are drawings, diagrams, schedules and other
data specially prepared for the Work by the Design/Builder, a Contractor, a Subcontractor,
manufacturer, supplier or distributor to illustrate some portion of the Work.

2.15.2.2 "Product Data" are illustrations, standard schedules, performance
charts, instructions, brochures, diagrams and other information furnished by the Design/Builder
to illustrate materials or equipment for some portion of the Work.

2.15.2.3     "Samples" are physical examples which illustrate materials,
equipment or worlwaanship and establish staudards by which the Work will be judged.

2.15.2.4 Shop Drawings, Product Data, Samples and similar submittals are
not Contract Documents. The purpose of their submittal is to demonstrate for those portions of
the Work for which submittals are required the way the Design/Builder proposes to conform the
construction to the Construction Documents.

2.15.2.5 The Design/Builder shall review and take appropriate action upon
Shop Drawings, Product Data, Samples and similar submittals. To the extent the Company
wishes to review any such Shop Drawings, Product Data, Samples and similar submittals, it shall
give reasonable prior notice to the Design/Builder, and shall conduct such review so as not to
delay the Work.

2.15.3 Responsibility. The Design/Builder shall not be relieved of responsibility for the
deviations fi:om requirements of the Contract Documents by the Company’s approval of Shop
Drawings, Product Data, Samples or similar submittals unless the Design/Builder has
specifically informed the Company of such deviation at the time of the submittal and the
Company has given written approval to the specific deviation.

2.16 Tests and Inspections.

2.16.1 Initial Tests and Inspections. Unless otherwise provided for in the Contract
Documents, the Design/Builder shall make arrangement for all tests, inspections and approvals
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of portions of the Construction Work re.quired by the Contract Documents, Applicable Laws or
normal construction practices with an independent testing laboratory or enti~ acceptable to the
Company, or with the appropriate public authority, and the costs of such tests, inspections and
approvals sha[l be a Cost of the Work. The Design!Builder shall give the Company, the
Construction Consultants, and the Resident Officer in Charge of Construction ("ROICC")
timely notice of when and where tests and inspections are to be made so that .the Company, the
Constraofion Consultants, and ROICC may observe such procedu

ent.

2.16.2 Additional Tests and Inspections. If the Company or public authorities having
jurisdiction determine that portions of the Construction Work require additional testing,
inspection or approval beyond that required by subseotion 2A6.1, the Company will insect the
Design/Builder to make arrangements for such additional testing, inspection or approval by an
entity acceptable to the Company, and the Design/Builder shall give timely notice to the
Company of when and where tests and inspeotions are to be made so the Company may observe
such procedures. If such additional tests and/or inspections reveal failure of the portions of the
Work to comply with the requirements of the Con~rao~ Documents, the costs of such tests and
required correction shall be paid as a Cost of the Work. 

2.16.3 Required Certificates. Required certificates of testing, inspection or approval
shall, ardess otherwise required by the Contract Documents, be secured by the Design/Builder
and promptly delivered to the Company.

2.16.4 Timing of Testing and Inspections. Tests or inspeotions conducted pursuant to
the Contract Dooarnents shall be made promptly to avoid unreasonable delay in the Work.

2.17 Execution, Correlation and Intent.

2.17.1 Execution of Agreement. Execution of this Agreement by the Design/Builder is
a representation that the Design/Builder has visited the Sites, he, me generally familiar with the
local conditions under which the Work is to be performed and correlated personal observations
with requirements of the Contract Documents.

2.17.2 Intent of Contract Documents. The intent of" the Contract Documents is to
inohde all items necessary for the proper execution and completion of the Work by the
Design/Builder. The Contract Documents are complementary and what is required by one shall
be as binding as if required by all; performance by the DesigrdBuilder shall be required only to
the extent consistent with the Contact Documents and reasonably iaferable from them as being
necessary to produce the intended results.

2.17.3 Organization of Materials. Organization of the Design Materials into divisions,
seotions and articles, and arrangement of drawings shall not contcol the Design/Builder in
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dividing the Construction Work among Subcontractors or in establishing the extent of"
Construction Work performed by any trade.

2.17A Meaning of Words. Unless otherwise stated in this Agreoman~, words having
well-known technical or construction related industry standard meanings are used in sccordance
with such recognized meanings.

2.18 Labor and Materials; Liens.

Unless otherwise provided in the Contract Documents, the Design/Builder shall provide
and pay for labor, materials, equipment, tools, construction equipment and maohinery, water,
heat, utilities, transportation, and other facilities and services necessary for the proper execution
and completion of the Work, whether temporary or permanent and whether or not incorporated
or to be incorporated in the Work. The Design/Builder shall enforce strict d’mcipline and good
order among the Design/Builder’s employees, Subcontractors and other persom carrying out the
Work. The Design/Builder shall not permit employment of unfit persons or persons not skilled
in tasks assigned to them.

The Design/Builder shall not permit any Team Subcontractors, Subcontractors or laborers
to place liens on the Projec~ covering any portion of the Work for Which the Company has made
payment to the Design/Builder. If such liens are imposed, the Design/Builder will satisfy,
discharge or bond (if permitted by applicable law) such liens’with s Days after
written notice from the Company of the existence of such liens (or such shorter period as is
required to prevent the foreclosure of or execution on such liens). If the Design/Builder fails to
satisfy, discharge or bond (if permitted by applicable law) such liens within suc

Day period (or such sholter period as is required to prevent the foreclosure of or
execution on such liens), the Company may satisfy, discharge or bond (if permitted by applicable
law) such liens and charge such cost and any other reasonable costs in cormection therewith to
the Design/Builder as well as withhold from the Design/Builder the amount of Such lien under
the provisions of Section 5.9.

2.19 Cutting and Patching.

2.19.1 Cutting and Patching of the Work. The Design/Builder shall be responsible for
cutting, fitting, or patching site utilities, materials, or other site structures required to complete
the Work or to make its parts fit together properly.

2.19.2 Damage to Woi’k of the Company or Separate Contractors. The
Design/Builder shall not damage or endanger any portion of the Work or .fully or partially
completed construction of the Company or Separate Contrsctors by cutting, patching or
otherwise altering such construction, or by excavation. The Design/Builder shall not cut or
otherwise alter such construction by the Company or a Separate Contractor except with written
consent of the Company and of such Separate Contractor, such conserit not to be unreasonably
withheld. The Design/Builder shall not unreasonably withhold consent from the Company or a
Separate Contractor with respect to cutting or otherwise altering the Work.

2.20 Uncovering of Construction Work.
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2.20.1 Uncovering. If a portion of the Construction Work is physically covered contrary
to the Company’s written request (such notice to be given in sufficient time in advance so as not
to delay the Construction Work) or to requirements of the Contract Documents, it must, if
requ~ed in writing by the Company, be uncovered for the Company’s observation and be
replaced without change in the Schedule  the costs of such uncovering and replacement
shall be a Cost of the Work.

2.20.2 Covering of Work Requested to be Observed. If a portion of the Construction
Work has been covered which the Company has not specifically requested to observe prior to its
being covered, the Company may request to see such Construction Work and it shall be
uncovered by the Design/Builder. If such Construction Work is in accordance with the Contract
Documents, costs of uncovering and replacement shall, by appropriate Change Order, be charged
to the Company  An appropriate time extamsion shall also be given.
If such Construction Work is not in accordance with the Contract Doctunents, the DegignfBuilder
shall pay such costs as a Cost of the Work, unless such condition was caused by the Company or
a Separate Contractor in which event the Company shall be responsible for payment of such
costs by appropriate Change Order, and an appropriate time extension shall also be given.

ARTICLE 3
COMPANY’S DUTIES AND RESPONSIBILITIES

3.1 Information and Services Required of the Company.

3.1.1 Company Designation of Authorized Representative. The Company shall
designate, from time to time, by advising the Design/Builder in writing one or more Authorized
Representatives authorized to act on the Company’s behalf with respect to the Project, together
with the scope of his/her respective authority, with whom the Design/Builder may consult at all
reasonable times. Such designations as of the Effective Date are set forth on Exhibit K hereto.
Functions that this Agreement provides will be performed by the Company can be delegated by
the Company only by written notice to the Design/Builder from the Company. Exhibit K may be
amended from time to time by the Company pursuant to written notice of such amendment to the
Design/Builder. The Design/Builder shall not be entitled to rely on directions (nor shall it be
required to follow directions) from anyone outside the scope of that person’s authority as set
forth in written delegations pursuant to this Agreement. Directions, instructions and decisions
made by Authorized Representatives of the Company shall be binding on the Company.

3.1.2 Communication. During the term of this Agreement, the Company shall
communicate with Team Subcontractors, Subcontractors, suppliers and others performing any
part of the Wofl¢ only through the Design/Builder’s Authorized Representative designated on
Exhibit K hereto, as may be amended from time to time.

3.1.3 Consent and Approval. Whenever the Company’s consent, approval,
satisfaction or determination shall be required or permitted under the Contract Documents with
respect to the Design/Builder’s performance of the Work, and this Agreement does not expressly
state that the Company may act in its sole discretion, such consent, approval, satisfaction or
determination shall not be unreasonably withheld, qualified, conditioned or delayed, whether or
not such a "reasonableness" standard is expressly stated in this Agreement. Whenever the
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Company’s cooperation is required by the Desigr~Builder in order to carry out the
Design/Builders obligations h~reunder, the Company agrees that it shall act in good fiaith in so
cooperating with the Design/Builder. The Compariy shall cooperate fully with the
Design/Builder and shall furnish decisions, information, and approvals required by this
Agreement in a timely manner so as not to delay the Work, provided that the Company shall
have no less time for review and approval than set forth in Exhibit J.

3.1.4 Governmental Approvals. The Company shall be responsible for obtaining the
Governmental Approvals set forth on Exhibit F hereto. Any delay in obtaining the
Governmental ~kpprovals shall entitle the Design/Builder to an equitable adjustmeat in the
Schedule and Glv[P in accordance with the Change Order provisions of this Agreement, except to
the extant such delay is due to the fault or negligence of the Design/Builder. The Company shall
also be respons~le for paying for all building permits, site permits, licenses, governmental fees
and inspections other than the cost of trade permits, which shall be paid by the Desiga/Builder as
a Cost of the Work.

3.1.5 Financial Information. The Company shall, at the written request of the
Design/Builder, prior to commencement of the Work and thereai~er from time to time, .fundsh to
the Design/Builder reasonable evidence that financial arrangements have been made to fulfill the
Company’s obligations under this Agrecment~ Furnishing of such evidence shall be a condition
prec~ient to commencement or continuation of the Work. In the event the DeSign/Builder
determines, in its reasonable opinion, that evidence of financial arrangements provided by the
company is unsatisfactory, or if the Company fails to provide evidence of financial information,
then the Desiga/Builder may, upo  Days prior written notice to the Company, stop
the Work until satisfactory evidence of financial a~rangements ha~ been received by the
Design/Builder.

3.2 Activities on the Site by Company or Separate Contractors.

3.2.1 Company’s Right te Award Separate Contracts. The Company reserves the
fight to perform work or operations related to the Project (other than the Work) with the
Company’s own forces, and to award separate conlra~ts to Separate Contractors in cormection
with other portions of the Project.

3.2.2 Integration of the Work with Separate Contractors. Following the request of
the Company, the Design]Builder shall prepare a plan in order to integrate the work performed
by Separate Contractors with the performance of the Work, and shall submit such plan to the
Company for approval. The plan shall be fair and reasonable for the Design/Builder and the
Separate Contractors, and the Design/Builder shall work with the Separate Contractors to reach
agreement on such plan. The Design/Builder shall arrange the performance of the Work so that
the Work and the work of the Separate Contractors are, to the extent applicable, properly
integrated, jointed in an acceptable manner, and performed in the proper sequence so that any
disruption or damage to the Work or to any work of Separate Contractors is avoided.

3.2.3 Coordination. The Design/Builder shall provide for the coordination of the
activities of the Design/Builder and its Team Subcontractors and Subcontractors with the
activities of the Separate Contractors. The Design/Builder shall participate with all Separate
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Contractors and the Company in reviewing and coordinating the schedules of the Separate
Contractors with the Schedule. The Design/Builder shall make any revisions to the Schedule
deemed necessary to properly incorporate the work of the Separate Contractors with the Work.

3.2A Use of Site. The Design/Builder shall afford the Company and all Separate
Contractors reasonable opportuuity for storage of materials and equipment and performance of
their work. The Design/Builder shall also connect and e.oordinate its Work and operations with
the Comp.any and ali Separate Contractors’ operations as required by the Contract Documents.
The Company stiall direct the Separate Contractors to cooperate with the Design/Builder and to
avoid actions or omissions which could interfere with or dday the activities of the
Design/Builder. The Design/Builder shall not be respousible or liable for the materials and
equipment stored on the Site by Separate Contractors.

3.2.5 Deficiency in Work of Separate Contractors. If part of the Design/Builder’s
Work depends for proper execution or results upon construction or operations by the Company
or a Separate Contractor, the Desiga/Builder shall, prior to proceeding with that porti.on of the
Work, promptly report to the Separate Contractor and the Company apparent discrepancies or
defects in such other construction that would render it unsuitable for proper execution and results
by the Design/Buildcr. The Design/Builder and the Separate Contractor shall use good faith
efforts to resolve any such discrepancies or defects or any disagreements relating thereto.
Failure of the DesigrdBuilder to report shall constitute acceptance by the Design/Builder of the
work of Separate Contractors as fit and proper to receive the Desiga/Builder’s Work (except as to
those defects or discrepancies that are not apparent), but only to the extent that the Company is
unable to recover against the Separate Contractor damages of the Design!Builder on account of
such condition, as set forth below.

3.2.6 Claims Involving Separate Contractors. The Design/Builder shall defend and
save harmless the Company and each Separate Contractor against any and all damages or claims
that may arise because and to the extent of loss occasioned by the breach of the Design/Builder’s
obligations hereunder, and the costs associated therewith shall be Cost of the Work. In the event
that the Design/Builder unnecessarily and unreasonably delays the work of Separate Contractors
by not cooperating with them as required hereby, or by not affording them reasonable
opportunity to perform their work as stated herein, the Design/Builder shall, in such event, pay
all reasonable direct incremental costs and expenses incurred by such Separate Contractors due
to any such delays, as Cost of the Work. If any Separate Contractor shall assert a claim or bring
an ~on against the Company alleging d~age due tot.he fault or neglect of the Design/Builder,
the Company shall immediately notify the Design/Builder, who shall defend such claim. If it is
determined that the Design/Builder was at fault, the Design/Builder shall pay all costs of defense,
including attorney’s fees, as well as any resulting judgment or settlement, as Cost of the Work. If
it is determined that the Design/Builder was not at fault, all costs of defense, including attorney’s
fees, shall be paid by the Compan

t.

3.2.7 Damage or Injury by Separate Contractors. In the event that any Separate
Contractor unnecessarily and unreasonably delays the Work by not cooperating with the
Design/Builder, or by not affording the Design/Builder reasonable opportunity to perform the
Work as stated herein, the Company shall, in such event, pay all reasonable direct incremental
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costs and expenses incurred by the Design/Builder due to any such delays, and shall grant an
equitable time extension, pursuant to the Clam-age Order provisions of this Agreement.

3.3 Assignment of Separate Contracts.

If the Company determines that it wishes to assign to the Design/Builder one or more
contracts between the Company mad a Separate Contractor, it shall give the Design/Builder
written notice of such desire, including in such notice a copy of such coiatract for the
Design/Builder’s review and approval. The Separate Contractor shall be fully qualified to
perform the work under the to-be-assigned contract, shall possess the fiuaneial capability to
perform its obligations under such to-be-assigned contract, and shall provide 100% payment and
performance bonds covering such work from sureties meeting the standards set forth herein.
Such contract shall contain provisions similar to those contained in the Design/Builder’s,
Contractor’s and/or A.rehitect’s agreements with their Subcontractors with respect to liability,
indcmrtifieation, retainage, payment, labor and other material items. Upon the Design/Builder’s
approval of the assignment of such contract, such Separate Contractor shall cease to be a
Separate Contractor and shall thereafter be deemed to be a Subcontractor of the Design/Builder,

3.4 Company’s Right to Stop the Work.

If the Design/Builder persistently fails to correct Work which is not in aecord~uee with
the requirements of the Contract Documents and this Agreement or persistently fails to carry out
the Work in accordance with the Contract Documents, the Company, by written order signed by
the Company, may deliver a notice to the Design/Builder setting forth that such a persistent and
material failure is occurring and has occurred, and demanding that the Design/Builder commence
a cure of such persistent and material failure withi Days and diligently pursue such
cure thereafter. In the event that the cure is not commenced within such Day period
and pursued diligently thereafter, the Company may, by a second written notice to the
Design/Builder, order the Design/Builder to stop the Work, or any portion thereof, until the
cause for such order has been eliminated; provided, however, that the fight of the Compmiy to
stop the Work shall not give rise to a duty on the part of the Company to exercise this right for
the benefit of the Design/Builder or any other person or entity and shall not give rise to any
liability of the Company to the Design/Builder resulting from any delay (except to the extent that
such order is found to be improper).

3.5 Company’s Right to Carry out the Work.

If the Design/Builder defaults or neglects to carry out the Work in accordance with the
Contract Documents and fails within  Day period after receipt of written notice from
the Company to commence mad diligently continue correction of such default or neglect with
diligence and promptness, the Company may after su  Day period give the
Design/Builder a second written notice to correct such deficiencies within suc
Day period. If the Design/Builder within suc  Day period after receipt of such
second notice fails to commence and diligently continue to correct any deficiencies, the
Company, without prejudice to other remedies the Company may have, may correct such
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deficiencies. In such case 0n appropriate Change Order shall be issued deducting ~.om payments
then or thcreai~er due to the Design/Builder the cost of correcting such deficiencies, ~ncluding
compensation for additional services and expenses made necessary by such dcfan|t, neglect or
failure. If payments then or ~ercai~er d-,~e to the Design/Builder arc insufficient to cover such
amounts, the Design/Builder shall pay the differenc~ to the Company.

ARTICLE 4
TIME

4.1 Progress and Completion.

The Design/Builder shall commence the Work immediately after the Effective Date and
shall use commercially reasonable good faith efforts to achieve Substantial Completion by the
dates set forth in the Schedule, which is attached hereto as Exhibit H.

4.2 Schedule Obligations.

4.2.1 Contract Schedule. The planning, design, construction and completion of the
Project shall be undertaken and completed in accordance with the Schedule, which shall define
major design and construction activities, their sequences and elapsed completion time ~om the
date of the Notice to Begin Design. The Schedule shall set forth separate Substantial Completion
dates for each building. The dates of Substantial Completion set forth in the Schedule shall not
be modified except by a Modification or Change Order.

4.2.2 Prosecution of the Work The Design/Builder shall use commercially
reasonable good faith efforts to prosecute the Work so that the po~on of the Work completed at
any point in time is not less than as required by the Schedule. If the rate of progress is such that
the total amo~mt of Work and/or the degree of completion of the Project accomplished by the
Design/Builder within any time period required by the Schedule is less than the amount therein
specified, the Design/Builder shall so notify the Company.

4.3 Preconstruction Activities.

Withi Days after the Effective Date, the Design/Builder shall submit to the
Company for review a detailed schedule of preconstmetion activities, by expanding the
precomtmetion activities set forth on the Schedule. T~s preconsl~ion schedule shall be
prepared using the CPM, and shall show in sufficient detail the st~ing~ and completion time
sequences of design and Subcontract award activities of the Design/Builder, and identify all
interface activities of the Compon. y.

4.4 Construction Activities.

At such time as the Construction Documents are ready to be bid, the Design/Builder shall
submit to the .Company for incorporation into the Contract Documents, a revised Schedule,
which will expand the Schedule approved to date, but which will not, in and ofitsd~ change the
date(s) of Substantial Completion of the Project. This revised Schedule shall be based upon a
CPM and shall show in complete detail starting and completion time of detail activities of eech
of the various trades, the sequence of the Work and all significant activities for each Phase.
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4.5 Intentionally Deleted.

4,6 Delays.

4.6.1 Excusable Delays. To the extent any of the following events results in an actual
delay in the Work, such shall constitute an "Excusable Delay" (to the extent not set forth b’elow,
a delay will be considered an "Inexcusable Delay").

4.6.1.1 Failure or inability of the Company to make available any or all of the
Sites in accordance with the requirements of the Schedule.

4.6.1.2 Failure or inability of the Company or the Design/Builder tO" obtain
necessary zoning changes, variances, code changes, permits or approvals from any governmental
authority, or failure to obtain any street or alley vacations required for the performance of the
Work, except to the extent due to the fault or neglect of the Design/Builder.

4.6.1.3 Delays resulting from the acts or omissions of Separate Contractors.

4.6.1.4 Delays resulting from Force Majeure.

4.6.1.5 Differing, unusual or concealed Site conditions that could not reasonably
have been a~ticipated by the Design/Builder in preparing the Schedule, including, without
limitation, archaeological finds, soil conditions (including rock or other geological conditions),
underground foundations, abandoned utility lines and water conditions, including the provisions
contained in Section 2.4.1.

4.6.1.6 Delays resulting from the existence or discovery of Hazardous Materials
on the Site not brought to the site by the Design/Builder and not required to be removed by the
Design/Builder pursuant to Section 2.4.2 of this Agreement.

4.6.1.7 Delays resulting from changes in Applic~le Laws occurring after the date
of execution of this Agreement.

4.6.1.8 Delays resulting from the acts or omissions of the Company and those
within the control of the Company, or failure of performance bythe Company or those within the
control of the Company.

4.6.2 Schedule Amendment Due to Excusable Delays. The Design/Builder shall
.notify the Company of the Excusable Delay as soon as practicable, but in no event more than

Days after the Design/Builder becomes aware of the occurrence of the Excusable
Delay. Such notice shall describe the Excusable Delay and shall state the approximate number
of Days the Design/Builder expects to be delayed. After the eessatinn of the Excusable Delay,
the Design/Builder shall notify the Company of the number of Days the Design!Builder believes
that its activities were in fact delayed by the Excusable Delay. In the event that the Excusable
Delay arises as a result of a Change Order reciuest by the Company, the request for an extension
of time contained in the re~ulting Change Order proposal shall be deeaned sufficient for purposes
of this subsection.
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4.6.3 Decision by Company. Within ays after cessation of an oven[
giving rise to either an Excusable Delay or Inexcusable Delay, the Parties will use good faith
efforts to agree on the extent to which the Work has beett delayed and whether the delay is an
Excusable Delay or an Inexcusable Delay. In the absence of agreement between the Parties as to
the then current status of Excusable Delays and Iuexcusablo Delays, the Company will provide
the Design/Builder with written notice of the Company’s detemlination of the respective number
of Days of Excusable Delay and/or Inexcusable Delay with  Days after.receipt by the
Company. of the Design/Builder’s written request for such determination. The issuance by the
Company of such a determination shall not, however, be deemed a concurrence by the
Design/Builder of the matters set forth therein, and the Design/Builder may invoke the dispute
resolution procedures with respect to such determination. Pending completion of .dispute
resolution procedures, the Design/Builder may take such acceleration or other measures on
account of the Company’s determination of Inexcusable Delay, and if completion of the dispute
resolution procedures results in the Company’s determination being changed to Excusable Delay,
the costs associated with such measures shall be paid by the Company a

4.6.4 Liquidated Damages. In the event and to the extent there is an Inexcusable
Delay in the Work and the actual date of Substantial Completion of a portion of the Work is later
than the scheduled date of Substantial Completion for such portion of the Work as set forth on
Exhibit H (and as adjusted pursuant to the terms of this Agreement), the Design]Builder shall be
required to pay Liquidated Damages in an amount e

4.8 No Damages on Account of Delay.

The Design/Builder and the Company acknowledge that in the event that the
Design/Builder fails to achieve Substantial Completion of the Work by the dates established in
the Schedule, as adjusted, the Company may incur damages. Nevertheless, as part of the overall
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agreement between the Company and the Design/Builder, the Parties agree that the
Design/Builder shall not be responsible for any damages, whether direct, indirect, speeial~
consequential or punitive, inenrred by the Company as a result of the failure of the
Desigr~Bnilder to achieve Substanti~ Completion of the Work on or before the dates set forth in
the Schedule except as otherwise provided in Section 4.6.4 of this Agreement.

ARTICLE 5
PAYMENT AND COMPLETIO

5.1.2 Payment. The Company shall pay the Design/Builder in current funds for the
Design/Builder’s performan.ee of this Agreeme
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5.2 Schedule of Values.

The Design/Builder has submitted to the Company, and the Parties (to include the United
States Member) have agreed upon the schedule of values shown in Ex~’bit E, which set forth the
various portions of the Work n. This
schedule of values shall be used as a basis for payment and shall be updated periodically. All
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estimated construction costs not allocated to a trade work line item or to general conditions in the
schedule of values shall be allocated to the Contingency and shall be utilized as described in
Sectio.n 5.17.

5.3 Applications for Payment.

The Design/Builder shall deliver to the Company on or before the last Business Day of
each month an Application for Payment covetin

 Provided the Application f~r Payment is
received not later than the last Day of the month, the Company shall make payment to the
Design/Builder not later than the fifteenth (15th) Day of the following month. If an Application
for Payment is received by the Company after the last Day of the month, payment shall be made
by the Company not later than fifteen 05) Days aider the Company receives the Application for
Payment. With each Application for Payment the Design/Builder shall submit such evidence a~
may be necessa~ to demonstrate costs incurred or estimated to be incurred on account of Cost of.
theWork during such month and the percentage of completion of each category of Work. If the
Company disputes any portion of an Application for Payment, it shall notify the Design/Builder
in writing within five (5) Days of receipt, which notice shall set forth in detail those items
disputed. The Company shall not be required to make payment on account of items about which
it has a good faith dispute.

5.5 Retainage.

5.5.1 With respect to the Design Work, 

5.5.2 With respect to Construction Work,  Retainage on each Phase shall be
withheld until the Phase is complete; thereafter, no further Retainage will be withheld on
that Phase. No Retainage shall be withheld on account of Overhead, Fee, general conditions, or
self-performed work payable to the Design/Builder or the Contractor or purehase orders entered
into by the Design/Builder or the Contractor. Subject to the First Mortgage Loan Documents,
Retainage withheld on account of each Phase shall be released upon Substantial Completion of
such Phase, less of the value of any uncompleted Work or Punch list items relating to such.
building. Subject to the First Mortgage Loan Doeimaents, Retainage withheld on aee.ount of
uncompleted Work or Punch list items relating to a Phase shall be released upon completion of
such uncompleted Work or Punch list items. Subject to the First Mortgage Loan Documents, all
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remaining Retainage shall be fully released with ) Days of Final Completion of the
entire Work.

5,6 Early Release of Subcontractor Retainage.

If a Subcontractor has completed its portion of the Work (including all Punch list items)
pursuant to any given Subcontract, the Design/Builder may request the Company to disburse the
Retainage allocable to such Subcontractor, a~er delivexing to the Company hay necessary
consent to such disbursement from such Subcontractor’s surety, in form reasonably satisfactory
to the Company. If the Company is reasonably satisfied tha.t the Subcontractor’s Work has been
completed in accordance with the Contract Documents, the Company shall disburse the
Subcontractor’s share of Retainage. Regardless of whether the Company has disbursed said
Re~ainage to any Subcontractor, the warranty period with respect to such Work shall comm~ce
at Substantial Completion of the Work or designated portion thereof.

5.7 Payment for On-Site and Off-Site Stored Materials.

Payment shall be made on account of materials and equipment delivered and suitably
stored at the Site for subsequent incorporation in the Work. Payment shall be similarly be made
for materials and equipment suitably stored off the Site, conditioned upon the Design/Bui!der
furnishing evidence to the Company that (a) title to the materials and equipment will pass to the
Company upon payment; (b) the materials and equipment are adequately insured; and (c) such
other matters as the Company may reasonably request in order to protect its interests.

5.8 Title to Construction Work.

The Design/Builder warrants that title to all Construction Work covered by an
Application for Payment shall pass to the Company no later than the time of payment. The
Design/Builder further warrants that upon submittal of itu Application for Payment, all
Construction Work for which Applieatiorm for Payment have been previously issued and
payments received fi’om the Company shall, to the best of the Design/Builder’s knowledge,
information and belief, be flee and dear of liens, claims, security interest~ or enemnbrances in
favor of the Design/Builder, Team Subcontractors, Subennlraetor~, material suppliers, or other
persons or entities making a claim by reason of having provided labor, materials and equipment
relating to the Construction Work.

5,9 Withholding of Payment,

The Company may withhold payment on account of an Application for Payment to the
extent necessary to prote~t the Company from loss because of:

5.9.1 r

5.9.2

5.9.3 f
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5.9.4 d

When the above reasons for withholding payment are removed, payment shall be made for
amounts previously withheld. Prior to any withholding pursumt to this Section, the Comp~uy
shall meet with the Design/Builder to discuss potential withholding, and attempt in good faith to
resolve such issue with6ut the n~d for withholding. Amounts withheld pursuant to Section
5.9.2 shall bear interest at the rate of  from the date the funds would
otherwise have been due until paid. In lieu of withholding, the Design/Builder may provide
assurances or collateral reasonably satisfactory to the Company.

5.10 Failure of Payment; Interest.

If the Company does not pay the Design/Builder withi Days after the date
established herein the amount set forth in the Application for Payment (or such lesser amount as
the Company claims in good faith is due in accordance with the provisions-hereof), then the
Design/Builder may, upo  Days’ written notice to the Company, stop the
Work with respect to nonpayment of undisputed amounts until payment of such amount owing
has been received. 

. In
addition, all amounts due and unpaid shall bear interest from the date payment is due until paid at
the rate of .

5.11 Substantial Completion.

When the Design/Builder considers that a building is Substantially Complete, the
Design/Builder shall prepare and submit to the Company a comprehensive list of Punch list items
relating to such building. The Design/Builder shall proceed promptly to complet~ and correct
Punch list it~as. Failure to include an item on the Punch list does not alter the responsibility of
the Design/Builder to complete all Work relating t.o such building in accordance with the
Contract Documents. Upon receipt of the Punch list, the Company will make an inspection to
determine whether Substantial Completion of the building has occurred. The C~rtificate of
Substantial Completion for each building shall state the date of Substahtial Completion and shall
be executed by the Company and the Design/Builder. At Substantial Completion of each
building, the Company will become responsible for utilities, security, maintenance, and any
insurance for the building. If the Company and the Design/Builder cannot agree as to the
appropriate date of Substantial Completion of a building, such issue shall be submitted for
dispute resolution in accordance with the procedures set forth in this Agreement.
Notwithstanding such disagreement, the Design/Builder shall diligently proceed with completion
of the Punch list items with completion not later tha  days after the date of Substantial
Completion, except for long lead items. Warranties required by the Contract Documents shall
commence, with respect to each building, on the date of Substantial Completion of such
building, unless otherwise provided in the Contract Documents.

5.12 Partial Occupancy or Usee.
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The Company may occupy or use any completed or partially completed portion of the
Construction Work at any stage when such portion is designated by separate written agreement
with the Design/Builder, provided such occupancy or use is consented to by the insurer of the
Project and authorized by public authorities having jurisdiction over the Construction Work.
Such partial occupancy or use may commence whether or not the portion is Substantially
Complete, provided the Company and the Design/Builder have accepted in writing the
responsibilities assigned to each of them for payment, security, maintenance, heat, utilities,
damage to the Construction Work and insurance, and have agreed in writing concerning the
period for correction of the Construction Work and commencement of warraufies required by the
Contract Documents. Immediately prior to such prior occupancy, the Company and the
Design/Builder shall jointly inspect the area to be occupied in order to determine and record the
condition of the Construction Work. Unless otherwise agreed, partial occupancy or use of a
portion of the Construction Work shall not constitute acceptance of Work not complying with the
requirements of the Contract Documents.

5.13 Final Completion and ~-tal Payment.

5.13.1 Final Completion of a Building. When the Design!Builder considers that a
building or phase of the Project is Finally Complete, the Design/Builder shall so notify the
Company. The Certificate of Final Completion shall set forth the date of Final Completion for
such building or phase and shall be executed by the Company and the Design/Builder. If the
Company and the Design/Builder cannot agree as to the appropriate date of Final Completionof
a building or phase, such issue shall be submitted for dispute resolution in accordance with the
procedures set forth in this Agreement.

5.13.2 Conditions Precedent to Final Payment on Acconnt of a Building. Neither
final payment nor any final release of l~etainage shall become due until the conditions in the First
Mortgage Loan Documents are satisfied, and the Design/Builder submits to the Company:

5.13.2.1     an affidavit that payrolls, bills for materials and equipment, and
other indebtedness connected with the building have been paid or otherwise satisfied;

5.13.2.2 a certificate evidencing that insurance required by the Contract
Documents to remain in force is currently in effect and will not be cancelled or allowed to expire
until at least thirty (30) Days’ prior written notice has been given tt~ the Company;

5.13.2.3 consent of Surety to final payment of the entire Work; and

5.13.2.4 if reqtfired by the Company, othe2 data establishing payment or
satisfaction of obligations, such as receipts, releases and waivers of liens, claims, security
interests or encumbrances arising out of the Contract Documents. If a Team Subcontractor or
Subcontractor refuses to furnish a release or waiver required by the Company, the
Design/Builder may furnish a bond satisfactory to the Company to indemnify the Company
against such lien.

5.13.3 Delay in Final Completion. If after Substantial Completion of the Work on
account of a building, Final Completion of such building is materially delayed through no fault
of the Design/Builder or by the issuance of additional Change Orders or Change Directives by

34
#1482192 v9 - Phase II! Design-Build Agreement

G-4-43



the Company, the Company shall, upon request of the Design/Builder, and without terminating
this Agreement, make payment of the balance due for that portion of the building fully
completed. If the remaining balance for the building not fully completed is less than the
Retainage applicable thereto, such payment shall be made under the terms and eonditions
governing final payment, except that it shall not constitute a waiver of claims by either the
Design/Builder or the Company.

5.13.4 Waiver of Claims at Final Payment.

5.13.4.1 Acceptance of final payment for the entire Wore by the
Design/Builder shall eomtituto a waiver of aflYtrmative claims by the Design/Builder, except
those previously made in writing and identified as unsettled at the time of final payment.

5.13.4.2 The making of final payment for the entire Work by the Company
shall constitute a waiver of claims by the Company, except those arising fi’om (a) liens, claims,
security interests and encumbrances arising out of the Work after final payment, or identified in
writing as unsettled at the time of final payment; (b) latent defects arising after final payment or
(e) the terms of warranties required by the Contract Doouments or .t~s Agreement.

5.14 Allowances.

Items covered by allowmaees shall be supplied for such amounts and by such
persons or entities as the Company may direct, but the Design/Builder shall not be required to
employ persons or entities against which the Design/Builder makes reasonable objection. Unless
otherwise provided in the Contract Doeuments:

5.14.1 materials and equipment under an allowance shall be selected promptly by the
Company to avoid delay in the Work, provided that the Company shall be given no less time
than provided in Exhibit J;

5.14.2 allowances shall cover the cost to the Design/Builder of materials and equipment
delivered at the Site and all required taxes, less applicable trade discounts;

5.14.3 allowances shall cover Design/Builder’s costs for unloading and handling at the
Site labor, installation costs and other expenses.

5.14.4 
 The amount of the Change Order shall reflect the difference between

actual costs and the allowances under Section 5.14.2 and 5.14.3 plus Fee on such difference in
accordance with Section 6.5 if the actual costs are greater than the allowances.

5.15 Superintendent.

The Design/Builder shall cause the Contractors to employ a competent superintendent
and necessary assistants who shall be in attendance at the respective Sites during performance of
the Construction Work. The superintendent shall represent the Contractor, and communications
given to the superintendent shall be as binding as if given to the .contraetor. Important
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commmfications shall be confirmed in writing. Other communications shall be similarly
confirmed on written request in each ease.

5.16 Documents and Samples at the Site.

The Design/Builder shall maintain at the Sites for the Company one record copy of the
drawings, specifications, addenda, Change Order and other Modifications, in good order and
marked currently to record changes and selections made during construclion, and in addition
approved Shop Drawings, Product Data, Samples and ~ar required submittals. Th~
Design/Builder shall also prepare one reproducible set of as-built drawings. These shall be
provided to the Company within a reasonable time after Final Completion of the Worlc

5.17 Contingency.

, Such Contingency shall be in,eased by amounts not
expended on other line items in the schedule of values other than Fee and Overhead, and shall be
decreased by additional amounts required to be expended on other line items in the schedule of
values other than Fee and Overhead. The Contingency is for the sole use of the Design/Builder
for items within the Scope 0f Work of the Design/Builder, and is not for use by the Company for
items that are a Change Order to the Design/Builder. To the extent funds remain in the
Contingency as of the date of Final Completion of the entire Project, 

which shall be paid as set forth in the First Mortgage Loan Doeume~.ts.
Notwithstanding the foregoing (1)reduction in the line item amount for Landscape Amenity and
Community Buildings in excess o of the value thereof shall require the
approval of the Company;, and (2) increase in the line item amount for General Conditions of the
value thereof shall require the approval of the Company, in each case such approval not to be
unreasonably withheld.

ARTICLE 6
CBANGES IN THE WORK; CLAIMS

6.1 Changes.

Changes in the Work shall be performed .under applicable provisions of the Contract
Documents, and the Design/Builder shall proceed promptly, unless othenvise provided in the
Change Order or Change Directive. If unit. prices are stated in the Contract Documents or
subsequently agreed upon, and if quantities originally contemplated are so changed in a proposed
Change Order or Change Directive that application of such unit prices to quantifies of Work
proposed will cause substantial inequity to the Company or the Design/Builder, the applicable
unit prices shall be equitably adjusted

6.2 Change Directives.

The following procedures shall apply with respect to Change Directives:
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6.2.1 Any Change Directive with an apparent value in excess o  must be
approved by both the Managing Member and the United States Member. The United States
Member shall respond to auy Change Directive withi  Days of receiving the
request for a Change Directive. Upon receipt of a Change Directive signed by the Company, the
Design/Builder shall promptly l~roceed with the change in the Work involved and advise the
Company of the DesiBn/Builder’s agreement or disagreement with the method, if any, provided
in the Change Directive for determining the proposed adjustment in r th.~ Schedule. If
the Design/Builder receives a written communication signed by the Company which the
Design/Builder believes is a Change Directive but is not so identified, it shall not proceed with
the change in the Work until it receives ~rom the CompanF a written confirmation that such
communication is in fact a Change Directive.

6.2.2 A Change Directive signed by the Design/Builder indicates the agreement of the
Design/Builder with the contents thereot~ and shah convert the Chauge Directive to a Change
Order.

6.2.3 If the Desige/Bullder does not respond promptly or disagrees with the method for
adjustment in t Schedule, the method and adjustment shall be determined as provided
in Section 6.5 below, as applicable. In suoh case, the Design/Builder shall keep and present, in
such form as the Company may req~eAt, an itemized accounting, together with appropriate
supporting data.

6.2.4 Pending final determination of cost to the Company, amounts not in dispute shall
be included in Applications for Payment

. When both additions and credits covering related Work or
substitutions are involved in a change, the allowance for Overhead and Fee shall be figured on
the basis of net increase, if any, with respect to that change.

6.2.5 If the Company and the Desige/Builder do not agree with the adjustment in the
Schedul such disagreement shall be submitted for dispute resolution in accordance
with the provisions of this Agreement.

6.3 Change Proposals.

If the Company requests the Design/Builder to submit a Change Proposal and thereafter
the Company elects not to proceed with the Change Order contemplated therein, a Change Order
shall be issued to reimburse the Design/Builder for any costs incurred by the Desige/Builder on
ecoouut of such Change Proposal, but only to the extent the Change Order contemplated by such
Change Proposal involves a material change to the scope of the Work. To the extent the
preparation of such Change Proposal impacts the Schedule (e.g., other Work is suspended
pending a decision on such Change Proposal or the Design Work is delayed due to the
preparation of the Change Proposal), an equitable adjustment in the Schedule shall be made.

6.4 Claims.

In addition to submitting Change Proposals in response to the request of the Company,
the Desige/Builder may submit one or more claims in the form of Change Proposals for any
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requested adjustment i r Sohedule permitted pursuant to the proyisions of tams
Agreement. In such cases, the Design/Builder shall give the Company written notice within

Days after it becomes aware of the event giving rise to the Change Proposal.
The Company shall have Days after receipt of the Design/Builder’s notice to
either coniirm or refute the basis for the Change Proposal. If either the Design/Builder or the
Company becomes aware of an act or on’fission of the other which would give .rise to a breach of
contract action, such party shall nofiY-y the other within a reasonable time after becoming aware
of stmh act or omission. Failure to give any notice required by this Article 6 shall be deerned a
waiver of the right of the claiming party to re~over, but only to the extent the dday in giving
notice prejudices the rights of the non-claiming party.

6.5 Payment on Account of Change Orders and/or Excusable Delays.

6.5.1.2   

.

6.5.1.3 

6.5~. Design Work. For Change Orders including additional Design Work,

6.5.2.1 

 which
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6.5.2~, 

6.5.2.3 
.

6.5.3 Decreased Scope. With respect to Change Orders which decrease the Scope of
Work descrfbed on Exhibit A. 

6.6 Changes on Account of Delay in Commencement of Work.

In the event the commencement of the Project is delayed beyond October .1, 2005 for. any reason
other than the fault of the Design/Builder, 

n.

6.8 Time Extensions on Account of Change Orders.

The Design/Builder shall be entitled to a time ~xtension in connection with any Change
Order to the extent its time of performance is extended due to such Change Order.

ARTICLE 7
TRANSFER OF CARE, CUSTODY AND CONTROL

7.1 Care, Custody and Control by Design/Builder During Construction.

Design/Builder shall be respons~le for care, custody and control of a Phase or portion
thereof, including responsibility for compliance with applicable safety and environmental laws,
rules, regulations and orders only during the period from (i) issuanc~ of a uofice to proceed and
release of possession of such Phase or portion thereof by Company to Design]Builder for
construction until (ii) Substantial Completion or other transfer of care, custody and control of
such Phase or portion thereof back to Company in accordance with Section 7.~ below.

7.2 Substantial Completion; Partial Occupancy or Use.
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At Substantial Completion of each building, the care, custody and control thereof shall
pass to the Company. In any event, the care, custody, and control of the Projeot or po~on
thereof shall pass to the Company no later than the time when the Company takes physical
possession thereof. From and after the date of the transfer of the care, custody, and control of the
Project or portion thereof, the Company shall assume all risks of physical loss or damage thereto
and shall, and does hereby, release the Design/Builder from and the Company will and shall
cause its itmurers to waive rights of subrogation against the Design/Builder and its. suppliers and
Subcontractors for loss or damage to the Project which may thereafter occur. In the event that
loss or damage to the Project or portion thereof occurring after Substantial Completion is due to
the negligence of the Design/Builder or defective Work p~ormed by the Design/Builder, the
Deslgn/Builder shall be responsible for any insurance deductibles paid by the Company on
aecotmt of such negligence or defective Work.

ARTICLE 8
TEAM SUBCONTRACTORS AND SUBCONTRACTORS

8.1 Team Subcontractors.

The Design/Builder shall enter into a Team Subcontract with the Architect pursuant to
which the Design/Builder shall delegate the design responsibilities contained in this Agreement
to the Architect. Similarly, the Design/Builder shall enter into Team Subcontracts with eafh
Contractor pursuant to which the Design/Builder. shall delegate the construction responsibilities
contained in this Agreement to the Contractors. The Team Subcontracts shall require each Team
Subcontractor, to the extent of the Work to be performed by such Team Subcontractor, to assume
towards the Design/Builder all the obligations and responsibilities which the Desi .gt.~Builder by
the Contract Documents assumes towards the Company. All Team Subcontracts shall
incorporate the terms of this Agreement and the Contract Documents to the extent applicable to
the Work to be performed by the Team Subcontractor. Each Team Subcontract shall expressly
preserve and protect the rights of the Company under the Contract Documents with respect to the
Work to be performed by the Team Subcontractor so that the subcontracting thereof will tier
prejudice such fights, and shall include a provision granting to the Company the right to succeed
to the interest of, or otherwise accept an assignment of, such Team Subcontract, but only in the
event of a termination of this Agreement by the Company due to the existence of a
Design/Builder Event of Default. Any such assignment shall be subject to the prior rights of the
surety, if any, obligated under bond relating to the Agreement.

8.2 S~bcontracts.

8.2.1 Incorporation of Contract Documents. The Team Subcontractors shall enter
into Subcontracts with various Subcontractors for portions of the Work delegated pursuant to the
Team Subcontracts. The Subcontracts shall require each Subcontractor, to the extent of the
Work to be performed by such Subcontractor, to assume towards the Team Subcontractor all the
obligations and responsibilities which the Team Subcontractor by the Team Subcontracts
assumes towards the Design/Builder. All Subcontracts shall incorporate the terms of the
relevant Team Subcontract, this Agreement and the Contract Documents to the extent applicable
to the Work to be performed by the Subcontractor.
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8.2.2 Assignment of Subcontracts. Each Subcontract shall expressly preserve and
prote~t the rights of the Company under the Contract Documents with respect to the Work to be
performed by the Subcontractor so that the subcontracting thereof will not prejudice such rights,
and shall include provisions (a) granting to the Design/Builder the fight to succeed to the interest
of, or otherwise accept an assignment of, such Subcontra~ but only in the event of a termination
of the Team Subcontract by the Design/Builder (or its assignee) due to the existence of a default
by the Team Subcontractor; and (b) granting to the Company the right to succeed to the interest
of, or othmavise accept an assignment of, such Subcontract, but only in the event of a termination
of this Agreement by the Company due to the existsnce of a Design/Builder Event of Default and
a further termination of the Team Subcontract by the Company. Any such assignment shall be
subject to the prior rights of the surety, if any, obligated under bond relating to the Team
Subcontract.

8.3 Self-Performed Work. The Contractor may perform portions of the Construction Work
with its own persurmel or pursuant to Subcontracts with affiliates of the Contractor ("Self-
Performed World’). With respect to such Self-Performed Work, the Contractor shall b.v deemed
to be a Subcontractor for purposes of calculating amounts payabl~ under Change Orders. The
terms and conditions under which the Contractor or its affiliates perform Self-Performed Work
shall be competitive and at market rates

8A Subcontractor Bids. The Deign/Builder shall use commercially reasonable effo~ts to
obtain a minimum of three bids from qualified subcontractors for each trede that will provide
labor and materials for the Project havi~ag a val 0. The Design/Builder
will then select the subcontractor that represents the best value for the Project. 

ARTICLE 9
INSURANCE AND BONDS; INDEiVINIFICATION

9.1 Insurance to be Provided by the Design/Builder.

The Design/Builder shall provide the insurance required of it by the provisions of Exhibit
L hereto, the cost of which shall be paid by the Design/Builder as a Cost of the Work.
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9.2 Insurance to be Provided by the Company.

The Compauy shall provide the ~nsurance required of it by the provisions of E.,xhibit L,
.

9.3 Payment and Performance Bonds.

9.3.1 The Contractor shag fia-nish and deliver to the Company and the Design!Builder
the Payment and Performance Bonds in a form acceptable to the Credit Provider. The Contractor
shall deliver the Payment and Performance Bonds in a form acceptable to the Credit Provider
prior to, and as a condition precedent to, commencement of the Construction Work on either
Site.

9.3.2 The Payment and Performance Bonds shall be fttmished on behalf of the
Contractor, shall name the Design/Builder, the C6mpany, and the Trustee as co-obligees, and
shall be 

. Prior to the commencement of the Work on any alternate under
either Construction Agreement ("Alternate"), the Surety that issued the relevant Payment Bond
and Performance Bond shag approve the inol~ion of such Alternat~ in the coverage provided by
the Payment Bond and Performance Bond. The Design/Builder shag require each Contractor to
provide additional payment and performance bonds, either through Subcontractor payment and
performance bonds or Contractor furnished payment and performance bonds, so that the
combined value of the Subcontractor and Contractor payment and performance bond~ exceeds
the entire Cost of the Work in relevant Construction Agreement, as and when provided in the
Construction Agreements. All payment and performance bonds issued pursuant ~o this Seetion
(includingo without limitation, subcontractor payment and performance b6nds) shag name the
Design/Builder, the Company and the Trustee as co-obligees and shall be in the forms set forth
on Exhibit N-1 hereto (with respect to Contractor-furnished payment and performance bonds) or
Exhibit N-2 (with respect to Subcontractor-famished payment and performance bonds). All
payment and performance bonds issued with respect to the Contractors shall be issued by a
Surety. All other payment and performance bonds shall be issued by sureties that appear on the
approved list of sureties issued by the United States Department of Treasury.

9.3.3 The provisions of this Section 9.3 may not be modified or amended without the
prior written consent of the Credit Provider.

9.4 Indemnification.

9.4.1 Indemnification by Design/Builder. T

;
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9.4.2 Indenmification by Company

9.4.3 The Company’s Property. As provided by Article 7 hereot~ as between the
Design/Builder and the Company, the Company assumes responsibility and risk for all loss of or
damage to property owned by or in the custody of the Company, however such loss or damage
shall occur, and agrees to maintain appropriate property damage iusuranoe fully covering said
property fi:om such risk naming the Design/Builder as additional insured and does hereby and
shall Cause its insurers, to waive fights of subrogation against the Design/Builder and its suppliers
and Subcontractors under any insurance which the Company may carry.

9.5 Company Agreement.

The Company, on its own behalf and on behalf of the Company’s officers, directors,
agents and affiliates, agrees that no contract claim shall be made against the Contractor or the
Architect for obligations of the Desige/Builder unless the Company is expressly authorized to do
so pursuant to the provisions of this Agreement, including, but not limited to, a claim alleging
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that the Design/Builder’s corporate status should be ignored in favor of claims against the
Contractor and/or the Architect.

ARTICLE 10
PROTECTION OF PERSONS AND PROPERTY

10.1 Safety Precautions and Programs.

10.1.1 Site Safety. The Design/Builder shall be responsible for initiating, maintaining
and providing supervision of safety precautions and programs in connection with the Work, and
shall also comply with any and all insurance carrier-mandated safety requirements and programs.

10.1.2 Notices. In connection with the performance of the Work, the l~egign/Builder
shall give notices and comply with Applicable Laws bearing on the safety of persons and
property and their protection from damage, injury or loss.

10.2 Safety of Persons and Property.

10.2.1 Reasonable Precautions. The Design/Builder shall take reasonable precautions
for the safety of, and shall provide reasonable protection to prevent damage, injury or loss to:

thereby;,
10.2.1.1 employees on the Work and other persons who may be affected

10.2.1.2     the Work and materials and equipment to be incorporated therein,
whether in storage on or off the Sites under care, custody or control of the Design/Builder; and

10.2.1.3 other prope~T at the Sites or adjacent thereto, such as trees, shrubs,
lawns, walks, pavements, roadways, structures and utilities not designated for removal,
relocation or replacement in the course of the Construction Work.

10.2,2 Safeguards. The Design/Builder shall erect and mainta.in, as required by existing
conditions and performance of the Work, reasonable safeguards for safety and protection,
including posting danger signs and other warnings against hazards, promulgating safety
regulations and notifying Company and tmers of adjacent sites mad utilities, and shall comply
fully with the requirements of the Occupational Safety and Health Administration ("OSHA").

10.2.3 Use of Explosives. When use or storage of explosives or other hazardohs
materials or equipment or unusual methods are necessary for execution of the Construction
Work, the Design/Builder shal~ exercise utmost care and catty on such activities under
supervision of properly qualified personnel.

lO.2A Remedy of Damage. The Design/Builder shall promptly remedy damage and
loss (other than damage or loss under property insurance required by Exhibit L to be carried by
the Company or the Company’s Separate Contractors) to property referred to in Section 10.2.1.2
and 10.2.1.3 caused in whole or in part by the Design/Builder or anyone directly employed by or
in control of Design/Builder and for whose acts Design/Builder may be liable and for which the
Design/Builder is responsible under Sections 10.2.1.2 and 10.2.1.3, except damage or loss
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attributable to acts or omissions of the Company, Separate Contractors or anyone directly or
indirectly employed by either ofthezn, or by anyone for whose acts either of them may be liable,
and not attributable to the fault or negligence of the Design/Builder. The foregoing obligations
of the Desigu/Builder are in addition to the Desigu/Builder’s obligations under Se~ion 9.4;
provided, however, that the Design/Builder’s obligations hereunder shall include only those costs
necessary to repair property damaged or lost (except to the extent professional liability insurance
proceeds ard available therefor pursuant to the provisions of Section 9.4). All co.sts incurred by
the Design/Builder in connection with its obligations under this Section 10.2.4 shall be paid as
Cost of the Work b

10.2.5 Designation of Safety Coordinator. The Design/Builder shall designate or
cause to be designated a responsible membex of its organization at the Site who has the
responsibility for the prevention of accidents.

10.2.6 Loads. The Desigu/Builder shall not load or permit any part of the Construction
Work or any Site to be loaded so as to endanger their safety.

10.3 Security.

The Design/Builder shall take hny and all precautions that may be reasonably necessary
to render all poRions of the Work, the Sites and any adjacent areas affected by the Work secure
in all material respects, to decrease the likelihood of accidents, and to avoid vandalism and other
contingencies which are liable to delay the Work or give rise to claims or liabilities. The
Design/Builder shall furnish and install all necessary facilities to provide safe means of access to
all points where Work is being performed. The Design/Builder shall take all precautions and
measures as may be reasonably necessary to secure each Site at all hours, including evenings,
holidays and non-work hours. Such precautions may include provision of security guards.

10.4 Damage to Property at the Sites.

The Desigu/Builder shall be responsible for any and all damage to property at the Sites
except to the extent caused by the acts or omissions of the Company or its Separate Contractors,
representatives, employees or agents and not covered by insurance. The costs and expenses
incun’ed by the Design/Builder pursuant to its obligations under this Article shall be paid by the
Design/Builder as Cost of the Work to the extent that such costs and expenses are in excess of or
are not covered by requked insurance, end to the extent 0f any deductibles, unless caused by
Force Majeure, in which case the provisions of Article fi shall govem.

10.5 Damage to Property of Others.

The Design/Builder shall avoid damage, as a result of the Design/Builder’s operations, to
existing sidewalks, curbs, streets, alleys, pavements, utilities, adjacent property, the work of
Separate Contractors and the property of the Company. The Design/Builder shall repair any
such damage caused by the operations of the Design/Builder and shall bear the expense relating
thereto as Cost of the Work to the extent that such costs and expenses are in excess of or are not
covered by required insurance, and to the extent of any deductible.

10.6 Failure of Design/Builder to Repair Damage.
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If the Design/Builder fails to commence the repair of damage to property as set forth in
this Article, and diligently pursue such repair, then the Company, afte Days prior
written, notice to the Design/Builder (provided the Design/Builder has not commenced such
repair during such ay period), may elect to repair such damages with its own forces
and to deduct from payments due or to become due to the Design/Builder mounts paid or
incurred by the Company in correcting such damage.

10.7 Emergencies.

If an emergency affecting the safety of persons or property, the Design/Builder shall act,
at the Design/Builder’s discretion, to prevent threatened damage, injury or loss. The United
States Member shall have the authority to immediately suspend work when lifo threatening
safety violations or practices are observed or found. Additional costs or extensions of time
claimed by the Design/Builder on account of an emergency not caused by the fault or neglect of
the Design/Builder shall be determined as provided in Section 6.2 hereof.

ARTICLE 11
DISPUTES

11.1 Disputes between Company and Design/Builder.

In the event of any dispute arising between the Company and the Design/Builder
regarding any part of the Agreement or the Contra~t Documents, or the Parties’ obligations or
performance thereoador, either Party may institute the dispute resolution procedures set forth
herein. The Parties shall continue performance of their respective obligatiom hereunder
notwithstanding the existence of a dispute.

11.2 Dispute Resolution Procedures.

11.2.1 Initial Meeting to Resolve Disputes. Either Party may from lime to time call a
special meeting for the resolution of disputes that would have a material impact on the cost or
progress of the Project~ Such meeting shall be held at the Design/Builder’s offices within 

Days of written request therefor, which request shall specify in reasonable detail the
nature of the dispute. The meeting shall be attended by the Company’s Authorized
Representative, the Design/Build~s Authorized Representative 

11.2.2 Mediation.

11.2.2.1 If the dispute has not been resolved within Days
after the special meeting has been held, a mediator, mu~ally acceptable to the Parties and
experienced in design and construction matters, shall be appointed. The cost of the mediator
shall be shared by the Parties. The mediator shall be given written statements of the Parties and
may revi~¢� the Site(s) and any relevant documents. The mediator shall call a meeting of the
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Parties within Days after his/her appointment, which meeting shall be attended
by the Company’s Authorized Representative, the Design/Builder’s Authorized Representative
and any other person who may be affected in any material respect by the resolution of such
dispute. Such Authorized Representatives shall have authority to settle the dispute; 

. During such 
D~y period, the mediator may meet with the Parties separately.

112,.2.2 No minutes shall be kept with respoot to any mediation
proceedings, and the comments and/or findings of the mediator, together with any written
statements prepared, shall be non-binding, confidential and without prejudiee to the rights and
remedies of any Party. The entire mediation process shall be completed within 

Days of the date upon which the initial special meeting is held, unless the Parties agree
otherwise in writing. If the dispute is settled through the mediation process, the decision will be
implemented by written agreement signed by the Parties.

11.2.3 Arbitration.

11.2.3.1 Any controversy or dispute not resolved through non-binding
mediation shall be settled by binding arbitration. Either Party ma3~ hfifiate arbitration by giving
written notice to the other Party after exhausting the mediation procedures set forth herein. The
notice shall state the nature of the claim or dispute, the mount involved, if any, and the remedy
sought. The Company or the Design/Builder shall be entitled to (a) eonsolidate any arbitration
involving Design/Builder with related arbitrations involving other parties; or (b) join any other
parties to such arbitration.

11.2.3.2 The dispute shall be submitted to an independent arbitrator
mutually selected by the Parties. If the dispute has a value in exeeas of 

 then at the election of either Party, there shall be a panel of three arbitrators. If the
Parties do not mutually agree on an arbitrator or arbitrators who is/are willing and able to serve,
the Parties shall then utilize the American Arbitration Association (or another entity acceptable
to the Parties) to provide the required independent arbitrator(s). The decision of the appointed
independent arbitrator(s) shall be final and binding on the Parties.’ In rendering a decision, the
arbitrator(s) shall comply with the Conslruetion Industry Arbitration Rules of the American
Arbitration Association in effect as of the Effective Date. The arbitrator(s) shall have no direct
or indirect social, political or business relatiouship of any sort with any of the Parties, their
respective legal eounsel, or any other person or entity materially involved in the Project.

ARTICLE 12
EVENTS OF DEFAULT AND REMEDIES; TERMINATION

12.1 Design/Builder Events of Default.

Each of the following shall be considered a "Design/Builder Event of Default":

12.1.1 if the Design/Builder persistently fails or neglects to carry out the Work in
accordance with the provisions of the Contract Documents, and fails, after 
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Days written notice from the Company, to commence a cure to correct such failure or neglect
and thereailer diligently pursue such cure to completion;

12.1.2 if the Design/Builder materially breaches this Agreement and fails, after 
Days written notice flora the Company, to commence a cure to correct such breach and

thereafter diligently pursues ~ch cure to completion (such breach to include, but not be limited
to, .failure to make payment to Team Subcontractors for materials or labor in accordance with the
respective agreements between the Design/Builder and the Team Subcontractors or persistent
disregard of Applicable Laws);

12.1.3 if a oustodian, trustee or receiver is appointed for the Design/Builder, or if the
Design/Builder becomes insolvent or bard~rupt, is generally not paying its debts as they become
due or makes an assignment for the benefit of creditors, or the Desige/Builder causes or suffers
an order for relief to be entered with respect to it under applicable Federal bankruptcy law or
applies for or consents to the appointment of a custodian, trustee or receiver for the
Design/Builder, or bankruptcy, reorganization, arrangement or insolvency proceedings: or other
proceedings for relief under any bankruptoy or similar law or laws for the relief of debtors, are
instituted by or against the Design/Burrer, and in any of the foregoing eases such notion is not
disch~ged or terminated withi  Days of its institution.

12.2 Remedies of the Company upon a Design/Builder Event of Default.

12.2.1 Termination of Agreement. Upon the occurrence of a Design/Builder Event of
Default, the Company shall have the fight to terminate this Agreement upon 

Days written notice to the Design/Builder, provided that the Design/Builder has not
commenced a cure within suc Day period and thereafter continues to
diligently cure until completion. Without prejudice to any other rights or remedies of the
Company, the Company, subject to any prior rights of the Surety, may:

12.2.1.1     take possession of the Sites and of all materials, equipment, tools
and eoustruetion equipment thereon owned by the Design/Builder;

12.2.1.2 accept assignment of the Team Subcontracts and/or Subcontracts;
and

12.~.13
deem expedient.

finish the Work by whatever reasonable method the Company may

When the Company terminates this Agreement as aforesaid, the Design/Builder shall not
be entitled to receive further payment until the Work is fiuished

 

12.3 Company Events of Default.

_. Each 0fthe foll.0..wing sha._l! b..e..eo.n.sidered a "Company. Event of Default":
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12.3.1 if the Work is stopped fo~ a period o Days through no act or fault of
the Design/Builder for any of the following reasons:

12.3.1.1
jurisdiction;

issuance of an order of a court or other public authority ha~ng

12.3.1.2 an act of government, such as a declaration ofnafional emergency,
making material unavailable;

12.3.2 if the Work is stopped for a period of t ys through no act or fault of
the Design/Builder because the Company ha~ not made payment Of undisputed amounts s.et forth
in an Application for Payment within the time stated in the Contract Documents;

12.3.3 if the Work is stopped for a period of ays pursuant to the provisions
of Section 3.1.5 because the Company has not provided the financial information required by
Section 3.1.5; or

12.3.4 if a custodian, trustee or receiver is appointed for the Company, or ff the
Company becomes insolvent or baulffupt, is generally not paying its debts as they become due or
makes an assignment for the benefit of credit6rs, or the Company causes or suffers an order for
relief to be entered with respect to it under applicable Federal bardcruptcy law or applies for or
consents to the appointment of a custodian, trustee or receiver for the Company, or bankruptcy,
reorganization, arrangement or insolvency proceedings, or other proceedings for relief under any
bankruptcy or similar law or laws for the relief of debtors, are instituted by or against the
Company, and in any of the foregoing cases such action is not discharged or terminated within
sixty (60) Days of its institution.

12.4 Remedies of the Design/Builder upon a Company Event of Default.

If a Company Event of Default exists and is contim~ing, the Design/Builder may, upon
Days additional written notice to the Company, terminate the Agreement and

recover from the Company payment for Work performed and for proven loss with respect to
mat~als, equipment tools, construction equipment, and sexvices rendered, including r~asonable
overhead and profit.

12.5 Representations and Remedies.

Except as otherwise pro~ided in this Agreement, no remedy under the terms of this
Agreement is intended to be exclusive of any other remedy, but each and every such remedy
shall be cumulative and shall be in addition to any other remedies, existing now or hereafter, at
law, in equity or by statute. No delay or omission to exercise any right or power accruing sl~all
impair any such right or power nor shall it be construed to be a waiver of any Event of Default or
a~luiescence therein, and every such right and power may be exercised from time to time as
often as may be deemed expedient.

12.6 Termination or Suspension for Convenience
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12.6.1 Termination for Convenience. The Company may terminate this Agreement, or
any portion of Work to be performed h~reunder at any time by a notice in Writing from the
Company to the Design/Bnilder only if the United States Member terminates the Managing
Member for default under the provisions of the Amended and Restated Operating Agreement.
In such case, the Company shall pay to the Design/Builder all funds due the Design/Builder for
Work l~rformed up to the date of termination, plus all demobilization and close-out costs,
including, but not limited to, any amounts payable to Team Suboontraoto~ and Subcontractors
for early termination, plus reasonable overhead and profit on Work p~formed. All funds due
hereunder, including unpaid Rotainage, shall b~ released with ) Days of termination
of this Agreement for convenience.

17..6.2 Suspension for Convenience. The Company may, without cause, order the
Design/Builder in writing to suspend, delay or interrupt the Work in whole or in part for such
period of time as the Company may determine. An adjustment shall be made for increases in the
cost of peffommuce of the Work, including Fee on the increased cost of performance, caused by
the suspension, delay or interruption, in accordance with the Change Order provisions of this
Agreement. No adjustment shall be made to the extent (1) the performance is, was or would
have been so susponded, delayed or interrupted by another eaflse for which the Design/Builder is
responsible or (2) that an equitable adjustment to r Schedule is made or denied
under another provision of this Agreement. Adjustments made in the cost of performance may
have a mutually agreed fixed or percentago Fee. Any claim for constructive suspension shall be
made in accordance with the procedures set forth in Article 6.

ARTICLE 13
MISCELLANEOUS PROVISIONS

13.1 Governing Law.

This Agreement shall be governed by the laws of the S~ate of California, excluding
provisions thereof which r~er to the laws of another jurisdiction.

13.2 Successors and Assigns.

This Agreement and the Contract Documents shall be binding .upon and shall inure to the
benefit of the Company and the Design/Builder and their respective successors and assigns.
Except as provided in the First Mortgage Loan Docu~.~...ents, neither Party shall assign this
Agrec~nent as a whole without the prior written cons~ of the other P~.~ if either Party
attempts to make such an assignment without such consent, that Party shall nevertheless remain
legally responsible for all of its obligations under this Agreement and the Contract Do~aments.

13.3 Written Notice.

Written notice shall be deemed to have been duly served on the date of delivery if
delivered in person, on the day after deposit if delivery by overnight courier, or two (2) Business
Days after deposit if delivery by placing in the United States mail, first class and certified, return
receipt r~quested with postage prepaid. All notices shall be addressed to the appropriate
Authorized Representative as follows:
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Naval Facilities Engineering Command
1220 Pacific Highway
San Diego, CA 92132
Attention: Business Agreement Manager
Reference: Camp Pendleton & Quanfieo PPV

and

Naval Facilities Engineering Command
1322 Patterson Avenue, SE, Suitd 1000
Washington Navy Yard
Washington, DC 20374 5065
Attn: Special Venture Acquisition Department
Reference: Camp Pendleton & Quautieo PPV
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13.4 Commencement of Statutory [,imitation Period and Statute of Repose Period.

13.4.1 Before Substantial Completion. As to acts or failures to act occurring prior to
the r~levant date of Substantial Completion, any applicable statute of limitations shall commence
to run and any alleged cause of action shall be deemed to have accrued in any and all events not
later than such date of Substantial Completion.

13.4.2 Between Substantial Completion and Final Completion. As to acts 6r failures
to act occurring between the relevant date of Substantial Completion and prior to Final
Completion, any applicable statute of limitations shall commence to run and any alleged cause of
action shall be deemed to have accrued in any and all events not later than the date of Final
Completion.

13.4.3 After Final Completion. As to acts or failures to a~t oe~aling after the date of
Final Completion, any applieable statute ~f limitations shall commence to run and any alleged
cause of action shall be deemed to have accrued in any and all events not later than the date of
any act or failure to act by the Design/Builder pursuant to any applicable warranty, the date of
any correction of Work or failure to correct Work by the Contractor, or the date of actual
commission of any other act or failure to perform any duty or obligation by the Design/Builder
or the Company, wkiehever occurs last.

13.4.4 Statute of Repose. The time period for the applicable Statute of Repose shall
commence to nm at Substantial Completion of the Work.
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13.5 Modifications.

No Modifications or Change Orders shall be valid urfless in writing and signed by the
Company and the Design/BUilder or their respective permitted successors and assigns. The
Design/Builder and the Company agree to make Modifications to this Agre~aent if requested by
the Company’s lender(s), the CreAit Provider and the Trustee provided suoh Modifications do not
adversely affect the costs and/or risks and/or time of perfgrmance of the Work.

13.6 Interpretation.

13.6.1 Any and all headings of this Agreement are for convenience of reference only and
do not modify, define or limit the provisions thereof. Words of any gender shall be deemed and
construed to include correlative words of the other gender. Words importing the singular
number shall include the plural number and vice versa, urd. ess the exmteXt shall otherwise be
deemed to include all supplements and/or amendments to any such exhibits or documents
entered into in accordance with the terms hereof and thereof. All references to any person or
entity shall be deemed to include any person or entity succeeding to the fights, dtifies and
obligations of such person or entity in accordance with the ternm of this Agreement. V~ere
reference is made in this Agreement to another Contract Dogument, the reference refers to that
provision as amended or supplemented by the other provisions of the Contract Doeurnents.

13.6.2 The provisions of this Agreement which by their nature are intended to survive
the termination, cancellation, ebmplefion or expiration of the Agreement, including, but not
limited to, any express limitations of or releases from liability, shall continue as valid and
enforceable obligations of th~ Parties notwithstanding any such termination, eancellati0n,
completion or expiration.

13.7 Severability.

If any provision of tb_is Agreement is held to be inoperative or unenforceable as applied
in any particular case beeanse it conflicts with any other provision hereof or any constitution,
statute, ordinance, rule of law or public policy, or for any other reason, such holding shall not
have the effect of rendering the provision in question inoperative or uneoforoeshle in may other
case, or of rendering any other provision herein contained inoperative or unenforceable to any
extent whatever. The invalidity of any one or more phrases, sentences, elanses or sections
contained in this Agreement shall not affect the remaining portions of this Agreement or any part
hereof~ and they shall o~erwise remain in full force and effect. In the event that any portion or
all of this Agreement is held to be void or unenforceable, the Parties agree to negotiate in good
faith to amend the commercial and other terms of this Agreement in order to effect the intent of
the Parties as set forth in this Agreement

13.8 Whole Agreement.

This Agreement, the Exhibits hereto and the Contract Documents shall constitute the
entire agreement between the Parties, and no inducements, considerations, promises or other
references shall be implied in this Agreement that are not expressly addressed herein, except as
this Agreement is subject to Phase IlI Design/Builder’s Consent A~eement dated as of even
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date herewith executed by the Design/Builder in favor of the Credit Provider and the Trustee
named therein.

13.9 Accounting Records.

The Company and the Company’s accountants shall be afforded access to the
Design/Builder’s records, books, correspondence, instructions, drawings, receipts, Team
Subcontracts, Subcontracts, vouchers, memoranda and ’other data relating to this Agreement~
except financial information relating to those of the Design/Builder’s costs covered by the
Overhead, Fee, allowances, fixed rates, or of costs which are expressed in terms of percentages
of other costs, and lump sum subcontracts and/or change orders, and the Design/Builder shall
preserve these for a period of ears after final payment, or for such longer period as
may be required by law.

13.10 Limitation of Liability.

13.10.1 Notwithstanding anything in this Agreement to the contrary, in no event shall
either the Company or the Design/Builder, their respective members, partners~ employees,
officers, agents or subcontractors, be liable for consequential, incidental, special or indirect
damages, except to the extent of insurance proceeds available therefor.

13.11 Audit and Records

13.11.1 General. As used in this Section 13.1 I, "records" includes books, doouments,
accounting procedures and practices, and other data, regardless of type and regardless of wh.etlier
such items are in written form, in the form of computer data, or in an.y other form.

13.11.2 Examination of Costs. The Design/B.uilder shall maintain, and the
Company, the Managing Member and the United States Member shall have the right to examine
and audit, all records and other evidence sufficient to reflect properly all costs claimed to have
been incurred or anticipated to be incurred directly or indirectly in performance of this
Agreement.

13.11.3 Cost or Pricha. g Data. If the Design/Builder his been required to submit cost
or pricing data in connection with any pricing action relating to this Agreement, the Company,
the Managing Member and the United States Member, in order to evaluate the accuracy,
completeness, and currency of the cost Or pricing data, shall have the right to examine and audit
all of Design/Builder’s records, including computations and projections, related to:

13.11.3.1    The proposal for the Change Order, Change Directive or
Modification;

13.11.3.2 The discussions conducted regarding the proposal(s), including
those related to negotiating;

or
13.11.3.3 Pricing of the Change Order, Change Directive, or Modification;
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13.11.3.4    Perfonnance of the Change Order, Change Directive, or
Modification.

13.11.4 Access. The Company, the Managing Member and the Urfited States MemlSer
shall have access to and the fight to examine any of Design/Builder’s directly pe~inent records
involving transactions related to this Agreement or a subcontract hereunder. The Design/Builder
sha.~ make available at its office at reasonable times the information described in this Section for
examination, audit, or reproduction, unti after final payment under this Agreement or for.
any shorter period specified by the United Stat~s Member.

13.11.4.1    If this Agreement is completely or partially terminated,
Design/Builder shall make available the records relating to the Work terminated mat s
after any resulting final termination settlement; and

13.11.4.2    In the event of disputes under Article 11 of this Agreement or any
litigation between the Company and the Design/Builder, the Design/Builder’s direofly pertinent
records involving transactions related to this Agreement or a suboontraot whioh" are not
privileged communications between attorney and olient or attorney world product shall be made
available by the Design/Builder until such time as such disputes or litigati.on are finally
determined, including all appeals relating thereto.

13.11.5 No Required Creation of Records. This Section 13.11 may not be construed to
require Desigr/Builder or subcontractor to create or maintain any record that Design/Builder or
subcontractor does not maintain in the ordinary co~se of business or pursuant to a provision of
law.

]]q W’ITNESS WHEREOF, the Parties have exeented this Agreement as of the date first
above written.

[’Remaindw of Page Intentionally I.oR Blank]

[Signatures Appear on the Following Pages]
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COMPANY:

CAMP PENDLETON & QUANTICO HOUS~G, LLC, a Delaware limitvd
liability company

By: Hunt Lincoln Clark Family Communities LLC, a Dvlawar~ limited
liability company, its Managing Member

[Signature Page to Phase HI Design/Build Agreement (Page I of 2)]

[Signatures Continue on the Following Page]
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DESIGN BUELD]~R:

[Signature Page to Phase Ill Design/Build Agreement (Page 2 of 2)]
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LIST OF EXHIBITS

Exhibit A
Ex~’bit B
Exhibit C
Ex2fibit D
Exhibit E
Exhibit F
ExIfibit G
Exhibit H
Ex~u~oit I-1
Exhl’bit I-2
Exhibit J
Exl~bit K
Exhibit L
Exldbit M
Exhibit
Exhibit
Exhibit O
Extn’bit P

Scope of Work
Construction Allowance Items
List of Contract Documents
Cost of the Work

Governmental Approvals
Project Phases
Schedule
Twentynine Palms Site Description
Kansas City Site Description
Procedures for Review of Design Materials
Authorized Representatives
Insurance Requirements
Design Group Members
Form Of Contractor Payment Bond and Performance Bond
Form of Subcontractor Bonds

 s
Davis Bacon Compliance
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EXI~BIT A
SCOPE OF WORK

,MAGTFTC TWENTYNIN~ PALMS~ CA

TABLE OF CO~S

Page
lutroduetion ................................................................................................................................

29-A Administrative .........................................................................................................1

I. ALTA and Boumlary Survey~ ...........................................................~ .................~ ...........I
2. Impact and Enfiflemant 1~e~s ............................................................................................I
3. Permits, Inspex, tions, and Approvals ................................................................................I
4. Build~f’~ Kisk Insuranc~ ..................................................................................................I
5. Davis Bacon/Pmvaillng Wage Rates .............................................................................2
5. Construction Site Access and S~urity ............................................................................2
7. Limitations to ~a~vironmenlal Mitigation and Abat~a~at ...............................................2
8. Undarground Storage Tanks ............................................................................................3
9. Asbeatoz Cemeat Pipe .....................................................................................................3
I0. Mold .................................................................................................................................3
I I. Environmental Proteotion Areas ......................................................................................3
12. LeadBasd Paint (LBP) ..................................................................................................4
13. Storm Water Pollution Prevention Plan (SWPPP) ...........................................................4

29-B Chdl Scope of Work ..................................................................................~ ..............4

2.
3.
4.
5.
6.
7.
8.
9.

~.0.
11.
12.
13.
14.
15.

Extent ...............................................................................................................................4
Remexliafion .......................................................~ ..............................................................4
D~molition .................: ..............................................................................................4
Reoyoled Materials ..........................................................................................................5.
Debris Disposal ................................................................................................................5
~.arthwork Grading ..........................................................................................................5
On-Site Utilities ...............................................................................................................5
Off-Sit~ Utilities ..........., ..................................................................................................6
Water Meters ............., .....................................................................................................6
Rdocation of Overhead/Underground Power Lines ........................................................6
Site Concrete ....................................................................................................................6
Pavement ..........................................................................................................................7
Recreation Am~.~nities .......................................................................................................7
Landscape and Irrigation ...............................................................................................12
Sit~ Fencing ...................................................................................................................13

29-C Recreation and Ancillary Struc~res ........................................................................13

1. Community C~nter / Housing Office at Ocotillo Heights .............................................13
2. Club Houses at Desert View and Adobe Fiats ...............................................................14

Exh. A
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3. Maintenance Buildings .............................................................................................:.... 15

29-D
I.
2.
3.
4.
5.
6.
7.
8.
9.

Renovation of 636 Units .........................................................~ ...................: ...........15
General Information .......................................................................................................15
Abatement and Demolition ............................................................................................16
Seismic Retrofit .............................................................................................................16
Unit Renovation Scopes .................................................................................................16
Community Systems..., ..................................................................................................18
Landscaping ...................................................................................................................19
Site Improvements ..........; ..................................................................................; ...........20
Other Renovation Work Required .................................................................................20
Assumptions ..................................................................................................................21

29-E New and Replacement Housing Scope of Work..: ....................................................21

!. Finish and Equipment Schedule ....................................................................................21
2. Index to Scope of Work Drawings ................................................................................22
3. New Replacement Housing ...........................................................................................22’
4. Drawings ....................................................................................................................~...25
5. Teen Center ..................................................: ..............................................~ ..................25

Attachments: New or Revised SOW Documents

TP-1. [Intentionally Omitted]
TP-2. Revised - 7 June 2005: Appendix F4: Recreational Appendices
TP-3. New - 30 Aug 2005: Picnic Renovation Matrix
TP-4. Revised- 7 June 2005: New and Renovation Pavement Scope Plans
TP-5. New - 30 Aug 2005:0-6 Floor Plan, Elevations and Site Layout
TP-6. New- 30 Aug 2005:E-9 Conversion Floor Plan, Elevations and Site plan
TP-7. New - 30 Aug 2005: Connecting Walkway from Riley House to GOQ
TP-8. Revised - 7 June 2005: Demolition Plan for Sunflower Terrace
TP-9. New- 30 Aug 2005: Stop Shelter
TP-10. New - 30 Aug 2005: MailBox Shelter
TP-I I. Revised 7 June 2005: Revised elevation treatment for Ocotillo Community Center
TP-12. New- 30 Aug 2005: Maintenance Building Plans
TP-13. New- 30 Aug 2005: Index of Drawings 7 3une 2005 Scope of Work Submittal
TP-14. Revised-- 31 Aug 2005: Project Scope Marx
TP-15. New - 22 Sep 2005 Materials and Equipment List
TP-16. New - 20 Sep 2005: List of Applicable Codes

Documents included by Reference:

I. MAGTFTC, Twentyrfine Palms, California MOBCOM, Kansas City, Missouri
Scope of Work Drawings-Part I of 2 Dated 7 June 2005
(Add index to 7 June 2005 Drawings)

2. MAGTFTC, Twentynhm Palms MOBCOM, Kansas City Scope of Work Appendices ~- Part 2 of
2 Dated 7 June 2005
(Add index to 7 June 2005 SOW Appendices)
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SCOPE OF WO.,RK

MOBCOM. KANSAS CITY~ MISSOURI

TABLE OF CONTENTS

Page
introduction ....................................~ .......................................................................................1

KC-A Administrative ..........................................................................................................1

1. ALTA and Bo~mdary Svxveys ....................................................; ....................................1
2. Impaot and Entitlement Fees ............................................................................................1
3. Permits, Inspections, and Approvals ................................................................................1
4. BUilder’s Risk~suran~ ..................................................................................................2
5. Davis Bacon / Prevailing Wage Rates .............................................................................2
6. Construction Site Access md Security ............................................................................2
7. LimitatiOns to Environmental Mitigation and Abatement ...............................................2
8. Undergroand Storage Tables ............................................................................................2
9. Asbestos Cement Pipe (ACM) .......................................................................................3

10. Mold ....................; ......, ............................................................................................ ..........3
ll. Environmental Protection Areas ......................................................................................3
12. Lead Based Paint (LBP) ..................................................................................................3
13. Historical, Cultura!, Archaeological, Wotlands, Hydrological & Wildlife Constraints... 3
14. Radon ...............................................................................................................................4
15. Bum / Buried Unit ...........................................................................................................4
16. .Storm Water Pollution Provention Plan (SWPPP) ...........................................................4

KC-B Civil Scope of Work ..................................................................................................4

I. Extent ...............................................................................................................................4
2. l~m~liation .....................................................................................................................4
3. Demolition .......................................................................................................................4
4. Recyoled Materials .......................................................................................................,.5
5~ Debris Dispos~ ................................................................................................................5
6. E~work Gra~g ..........................................................................................................5
7. On-Site U~fi~ ...............................................................................................................5
8. Off-Site Ufilifi~ ...............................................................................................................5
9. Wa~ Metem .................................................................................................................,...6
10. ~!ocafion of Ov~h~d Power L~ ........................................................’ .....................6
11. Sito ~n~ ....................................................................................................................7
12. Pavemen~ .......~ .................................................................................................................7
13. New ~d R~ovat~ Sitg Re~o~ ~fi~ ...........................................................7
14. Hc~c ~s .....................................................................................................................8
15. Bus ~ops ............................................ ; ............................................................................ 9
16. O~= 8itg ~tics ................................................................................................... ,....9
17~ Sit~F~g ...................................................................................................... ; ........ ~ .....9
18. S~t ~d 8itg ~g ................................................................................................ 9
19. L~dscap~g ....................................................................................................................9
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KC-C

KC-D

2.
3.
4.

KC-E

I.
2.

Recreation and Ancillary Structures .......................................................................10

1. Community Ceaate~/I-Iousing Office ...............................................................................10
2. Maintenance Building ....................................................................................................11

Renovation Work - 175 Units .............................................................................11

Minor hteaJof Renovation ........................................................................................~.... 11
Minor Exterior Renovation ..........................................................................................12
Foundation and Water Control Work ............................................................................12
Finish and Equipment Schedule ....................................................................................13

New and Replacement Housing Scope of Work ....................................... 13

Finish and Equipment Schedule .................................... ................................................13
Index to Revised Sco~ of Work Drawings ........................................................... .........13
New Replacement Housing ...........................................................................................13
Drawings ........................................................................................................................18

ATTACHaVIENTS
KC-1. hd~x to Revised Scope of Work Drawings dated 30 Aug 2005 (Drawings Submitted

KC-2.
KC-3.
KC-4.
KC-5.
KC-6.

separately on 30 Aug 2005)
D~velopmont Phasing Site Plans - 4 sheets
New Unit/Building/El~vation Matrix
Material and Equipment List
Recreation Matrix
List of Codes

Exh. A
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EXHIBIT C

LIST OF CONTRACT DOCUMENTS

Environmental Baseline Survey for Military Family
Housing, Marine Corps Air Ground Task Force
Command (MAGTFTC) 29 Palms, California

Environmental Baseline Survey for Military Family
Housing, Madne Corps Support Activity (MCSA)
Kansas City, MO

General Decision Number CA030028, Mod-7 dated
08-Oct-04

General Decision Number MO030009 Mod-7 dated
29-Oct-04

Phase I Environmental Site Assessments - Final
 (MOBCOM Kansas City and

MAGTFTC Twentynine Palms)

Soils Report with Bodng Logs

SWPPP Storm Water Pollution Prevention Plan
.

Construction Plans and Specifications MAGTFTC 29 Palms
and MOBCOM Kansas City

May 19, 2005

February, 2005

October 8, 2004

October 29, 2004

Augu~ 09,2005

Final Report Pend{ng

September 9, 2005

See Following Pages
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EXHIBIT C (continued)

TABLE OF CONTENTS

A. Management Plan (See Original Submittal of 21 March 05)

B. Financial Letters (sod Original Submittal of 21 March 05)

C. Material and Equipment Lists
1.Site Work for All Areas
2. Family Housing
3.Community Area Facilities

D. Schedule Narrative and Back-up Data
I. Design / Construction / Schedule Narrative ’ " ¯
2. Milestone Design Schedule Submittal and Al~proval Summary
3. Design-Build PPV and Schedule

E. Variance s to the IFP Lists
1. Twentynine Palms - MAGTFTC
2. Kansas City - MOBCOM

F. Project Scope Narrative and Matrices
1. Project Scope Matrices Narrative
2. Project Scope of Work - Twentynine Palms - MAGTFTC
3. Project Scope of Work - Kansas City - MOBCOM
4. Recreation and Site Equipment Matrices
5. Landscape Quantifies Matrix

G.
H. Response to Kick-off Questions

1. Kick-off Response - Technical
2. Kick-offResponse - Financial

I. Exhibit "A" - Scope of Work Narrative
1. TwentTnine Palms - MAGTFTC
2. Kansas City - MOBCOM

Page C-2
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EXHIBIT D

COST OF THE WORK

Erda. D-1
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~XHmIT F

COMPANY GOVERNMENTAL APPROVALS

The following constitute the regulatory approvals for which the Company is responsible.

Departmerit of the Navy:

Obtain written approval of all plans and specifications from the DoN. Plans .and
specifications will be submitted in accordance with Exhibit I of this Agreement. This
shall include the design for the fire protection and sprinlders.

Utilities:

The Company is to provide all utility easements and services as may be required
including, hut not limited to water, sewer, and telephone, power, gas, phone, data and
CATV0

Group Approvals:

Currently there are no known required approvals from citizen groups, associations, etc.;
however, should such approvals be required the Company shall obtain all necessary
approvals from ci.t~en groups, associations, etc.

Although the foregoing are the only approvals the Company and the Design/Builder
believe are required to commence and complete the design, and construction of the
project, additional or different approvals maybe required in the fufure. To the ext~nt that
such additional or different approvals are required relating to land use or the right to
construct the developmgnt on the sites, such approvals shall be the mspomibility of the
Company.
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TWENTYNINE PALMS SITE DESCRIPTION

That certain land owned by the Company in Twentynine Palms, San Bernardino
C0ui~ty, California and part of the Phase III CPQ Pro.je~t (as defined in the .Amended
and Restated Operating Agreement), as more particularly identified and described in
Exhibit A-5 to the Amended and Restated Operatirig Agreement, together with any
improvements located thereon.

~xh. I-I
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EXHIBIT I-2

KANSAS CITY SITE DESCRIPTION

That certain land owned by the Company in the City of Belton, Cass County,
Missouri and part of the Phase III CPQ Project (as defined in the Amended and
Re.stated Operating Agreement), as more p~i~ularly identified and described in
Exhibit A-5 t6 the Amended and Restated Operating Ag[.eement, together with any
improvemen~ located thereon.

Exh. I-I
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EXHIBIT

PROCEDURES FOR REVIEW OF DESIGN MATERIALS

The Company acknowledges that the Schedule is "fast track" for design and
construction. In order to accommodate the expedited nature of the Schedule and
to avoid delays in the progress of the Work. the Company must make timely
decisions and grant approvals for the Design Materials and Design Work when
requested by the Design/Build~.

The Company will provide written approval wit  Days of
requested review for Design Materials and Design Work. The Company
acknowledges that the desigri Subcontractor and/or its consultants will not stop
work during the review and approval period and that ddays in issuing review
comments may impact the Substantial Completion dates given in Exhibit H. The
Company will inform the Design/Builder of any dement of the Design Material
or Design Work that is not acceptable at the time of such review. If the Company
does not provide a written response within t Day review time, then
afte Days written notice from the Design/Builder, the Company
will have been deemed to approve the Design Materials or Design Work.

Except for the final Construction Documents, all Company approvals, comments,
and/or modifications will be incorporated into the next document itorafiun. The
Design/Builder and its Design Subcontractor will not be required to produce
revisions to review documents, unless said documents are unacceptable to the
Company. Comments and/or modifications to the final Construction Documents
will be incorporated and issued through addenda or modification of the relevant
document.

The following constitute the anticipated revieW stages of the Design Work for
both Twentynine P.alms MAGTFTC and Kansas City MOBCOM:

Twentynine Palms MAGTFTC

Design Development:
100% design development documents, identified as "Scope of Work"
documents dated 7 June 2005, were submitted for review and approval on
7 June 2005. These design package included Civil and Architectural
documents and summary specifications with sufficient detail to
demonstrate design intent and substantial conformance to Phase III P,.FP
requirements, the original Phase ]]I Offer documents and negotiated items
and comments from the DoN. The Architectural Documents included 1/4
scale unit plans, 1/8 scale building plans and elevations, and an
architectural site plan. The Civil documents included grading and
improvement plans with preliminary road and utility profiles.

Exl~ J-1
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Pr0~ess Set:
A "Progress Set" of design plans and specifications was submitted on 22
July 2005. This included all architectural plkns, elevations, some details,
some MEP drawings, civil site plans and preliminary civil details
developed to an approximate 35% stage. The intent of these submittal
documents is mainly to demonstrate that there is substantive on-going
progress being made on the development of the working design
documents. No specific review action by the DoN is expected, though
comments will be welcomed.

50% Desima Submittal,:
The submittal of the design documents at the 50% development stage was
made on 31 Aug 2005. These drawings will dearly depict the floor plans,
elevation treatments, general detail sand better developed MEP design
drawings. These design documents will be reviewed by the third party
code compliance firm, TMAD Taylor & Gaines ("TMAD"), the
DoN and Lincoln Property Company. Review comments will be expected
per the time f~ames noted previously.

100% Design Submi~_#_~:
The 100% design submittal will occur in two stages, the first on about 14
Dec 2005, and the second on 17 January 2006. The 100% design
mabmittal will have the completed designs with all details, dimensions and
notes fully developed and on the design documents. Design calculations
will also be completed and included. The DoN and Lincoln Propert~
Company will review these documents and provide review comments as
noted previously in this Exhibit I.

Final Submittal:
After receipt of government, Lincoln Properly Company and
Design/Builder design review comments for the 100% design documents,
the Architect/Engineer will review, respond and incorporate the comments
as may be appropriate. The A&E will re-submit the revised design
documents that reflect the corrections and changes and coordinate thb
back-check review with the government representative (TMAD) to assure
and confirm that the review comment~ have been appropriately and
satisfactorily completed. The Company will then give final appro~cal of all
Drawings and Specifieafiens upon completion of the back-check
documents. The Company will grant Notice to Proceeds at that time.

Kansas City MOBCOM

Design Development:

Exh. J-2
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In ffune of 2005, the BRAC recommendations were published which
included significant realignment of Kansas City - MOBCOM. As a result
of the anticipated results of that recommended realignment, in late 1une~
2005, the DoN, Marines and HLC decided to make drastic changes the
Project scope. The Scope of Work changed Born the origin.ally planned

 unit renov~rion an  unit demolition sCope to a revised Project
Scope of Work of the demolition and replacement o 7 tinlts, minor
exterior repairs to the remaining units, divestiture o 9 units at the end of
the IDP and the anticipated divestiture of the remaining  units at a later
date. On 30 Aug 2005, new Design Development documents ritied
"P, evised Scope of Work" were submitted for the Kansas City MOBCOM
housing. These design packages reflect site, housing and community
amenity features that had been developed in conjunction with the DoN and
Marines. They include a Demolition Plan, New Site Plan with Unit Mix
Matrix, twelve new Floor Plans at tA scale, twelve new Building
Elevations at 1/8 scale, and Floor Plan and Building Elevation of the new
Community Center. Material & Equipment Lists are included for the Site
Development, New Housing and Community Center.

Progress Set:
A "Progress Set" of design plans and specifications will be submitted on
11 October 2005. This will include further development of all architectural
plans, elevations, some details, some MEP drawings, civil site plans and
preliminary civil details developed to an approximate 35% stage. The
intent of these submittal documents is mainly to demonstrate that there is
substantive on-going progress being made on the development of the
working design documents. No specific review action by the DoN is
expected, though comments will be welcomed.

50% Desi~a Submittal:
The submittal of the design documents at the 50% development stage will
be made on 7 December 2005. These drawings and documents will have
further development of the civil and utilities, clearly depict the floor plans,
elevation treatments, general details, initial structural design, and better-
developed MEP ~esign..drawings ..... ~Ose~d~ign documents will be
reviewed by the third party scope compliance firm, TMAD, the DoN, the
Base and Lincoln Property Company. Review comments will be expected
per the time fimnes noted previously.

100% Project .Design Submittal:
The 100% project design submittal will occur on 21 February 2005. This
submittal is for the review by the third party scope compliance firm
(TMAD), the DoN, the Base and Lincoln Property Company. It will have
the completed designs with all details, dimensions and notes fully
developed and on the design documents. Design calculations will also be
completed and included. TMAD will review these to assure that they are

Exh. I-3
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consistent with the required scope, but will not be doing a code
compliance review. The DoN, the Base and Lincoln Property Company
will revi~v these documents for fun~on and quality issues and provide
r~ciew comments as noted previously in this Exhibit J.

100% City of Belton S.u..bmittal:
After receipt of DoN, the Base,, Lincoln Property Company and
Design/Builder design review comments for the 100% project design
documents, the Architect/Engineer will review, respond and incorporate
the comments. The A&E will re-submit the revised design documents that
reflect the corrections and changes and coordinate the back-cheek review
with the DoN, Base, Lincoln and Design/Builder reviewers. When
.complete, the A&E will submit the design documents to the City of Belton
B~ilding Depan’ment for thdr review. When the C~ty of Belton comments
are available, the A&E, in conjunction with the Design/Builder, will
resolve all comments and re-submit the design do~aments for final back-
chew& and approval by the City of Belton. When the design document~ are
satisfactory to the City of Belton, then the City of Belton will issue the
appropriate building permits.

The submittal process described above is based on the civil and
architectural design submittals being submitted together. Design/Builder
reserves the right to submit the civil and architectural design packages
separately if it is more advantageous to Design/Builder or the City of
Bel~om The design schedule dates will continue to be adjusted to better
reflect the specific submittal processes required by the City of Belton and
to assure that the all design work is completed and approved so the
scheduled demolition, civil work and new buildings are started on
schedule.

The Design/Builder shall provide a submittal register detailing the items to be
submitted by the Design/Builder to the Company for approval withi

. The Company shall review and approve this list
withi Days from receipt of the register. The Design/Builder will then provide
submittals for review and approval in accordance with the register. The Company
shall approve individual submittals submitted by the Design/Builder with
Days of reeeipt.

Notwithstanding the foregoing, if the Design/Builder and/or a Design
Subcontractor determine that the Company’s approval of a specific component,
item, or system is required to continue the Design Work in accordance with the
Schedule, and such approval is not described above, the Company shall give its
approval in accordance with paragraph 2 above.

[See Schedule Summary On Following Page]
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EXHIBIT K

AUTHORIZED REPRESENTATIVES
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EXHIBIT L

[NSURANC~ REQUIREMENTS

Prior to commencement of any work undor this Agreement and, except as noted below,
until the completion and final payment is made for the work, the Design/Bu’.flder~ as Cost
of Work, shall purchase and maintain in a company or companies lawfully authorized to
do business in the jurisdiction in which the Project is located, insurance which protects
the Design/Bu~der from claims which may arise from the work performed. Such
insurance will be placed with insurance company or companies having an AaM. Best
Rating of" . Certificates of Insurance will be famished to the Company evidencing the
required coverages as outlined below and will evidence the dates of such coverage. The
Design/Builder will require each Subcontractor to obtain insurance coverage in types and
amounts commensurate with industry practice and the scope 0ftheir respective
sub.contract.

1. Workers’ Compensation and Employers LiabiliW Cove.rage to comply with the laws
of California or Missouri (as appropriate to the Site) where the project is located and
elsewhere as may be required. Coverage shall include:

2o Commercial General Liability Coverage: Coverage to include the following
extensions;
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Auto_mobile Liab.iliW Coverage: Coverage for damages because of bodily injury,
death or a person or persons, or property damage arising out of the ownership,
raaintenance or use of a factor vehicle.

Commercial Umbrella Liability: Coverage will apply excess of the Employer’s
Liability Limits, Commercial Automobile Liability Limits, and Commercial General
Liability Limits. Coverage to be written on a following form (except for
Products/completed Operations)

5. Builder’s Risk Coverag

ct.
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.

The Design/Builder will endorse the Commercial General Liability and Umbrella
Policies to include the Company and Department of Navy as Additional Insured’s
using  Coverage iS to be endorsed to reflect that
tiffs insurance is to be primary and non-contributory for the Company, and the
Department of Navy.

The Design/Builder shall file Certificates of Insurance with the Company prior to the
commencement of work and/or payment. Such Certifieates shall be subject to the
approval of the Company as to the adequacy of protection and qualifications of the
insurer. In the event that the Design/Builder fails to furnish and maintain the required
insurance and provide satisfactory evidence thereof, the Company shall provid  

notice to the Design/Builder. Thereafter the Company shall have th9 tight
to purchase and maintain insurance coverage as required per this Exhibit L, and
Desiga/Builder agrees to pay the cost of said insurance to the Company.

9. Comvany’s LiabillW Insurance

The Company shall be rtmponsibie for purchasing and maintaining the Company’s
u~ual li~ibility Insurance, if desired. Optionally, the Company may purchase and
maintain other insurance for Self-protection against claims which may arise from
operations under the Contract. The Design/Builder shall not be responsible for
purchasing and maintaining this optional Company’s liability insurance unless
specifically required by the Contract Documents.
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~IT N-1

FORM OF CONTRACTOR PAYMENT BOND AND PERFORMANCE BOND

[See Attached]
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CO-OBLIG~E RIDER
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CO-OBLIGEE RIDER
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EXHIBIT N-2

FORM OF SUBCONTRACTOR BONDS
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DAVIS BACON COM~..LIANC_E

Design/Builder Audit Procedure:

Design/Builder (which also may be referred to as °’Contractor" or "Prime
Contraetor’~ shall comply with, and require subcontractors through their Subcontract
Agreements to comply with, provisions of the Davis-Bacon A~t and the applicable Wage
Decision (attached hereto as Appendix P-l), and the Payrolls and Basic Records
provision. The Davis-Bacon Act as found in Federal Acquisition Regulation (FAR.)
52.222-6 is provided below, and is followed by the Payrolls and Basic Re_e.~ds provision,

Design/Builder shall require each subcontractor to submit their weekly payroll reports for
the month to the Design/Builder no later than the 7th day aRer the date the
subcontmctor’s employees are paid their last payment for the month. Subcontractors
shall be advised that more fi~quent submissions may be required to resolve certain issues.

Design/Builder shall take appropriate action to ensure that employees performing work
on the project are properly classified and listed on the reports, and that minimm-n wages
and fringe benefits required by the Wage Decision are being paid. Design/Builder also
shall be responsible for reconciling~ as necessary, the subcontractor’s payroll reports with
its daffy reports; conducting interviews, as appropriate, with subcontractor employees to
~¢erify actual wages being paid; and identifying discrepancies and possible violations.

Design/Builder shall notify subcontractors of discrepancies and possible violations, and
ensure that corrective actions, if required, are taken within 30 days. If the Design/Builder
and the subcontractor cannot resolve discrepancies or possible violations, or required
corrective actions have not been taken within 30 days, the Desigu/Bifilder shall submit a
report in detail to the Managing Member.

Design/Builder shall make all documents and materials, including its own certified
payroll reports, notifications regarding discrepancies and possible violations, and records
c~nceming all follow-rip actions, available to Managing Member upon request.

Formal response by the Dasigu/Builder Department of Labor representatives,
Congressional offices, or other interested parties shall be coordinated by the Managing
Member with the Naval Facilities Engineering Command Business Agreement Manager
for the project and Labor Advisor prior to responding.
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Davis-Bacon Act (Feb 1995)

(a) All laborers and mechanics employed or working upon the site of the work will be
paid unconditionally and not less often than once a week, and without subsequent
deduction or rebate on any account (except such payroll deductions as are permitted by
regulations issued by the Secretary of Labor under the Copeland Act (29 CFR part 3),
the full amount of wages and bona fide fiq_nge b~nefits (or cash equivaiehts thereof) due
at. time of payment computed at rates not less than those contained in the wage
determination of the Secretary of Labor which is attached hereto and made a part hereof,
regardless of any contractual relationship which may be alleged to exist between the
Contractor and such laborers and mechanics. Contributions made or costs reasonably
anticipated for bona fide fringe b~uefits under section 1(b)(2) of the Davis-Bacon Aet
on behalf of laborers or mechanics are considered wages paid to such laborers or
mechanics, subject to the provisions of paragraph (d) of this clause; also, regular
contributions made or costs incurred for more than a weeldy period (but not less often
than quarterly) under plans, funds, or programs which cover the particular weekly
peeled, are deemed to be constructively made or incurred during such period. Such
laborers and mechanics shall be paid not less than the appropriate wage rate and fi’ingu
benefits in the wage determination for the classification of work actually performed,
without regard to skill, except as provided in the clause entitled Apprentices and
Trainees. Laborers or mechanics performing work in more than one classification may
be compensated at the rate specified for each classification for the time actually worked
therein; provided, that the employer’s payroll records accurately set forth the time spent
in each olassifieation in Which work is performed. The wage determination (including
any additional classifications and wage rates conformed under paragraph (b) of this
clause) grid the Davis-Bacon poster (WH-1321) shall be posted at all times by the
Contractor and its subcontractors at the site of the work in a prominent and accessible
place where it can be easily seen by the workers.
(b)(1) The Contracting Officer shall require that any class of laborers or mechanics
which is not listed in the wage determination and which is to be employed under the
contract shall be classified in conformance with the wage determination. The
Contmgting Officer shall approve an additional classification and wage rate and fringe
benefits therefor only when all the following criteria have been met:

(i) The work to be performed by the classification requested is not performed by a
classification in the wage determination.

(ii) The classification is utilized in the area by the construction industry.

(iii) The proposed wage rate, including any bona fide fringe benefits, bears a
reasonable relation.ship to the wage rates contained in the wage determination.

(2) If the Contractor and the laborers and mechanics to be employed in the classification
(if known), or their representatives, and the Contracting Officer agree on the
classification and wage rate (including the amount designated for fringe benefits, where
appropriate), a report of the action taken shall be sent by the Contracting Officer to the
Administrator of the:
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Wage and Hour. Division
Employment Standards Administration
U.S. Department of Labor
Washington, DC 20210

The Administrator or an authorized-representative will approve, modify, or disappro9e
every additional classification action within 30 days of receipt and so advise the
Contracting Officer or will notify the Contracting Officer within the 30-day period that
additional time is necessary.

(3) In the event the Contractor, the laborers or mechanics to be ernployed in the
classification, or their representatives, and the Contracting Officer do not agree on the
proposed classification and wage rate (including the amount designated for fringe
benefits, where appropriate), the Contracting Officer shall refer the questions, including
the views of all interested parties and the recommendation of.the .Contracting Officer, to
the Administrator of the Wage and Hour Division for determination. The Administrator,
or an authorized representative, will issue a deternfination within 30 days of receipt and
so advise the Contracting Officer or will notify the Contracting Offi~r within the 30-
day period that additional time is necessary.

(4) The wage rate (including fringe benefits, where appropriate) determined pursuant to
paragraphs (b)(2) and (b)(3) of this clause shall be paid to all workers performing work
in the classification under this contract from the first day on which work is performed in
the classification.

(e) Whenever the minimum wage rate pre.sefibed in the contract for a class of laborers
or mechanics includes a fringe benefit which is not expressed as an hourly rate, the
Contracto~ shall either pay the benefit as stated in the wage determination or shall pay
another bona fide fringe benefit or an hourly cash equivalent thereof.

(d) If the Contractor does not make payments to a trustee or other third person, the
Contractor may consider as part of the wages of any laborer or mechanic the amount of
any costs reasonably anticipated in providing bona fide fringe benefits under a plan or
program; provided, That the Seer’etary of Labor has found, upon the written request of
the Contractor, that the applicable standards of the Davis-Bacon Act have been met. The
Secretary of Labor may require the Contractor to set aside in a separate account assets
for the meeting of obligations under the plan or program.

(End of clause)

Any action on the part of the Contracting Officer will be arranged by the Naval
Facilities Engineering Command Business Agreement Manager and Labor Advisor.

Payrolls and Basic Records.

(a) Payrolls and basic records relating thereto shall be maintained by the Contractor and
subcontractors during the course of the work and preserved for a period of 3 years
thereaRer for all laborers and mechanics working at the site of the work. Such records
shall.contain the name, address, and social security number of each such worker, his or
her correct classification, hourly rates of wages paid (including rates of contributions or
costs anticipated for bona fide fringe benefits or cash equivalents thereof of the types

Rxh. P-3



described in section l(b)(2)(B) of the Davis-Bacon Act), daily and weekly number of
hours worked, deductions made, and actual wages paid. Whenever the Secretary of
Labor has found, under paragraph (d) of the clause entitled DavisrBacon Act, that the
wages of any laborer or mechanic include the amount of any costs reasonably
anticipated in providing benefits under a plan or program described in section l(b)(2)(B)
of the Davis-Bacon ACt, the Contractor and subcontractors shall maintain records which
show that the commitment to provide such benefits is enforceable, that the plan or
program is financially responsible, and that the plan or program has been communicated
in writing to the laborers or mechardcs affected, and records which show the costs
anticipated or the actual cost incurred in providing such benefits. Contractors and
subcontractors employing apprentices or trainees under approved programs shall
maintain written evidence of the registration of apprenticeship programs and
certification of trainee programs, the registration of the apprentices and trainees, aud the
ratios and wage rates prescribed in the applicable programs.
(b)(1) The Contractor shall prepare and retain and subcontractors submit fo~ each week
in which any contract work is performed a copy of all payrolls to the Contractor no later
than the 7~ day aider the date the subcontractor’s employees are paid their last payment
for the month. The payrolls submitted shall set out accurately and completely all of the
information required to be maintained under paragraph (a) of this clause. This
information may be submitted in any form desired. Optional Form WH-347 (Federal
Stock Number 029-005-00014-1) is available for this purpose and may be purchased
from the Superintendent of Documents, U.S. Government Printing Office, Washington,
DC 20402.

The Prime Contractor is responsible for the submission of copies of payrolls bjr all
subcontractors.

(2) Each payroll submitted shall be accompanied by a "Statement of Compliance,"
signed by the Contractor or subcontractor or his or her agent who pays or supervises the
payment of the persons employed under the contract and shall certify-

(i) That the payroll for the payroll period contains the information required to be
maintained under paragraph (a) of this clause and that such information is correct
and complete;

0i) That each laborer or mechanic (including each helper, apprentice, and trainee)
employed on the contract during the payroll period has been paid the full weekly
wages earned, without rebate, either directly or indirectly, and that no dednctions
have been made either directly or indirectly from the full wages earned, other than
permissible deductions as set forth in the Regulations, 29 CFR part 3; and

(iii) That each laborer or mechanic has been paid not less than the applicable wage
rates and fringe benefits or cash equivalents for the classification of work
performed, as specified in the applicable wage determination incorporated into the
contract.

~3) The weekly submission of a properly executed certification set forth on the reverse
side of Optional Form WH-347 shall satisfy the requirement for submission of the
"Statement of Compliance" required by paragraph (b)(2) of this elanse.
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(4) The falsification of any of the certifications in thi~ clause may subject .the Contractor
or subcontractor to civil or criminal prosecution under Sectioi~ 1001 t~f Title 18 and
Section 3729 of Title 31 of the United States Code.
(c) The Contractor or subcontractor shall make the records required under paragraph (a)
of this clause available for inspection, copying, or transcription by the Prime Contractor,
the Managing Member of the partnership, and the Naval Facilities Engineering
Command Business Agreement Manager or Labor Advisor. The Contractor or
subcontractor shall pe~ait Prime Contractor, the Managing Member or representatives
of the Department of Labor to intervi~v employees during working hours on the job. If
the Contractor or subcontractor fails to submit required records or to make them
available, the Prime Contradtor or Managing Member may, after written notice to the
Contractor or subcontractor, take such action as may be necessary to cause the
suspension of any further payment. Furthermore, failure to submit the required records
upon request or to make such records available may be grounds for debarment action
pursuant to 29 CFR 5.12.

Additional clarification and guidance may be issued regarding the implementation and
enforcement of the Davis-Bacon Act under the Design]Build Agreement.
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APPENDIX

DAVIS BACON WAGE DETERMINATION

[See Attached]
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APPENDIX P- I            ’
DAVIS-BACON WAGE DETE .RMINATION

Appendix 6A contains Davis-Bacon ~age Determination as of.
10/08/2004 foz Twentynine Palms, Califorhia. It is the offerors
responslbility to obtain and i~corpor~e updated informat.io.n at
h.ttp://www.wdol, gov/. Updated information will be provide~ by
the DoN upon request.

General Decision Number:. CA030028 10/08/2004 CA28

Superseded General Decision Number:. CA020028

Stale: California

Construction Types: Residential

Counties: Imperial, Los Angeles, Orange, Riverside, San
Bernardino, S=~r~ Luls Obispo, Santa Barbara and Ve, ntura Counties
in California.

RESIDENTIAL CONSTRUCTION PROJECTS (consisting of single family
homes and apar~rnent~ Up to and including 4 stories)

Modlficatibn Numl~r Publication Date
0 06113/2003
1 02/13/2004
2 03/1912004
3 04/02/2004

4 05/21/2004

5 07116/2004

6 08/27/2004
7 10108~2004

BRCA0004-001 05/01/2003

Rates Fringes

Bricklayer;, Marble Setter
Los Angeles County ..........$ 31.05
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Orange County ............... $ 29.9,6
Riverside & San Bernardino "
Counties; ...................$ 29.17      6.45
9"entura County ..........~...$,28.49 6.60

BRCA0004-0D4 05101/2003

IMPERIAL ,, ,

Rates Fdnges

Bricklayer, Marble Setter ...... $ 31.00 6.60

BRCA0004-009 0510112003

SAN LUIS OBISPO AND SANTA BARBARA COUNATIES

Rates Fringes

Brlcktayer; Marble Setter......$ 29.65 6.10

* BRCA0(~18-001 09101/2004

LOS ANGELES, ORANGE, RIVERSIDE, SANTA BARBARA, SAN LUI80BISPO,
SAN BERNARDINO & VENTURA COUNTIES

Rates Fringes

Marble Finisher
Los Angeles, Orange,
Riverside, Santa Barbara,
San Luis Obispo & San

Bemardino ..................$ 20,70 5.81
Tile Finisher

Los Angeles. Orange,
Riverside, Santa Barbara,
San Luis Obispo & San
Bemardino ..................$17.25 4.16
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Tile Layer
Los Angeles, Orange,

Riverside, San ~,emardlno
& Venture. ..................,~ 27;50

* BRCA0018-002 0910112004

9.37

SAN LUIS OBISPO AND S/~bITA BARBARA

Rates    Fringes

Tile Layer .....................$. 26.27 6.71

= BRCA0018:-0Q3 0910112004

IMPERIAL

Rates Fringes

Marble Finisher ................$ 20.70 5.81
Tile Fini~heP. .................$11.25 4.16
Tile Layer. ....................$ 27.50 9.37

* BRCA00"tS-010 09/01/2004

Rates Fringes

Terrazzo Finisher ..............$ 21.89 7.76
Terrazzo Worker ................$ 29.13 7.76

CARP0409-003 07/0112003

Rates    Fdnges

Drywall

(1) Work on Wood-Framed
Single Family Homes, and
Wood-Framed Apartment

50CTOB~K 2000 DKAFI" Appendix P-1-3
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Braidings up to and
in¢lud|ng 4 Stories

Installer. ...............$19,00 6.33
StockedScrapper ...........$10.00 5.27

(2) All other Work
Installer .................$ 2g.80 7.38
StockerlScrapper. ..........$10.00 5.27

CARP0409-004 0710112002

Work on wood frame single family homes and apartments up to and ’

including 4 stodes: .....

R̄ates Fringes

Carpenter
Cabinet installer. ..........$18.09 5.34
Fence builder .............$18.15 5.34
Framer & finish carpenter...$18.79      5.34
Insulation installer ........ $16.45 5.34
Roof loader of shingles.....$11.49 5.34
Shingler ....................$16A2 5.34
Subterranean garage
conc, rete construction
and carpenter’s
performing on grade slab
concrete construction ......$ 20.17 5.34

CARP0409-009 07/01/2003

Rates Fringes

Modular Fumitura Installer
Full Wall Technician ........$ 20,47 5.80
Mobile Filing System

Installer ...................$13.76 5.80
Modular Installer ...........$14.36 5,80
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ELEC0011-003 07101/2001

LOSANGELES

Rates Fringes

EleCriclan (does not include
fire alahrl, hold-up alarm, , ~ ~
burglar alarm and
surveillance system~) .........$16.15 3% + 4.51 ,

ELEC001 !-008 t2/01/2001

COMMUNICAVIDNS AND SYSTEMS WORK: (does not include any work on

intelligent transportation systems or CCTV highway systems)

LOS ANGELES

Rat~s Fringes

Corrimur~icationS & System~
Technician ...................o$ 23..33 3%+5.00
Communications and Systems
Installer. .....................$ 21.53 3%+5.00

SCOPE OF WORK
The work covered shall include the installation, testing,

mainten.ance ofthe fcllowing systems th.atser~ce and

utilize the transmission andlor transference of voice,
sound, vision end digital for commemial, education,
security and entertainment purposes for "IV monitoring and

surveillance, background foreground music, intercom and
telephone Interconnect, inventory control systems,
microwave transmission, multi-media, multiplex, nurse call
system, radio page, school intercom and sound, burglar
alarms and low voltage master clock systems.

Communication systems that transmit or receive information
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and/or control systems that are intrinsic t,o the above,
|lsted systems SCADA (Suparvisory contro|/data aoqu’|sition

PCM (Pulse code modulation)
Inventory control systems

Digital data systems
Broadband & baseband and carriers

Point of sale systems
VSAT date systems

Data communication systems
RF and remote control systems
Fiber optic data systems

S. Sound and Voice Transmission/Trensference Systems

Background-Foreground Music
Intercom and Telephone Interconnect Systems
Sound and Musica~ Entertainment Systems
Nurse Call Systems
Radio Page Systems
School intercom and Sound Systems
Burglar Alarm Systems
Low-Voltage Master Clock Systems
Multi-Media/Multiplex Systems

Telepho,ne Systems
RF Systems and Antennas and Wave Guide

C. *Fire Alarm Systems-installation, wire pulling and
testing.

D, Television and Video Systems
Telev’Bion Monitoring and Surveillance Systems
Video Security Systems
Vi.deo Entertainment Systems
Video Educational Systems

CATV and CCTV

E. Secudty Systems
Perimeter Secur~J Systems
Vibration Sensor Systems

OCTOBER 2000 DRAFT Appendix P-,1-6
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Sonar/Inf~ared Monitoring Equ|pm, ent
A~ess Control Systems
Card Access Systems ’

Rre Alarm Systems                           ,,
1. Fire Alarms-In Raoeways

a. Wire and cane pulling, in raceways,’pefformed atthe
current electrician wage m~and fringe 5enefits.
b. Installation and termination o~/devices, panels, startup,
~esting and programmming performed by the technician.

2, Fire Alarms-Open Wire Systems
a. Open wire systems installe~’b~; the technician.

ELEC0O’t 1-009 12/01/200t

COMMUNICATIONS AND SYSTEMS WORK
RIVERSIDE, SAN LUIS OBISPO, AND SANTA BARBARA

P~tes Fringes

Communications 8, Systems
Technician .....................$ 23.93 , 3% + 4.40
Communications and Systems
installer ......................$ 22.13 3% +4.40

SCOPE OF WORK:
Installation, testing, service and maintenance of systems
utilizing the transmission andlor transference of voice,
sound, vision and digital for commercial, educational,
security and entertainment purposes for the following: TV
mon~toring and surveillance, backgroundJore’ground music,

intercom and telephone interconnect, microwave
transmission, multi-media, multiplex, nurse call systems,

radio page, burglar alarms and fire alarm (see last
paragraph below),

Communication Systems that transmit or receive information

50CTOBHR 2000 DRAFT Appendix P-1-7
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andlor control systems that are intrinsic to the above

listed systems; inclusion or exclusion of terminations and
testings, of coni:luctors~determined by their function;

ex~uding all other data,systems or rr~ltiple systems which
include control functkm or power supply; excluding ,,

installation of raceway syptems, conduit systems, line
voltage work, and energy management systems.

Fire alarm work shall be perforated at the current inside
electrician total co~t package.

ELECOO11-D10 12/01/2.001

COMMUNICATIONS AND S~STEMS WORK:

RANGE

Rates Fringes

Terdnnician
COMMUNICATIONS AI~ID SYSTEMS
WORK
Alarm technidan (duties
limited ~o pulling wire

to and terminating
devices; not to install
devices that interface
with other contractors
(mounting waterflow, duct
detectors, dampers or
connecting control panels).$13.93

Installer. .................$ 22~.13
T~chnician ................$ 23.93

3% + 3.40
3% + 4.40

3% + 4,40

SCOPe: OF WORK:
Installation, testing, service and maintenance of systems
utilizing the transmission and/or transference of voice,

sound, vision and digital for commercial, educational,
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security and entertainment purposes for the following: "IV
mortaring and surveillance, backgrour~d-foregrour;d music,

intemom and telephone interconnect, microwave

transmission, multi-media, multiplex, nurse call systems,
radio page, burglar alarms and fire alarm (see iast

paragraph below).

Communi~tion Systems that transmit or receive information,
and/or control systems that are intrinsic to the above

listed systems; inclusion or exclusion of terminations .and
testings of conductors determined by their function;            ,
excluding all other data systems or multiple systems which
include’control functiori orpower suppl~ ex¢ludir;g ......
installation of raceway systems, conduit systems, line
voltage woTk, and energy management sy~ems.

ELEC0011-011 0910111998

LOSANGELES

Rates Fringes

Technician
ALARM TECHNICIAN ............$17.60 3%

PAID HOLIDAYS: New Year’s Day, Memorial Day, Independence

Day, Labor Day, Thanksgiving Day, Day after Thanksgiving,
the last regularly scheduled working day before Christmas,
Christmas Day, and two floating holidays by mutual
agreement between the employer and the worker.

SCOPE OF WORK: Fire alarm, hold-up alarm, burglar alarm and
surveillance systems. Does not cover the installation of

conduit systems and/or the installation of line voltage to
these aforesaid systems. Installation of an incidental run
or runs of conduit for mechankal protection shall not be
considered a conduit system.
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ELEC0011-014 02/1412000

COMMUNICATIONS/~ND SYSTEMS WORK:

SA~ BERNARDINO AND VENTURA COUNTIES

Rates Fringes
I

Communications.& Syste/3s
Technician ............. .:_.$ 22.0~
Communications and Systems

Installer ......................$ 20.23

3% + 4.00

3% + 4.00

SCOPE OF WORK:
nstatlation~ lasting, service ;,nd maintenance of systems
utilizing the transmission and/or transference of voice,
sound, vision and digtt~l for commercial, educational,
security and entertainment purposes ~or the following: "IV
monitoripg and sunieillance, background-foreground music,
intercom and telephone intemon.nest, microwave
transmission, multi-media, multiplex, nurse call systems,
radio page, burglar alarrn~ a.nd fire alarm (see last
paragraph below).

Communication systems that transmit or receive information
and/or control systems that are intdnsio to the above
listed systems; inclusion or exclusion of terminations and
testings of conductors determined by their function;

excluding all other data systems or multiple systems which
include control function or power supply;, excluding
installation of raceway systems, conduit systems, line
voltage work, and energy management systems.

Does not cover work performed at China Lake Naval Ordnance
3"est Station.

Fire alarm work shall be performed at the current inside
electrician total cost package.
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ELEC0413-002 0510’U2004

SANTA BARBARA COIgNTY

R~ates    Fdnges           ~,

Electricians ...................$ ~17.61 3-% +8.35

WORK AT VANDENBERG AFB~’ $3.75 additional per hour.

ELEC0,~40-002 12101/2001

RIVERSIDE

Fringes

3%+5.66

Fringes

3%+3.9(~

R~les

Electrician ....................$17.00

ELEC0441-002 0612312002

ORANGE               ,

Rates

¯ Electrician ....................$ 20.00

ELEC0477-003 05/31/2004

SAN BERNARDINO

Rates Fringes

3%+4.95

Electrician
All single family

dwellings and multi-family
dwellings not excaeding
eight units andlor two
stories .....................$16.00
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All other work ..............$19.15    3%+13.00

CABLE SPLICER: $1.00 above Electrician

ELEC0569-O03 06/01/2001

IMPERIAL

Rates Fringes

Cable splicer
Electrical subcontracts
of $50"0,000 or less ..........$ 24.96 . 3%~-6.4~ ""

Electrical subcontracts

over $500,000 ...............$ 27.96 3%+6.47
Electrician

Work on single family -
homes, duplexes,
condominiums and
apartments that do not
exceed 3 stories ............$14.61 3%+2.77
All other residenlal
construction
Eleotrica| subcontracts

of $500,000 or less..,....$ 24.2t 3%+6.47
Electrical subcontracts

over $500,000 ..............$ 27.21 3%+6.47
Work on single family homes, duplexes, condominiums and
apartments that do not exceed three (3) stories

* ELEC0639-002 12/01/2003

SAN LUIS OBISPO

Rates Fringes

Electrician ....................$15.85 3%+7.95

,0
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FOOTNOTES: Work from trusses, swinging scaffolds, open
ladders, scaffolds, bosun chairs, stacks or towers, where
subject to a direct fall from the ground floor or support

str~cture from a distance of f’K-ty (50) feet to ninety (90)
feet: to be paid time and one.half.

Work from trusses, swinging scaffolds, open ladders,

scaffolds, bosun chairs, stacks or towers, where subject to
a direct fall from the ground floor or support structure
from a distance ove~ ninety (90) feet: to be paid doUbl.e
the regular straight time rate of pay.

ELEC09~i2-00’2 10/0112b02

VENTURA

Rates Fringes

Cable splicer
All work more than 32 road
miles from the nearest
base poinL .................$ 39.86 3%+9.80
All work within 32 road
miles or less from the
nearest base point ......... .$ 34.86 3%+9.80

Electrician
All work more than 32 road
miles from the nearest
base poinL .................$ 36.60
All work within 32 road
miles or less from the
nearest base point.: ........$ 31.60 3%÷9.80

3%*9.80

FOOTNOTE: Base points: the main Post Office in the cities of

Ca.marillo, Oak View, Oxnard, Santa Paula and Ventura.

ELEV0008-004 08101/2000

t
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SAN LUIS OBISPO

P~tes    Fringes

Elevator Mechanic .............i$ 41.845 7.1.95 ,,

FOOTNOTE: Vacation Pay: 8% w~th 5’or more y.ears of service,

6% for 6 months to 5 yea~ service. Paid Holidays: New
Years Day, k~emorial Day,-Ind~pe.ndencs Day, Labor Day, ’
Thanksgiving Day and Fdday after, and Chdslmas, Day.

ELEV0018-004 0g/1511999

IMPERIAL, LQS ANGELES, (~RANGE, RIVERSIDE, SAN BERNARDINO, SANTA
BARBARA AND VENTURA

Rates Fringes

Elevator Mechsnic. .............$ 31.915 6.985

FOOTNOTE: Employer dontrlbutes 8% basic hourly rate for
over 5 years service and 6% basic hourly rate for 6 months

to 5 years service as Vacation Pay Credit. Seven Paid
Holidays: New Year’s Day; Memorial Day; independence Day;
Lsbor Dey; ThanksgNIng Day; Friday after Thanksgiving;
Christmas Day.

* ENGI0012-001 07/01/2004

Rates Fringes

Power equipment operator -
cranes, p~leddving, hoisting

GROUP 1 ....................$ 29.95 14.55
GROUP 2 ....................$ 30.73 14.55

GROUP 3 ....................$ 31.02 14.55

GROUP 4 ....................$ 31.16 14.55
GRouP 5 ....................$ 31.38 14.55
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GROUP 6 ....................$ 31.49 14.55
GROUP 7 ....................$ 31.61 14.55

GROUP 8 ....................$ 31.78 14.55

GROUP 9 ....................$ 31.95 14.55
GROUP 10 ....................$ 32.95 14.55’
GROUP 1t ....................$ 33.95 14.55
GROUP 12 ....................$ 34.95 14.55
GROUP 13 ....................$ 35,95 14.55

Power Equiprcent Operator
GROUP 1 ....................$ 28.60 14,55
GROUP 2 ....................$ 29.3B t4.55
GROUP 3 ....................$ 29.67 t4.55
GROUP 4 ................~...$ 31.16 t4.55

GROUP 5 ....................$ 32.26 14.55
GROUP 6 ....................$ 31.38 t4.55
GROUP 7 ....................$ 32.48 t4.55
GROUP 8 ....................$ 31.49 14.55
GROUP 9 ....................$ 32.59 t4.55
GROUP 10 ...............:....$ 31.61 14.55
GROUP 11 ....................$ ~32.71 14.55
GROUP 12 ...................$ 31.78 14.55
GROUP 13 ....................$ 31.88 14.55
GROUP 14 ...................$ 31.91 14.55
GROUP 15 ...................$ 31.99 14,55
GROUP 16 ....................$ 32.1t 14.55

GROUP 17 ....................$ 32.28 14.55
GROUP 18 ....................$ 32.38 14.55
GROUP 19 ....................$ 32.49 14.55
GROUP 20 ....................$ 32.61 14.55
GROUP 2t ....................$ 32.78 14.55

GROUP 22 ....................$ 32.88 14.55

GROUP 23 ................:...$ 32.99 14.55

GROUP 24 ....................$ 33.11 14.55
GROUP 25 ....................$ 33.28 14.55

FOOTNOTES: Work at Point Arguello and Vandenburg Air Force

Base: $3,75 per hour additional. Workers required to suit
up and work in a hazardous rcaterialenv|mnment: $2.00 per
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hour additional Combination mixer and, compressor operator
on gunite work shall bs classified as a concrete mobile
mixer operator.

POWER EQUIPMENT OPERATORS CLASSIFICATIONS

GROUP 1: Bargeman; Brakeman; Compressor operator, Ditch
Witch, with seat or similar type equipment; Elevator       ,
operator-inside; Engineer Oiler;, Forklift. operator
(includes Iced, lull or similar typss under 5 tons;

Generator operator;, Generator, pump or compressor plant
operator; Pump operator;, Signalman; Switchmen

GROUP 2: Asphalt-.rubber plant operator (n~Jme tank operator);
Concrete mixer operator-strip type; Conveyor operator;
Fireman; Forklift operator (includes Iced, lull or similar
types over 5 tons; Hydrostatic pump operator, oiler crusher
(asphalt or concrete plant); Petrqmat laydown machine; PJU

side dum jack; Screening and conveyor machine oepretor (or
similar types); Skiptoader (wheel type up to 314 yd.
without attachment); Tar pot fireman; Temporary heating
plant operator;, Trenching machine oiler

GROUP 3; Asphalt-rubber blend operator, Bobcat or similar
type (side steer); Equipment greaser (rock); Ford Ferguson
(with dregtype attachments); Helicopter radioman (ground);
Stationary pips wrapping and cleaning machlne operator

GROUP 4: Asphalt plant fireman; Backhoe operator (mini-max or
similar type); Boring machine operator;, Boxman or mixerman
(asphalt or cormrete); Chip spreading machine operator;

.ConCrete cleaning decontamination machine operator,
Concrete Pump Operator (small portable); Drilling machine
operator, small auger types (Texoma super economatic or
similar types - Hughes 100 or 200 or similar types -

ddlling depth of 30’ maximum); Equipment greaser (grease
truck); Guard rail post driver operator;, Highline cableway
signalman; Horizontal Directional Drilling Machine;
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Hydra-hammer-sere stomper; M, Icro Tunneling (above ground
tunnel); Power concrete curing machine operator; Power
concrete saw operato~ Power-driven jumbo form setter

operator;, Power sweepe, r o ,perater; Rock Wheel Saw/Trencher;
Roller operator (comp.acting); Screed operator (asphalt pr
concrete); Trenching machine operator (up to 6 ft.); Vacuum
or much truck

iI I

GROUP 5: ]Equipment Greaser (~re.ase’l’rucldMultl Shift).

GROUP 6: Articulating matedal hauler;, Asphalt plant
engineer;, Batch pl.ant operator; Bit sharpener;, Concrete
joint machine operator (canal a~d similar type)’; Co ete

planer operatq.r; Dandy digger;, Deck engine operator;,
Derrlckman (oiltietd type); Drilling machine operator,
I~ucket or auger types (Calweld ~100 bucket or similar types
- Watson 1000 auger or similar types - Texoma 3301 500 or

600 auger or similar types - drilling depth of 45’
maximum); Drilling machine operator (including water
wells); Hydrographic seeder machine operator (straw, pulp
or seed), Jackson track ma~ntainer, or sim~ar type;
Kalamazoo Switch tamper, or similar type; Machine tool
operator; Maginnis internal full slab vibrator, Me~hanical
harm, curb or gutter(concrete or asphalt); Mechanical
finisher operator (concrete, Clary-Johnson-Bidwell or
similar); Micro tunnel system (below ground); Pavement
breaker operator (truck mounted); Road oil mixing machine
operator;, Roller operator (asphalt or finish), rubber-tired

earth moving equipment (single engine, up to and including
25 yds. struck); Self-propelled tar pipelining machine
operator;, Skiploader operator (crawler and wheel type, over

314 yd. and up to and including 1-112 yds,); Slip form I~Jmp
operator (power driven hydraulic lifting device for
concrete forms); Tractor operator-bulldozer, tamper-scraper
(single engine, up to 100 h.p. flywheel and similar types,
up to and including D-5 and similar types); Tugger hoist
operator (1 drum); Ultra high pressure waterjet cutting
tool system operator;, Vacuum blasting machine operator
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GROUP 7: Welder - General

GROUP 8: Asphalt or ~nc,rete spreading operator (tamping or

finishing); Asphalt paying machine operator (B,arber Grpene
or similar type); Aophalt-rubbar distri’oution operator,
Backhoe operator (up to and including-3/4 yd.), small ford,

Case or similar; Cast-in-pl~oa pipe laying machine
operator; Combination mixer arid compressor operator (gunite
work); Compactor operator (self-propelled); Concrete mixer
operator (paving); Crushing plant operator;, Ddil Doctor;’

Ddlli~g machine operator, Bucket or auger typP;.s (Calweld
150 bucket or similar typ,es "~/V~tson 1500, 2~O0 ~(~’0 auger" ’
or similar type.s - Texoma 70~, 800 auger or similar types -
drilling depth of 60’ maximum); Elevating grader operator;
Grade checker; Gradall operator; Grouting machine operator,
Heavy-duty repairman; Heavy equipment robotic~ operator;
Kalamazoo ballista regulator or similar type; Kolman belt
loader and similar .type; Le Toumeau blob compactor- or
sire}let type; Loader operator (Athey, Euclid. Sierra and
simgar types); Mobark Chipper or similar; Ozzie padder or
similar tppes; P.C. slot saw;, Pneumatic concrete placing
machine operator (Hackley-Pres~well or similar type);
Pumpcrete gun operator; Rock Drill or similar types; Rotary
drill operator (excluding caisson type); Rubber-tired
eadh-moving eqqipment operator (single engine,
caterpillar, Euclid, Athey Wagon and similar types with any
and ell attachments over 25 yds. up to and including 50 cu.
yds. struck); Rubber-tired earth-moving equipment operator

(multiple engine up to and including 25 yds. struck);
Rubber-tked scraper operator (self-loading paddle wheel
type-J6hn Deera, 1040 end s’~nilar ~ingle unit); Self-
propelled curb and gutter machine operator, Shuttle buggy;

Skiploader operator (crawler and wheel type over 1-112 yds.
up to and including 6-1/2 yds.); Soil remediatlon plant
operator;, Surface heaters and l:~anar operator; Tractor
compressor ddil combination operator; Tractor
(any type larger than D-5 - 100 flywheel h.p. and over, or
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similar-butldozer, temper, scraper and push tractor single
engine); Tractor operator (boom at~ach~nents), Tra~,ellng

pipe wrapping, cleaning and bendng machine operator’;
Tr~nching machine operator (over 6 ft. depth capacity,
manufacturer’s rating); {ranching Machine with ’Road Miner
attaohment (over 6 ft depth capacity): Ultra high pressure
waterjet cutting tool system mechanic;, Water pull
(compaction) operator

GROUP 9: Heavy Duty Repairman

GROUP 10: Drilling machine operator, Bucket or auger types
(Calweld 200 B bucketor similar types~-Watson 3000 or 5000’ ’
auger or similar types-Taxoma 900 auger or similar
types-drilling depth of 405’ maximum); Du~| drum mixer,
dynamic compaotor LDC350 (or similar types); Monorail
locomotive operator (diesel, gas or electric); Motor
patrol-blade operator (single engine); Multiple en~]lne
tractor operator (Euclid and similar type.exoept Quad 9
c~t.); Rubber-tired earth-mbving equipment operator’(sin~le
engine, over 50 yds. struck); Pneumatic pipe ramming tool
and similar types; Prestressed wrapping machine operator;
Rubber-tired earth-moving equipment operator (single
engine, over 50 yds. struck); Rubber tired earth moving
equipment operator (multiple engine, Euolid, caterpillar
and similar over 25 yds. and up to 50 yds. strock), Tower
crane repairman; Tractor loader operator (crawler and wheel
type over 6-112 yds.); Woods mixer operator (and similar
Pugmill equipment)

I

GROUP 11: Heavy Duty Repairman - Welder Combination, Welder -
Certified.

GROUP 12: Auto grader operator;, Automatic slip form operator,

Ddlllng machine operator, bucket or auger types {Calweld,
auger 200 CA or similar types -Watson, auger 6000 or
similar types - Hughes Super Duty, auger 200 or similar
types - drtiling depth of 175’ maximum); Hoe ram or s~milar
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with compressor; Mass excavato, r operator loss the 750 cu.
yards; Mechanical finishing machine operator; Mobile form

traveler operator; MotOr patrol operator (multi-engine);
Pipe mobile machine op, era~or; Rubber-tired earth- moving

equipment operator (.multiple engine, Euclid, C .aterpillar~,
and similar type, over 50 ~u. yds. struck); Rubbe~-ti~ed
self- loading sc~oper operator (paddle-wheel-auger type

self-loading - two (2) or mp~’e untts)

GROUP 13: Rubber-tired earth-moving equipment,operator
operating equipment with puSh-pull system (single engine,
up tq and Including 25 yds. struck)

GROUP 14:.C. anal liner oper~ator; Canal trimmer operator’,
Remote- control earth-moving equipment operator (operating
a second piece of equipment: $1.00 per hour additlonsl);
Wheel ex~avater operator (over 750 cu. yds.)

GROUP 15: Rubber-ttred earth-moving equipment pperator,
operating equipment with push-pull system (single engine,
Caterpillar, Euclid, Athey Wagon and similar types with any
and all attachments over 25 yds. and up to and including 50
yds. struck); Rubber-tired earth-rpoving equipment operator,
opiating equipment with pusb-pu~ system (multiple
engine-up to and including 25 yds. struck)

GROUP 16: Rubber-tired earth-moving equipment operator,
operating equipment with push-pull system (single engine,

over 50 yds. struck); Rubber-tirad earth-moving equipment
operator, operating equipment with puch-pull system
(multiple engine, Euclid, Caterpillar and similar, over 25
yds. and up to 50 yds. struck)

GROUP 17: Rubber-tired earth-moving equipment operator,
operating equipment with push-pull system (multiple engine,
Euclid, Caterpillar and similar, oyer 50 cu. yds. struck};

Tandem tractor operator (operating crawler type tractors in
tandem - Quad 9 and similar type)
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GROUP 18: Rubber-tirad earth-moving equipment operator,

operating in tandem (~crapers, bei~y dumps and similar

types in any combination, excluding compaction units -
single engine, up to ap.d including 25 yds. stru .ok)    ,,

GROUP 19: Rdtex concrete belt opbrator (or similar types);

Rubber-tired earth-moving ,equ!pment operator, operat!,ng in
tandem (scrapers, belty dumps’and similar types in any
combination, excluding compaction units - single engine,
Caterpillar, Euclid, Athey Wagon and similar types with ~ny
and all attachments over 25 yds.and up to and i.noluding 50
cu. yds. struck); Rubber-tire’d’e~dh-moving eq’uipm~t ’ ’ " ’

operator, op.e,rating in tande~ (scrapers, belly dumps and
similar types in any cpmbination, excluding compaction
iJnits - multiple engine, up to and including 25 yds. shuck)

GROUP 20: Rubber-tired earth-movlhg equipment operator,
operating in tandem (scrapers, bFIly dumps and similar
types in any combination, excluding compaction units -
single engine, over 50 yds: struck); Rubber-tired
earth-moving equipment operator, operating In tandem
(scrapers, belly dumps, and similar types in any
combination, excluding compaction units - multiple engine,
Euclid, Caterpillar and similar, over 25 yds. and up to 50
yds. struck)

GROUP 21: Rubber-tired earth-moving equipment operator,
operating in tandem (scrapers, belly dumps and similar
types in any combination, excluding compaction units -
multiple engine, Euclid, Caterpillar and similar type, over
50 cu. yds. struck)

GROUP 22: Rubber-tired earth-moving equipment operator,
operating equipment with the tandem push-pull system

(single engine, up to and including 25 yds. struck)

GROUP 23: Rubber-tired earth-moving equipment operator,
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operating equipment with the tandem push-pull system
(single engine, Caterpillar, Euclid, Athe’y Wagon arid

similar types with any and all aftachments over 25 yds. and

up to and including 50 yds. stmck); Rubber-tired
eaffh-moving equipment operator, operating with the tandem

push-pull system (multiple engine, up to and including 25
yds. struck)

GROUP 24: Rubber-tired earth-moving equipment operator,
operating equipment with the tandem push-pull system
(single engine, over 50 yds. struck); Rubber-tired
earth-moving equipment operator, operating equipment with
the t=’n~em push-pull system (multiple.engine, E~clid,     ’"

Caterpillar and slmllar, over 25 yds. and up to 50 yds.
struck)

GROUP 25: Concrete pump operator-truck mounted; Rubber-tired
earth-moving equipment operator, operating equ)pment with
the tandem push-pull System (multiple engine, Euclid,
Caterptitar and similar type, over 5~ cu. yds. struck)

CRANES, PILEDRIVING AND HOISTING EQUIPMENT CLASSIFICATIONS

GROUP 1: Engineer oiletl Fork lift operator (,Includes toed,
lull or Similar types)

GROUP 2: Truck crane oiler

GROUP 3: A-frame or winch truck operator;, Ross carrier
operator (jobsite)

GROUP 4: Bridge-type unloader and tiJmtable operator;

Helicopter hoist operator

GROUP 5: Hydraulic boom truck; Stinger crane (Austin-Western
or similar type); Tugger hoist operator (1 drum)

GROUP 6: Bddge crane operator; Cretor crane operator;, Hoist
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operator (Chicago boom and similar type); LiR mobile

operator;, LIR slab machine operator (Vagtborg and similar
types); Material hoist and/or man ift operator, Polar
gehtry Crone operator; Self Climbing scaffold (or similar

type); Shovel, backbone, dragline, clamshell op,erator (o~ver
3/4 yd. and up to 5 cu. yds. mrc); Tugger hoist operator

GROUP 7: Pedestal crane ~perator, Shovel, backhoe, dragline,
clamshell operator (over 5 .cu. yds. mrc); Tower crane
repair, Tugger hoist operator (3 drum)

GROUP 8: Crane operator (up to and including 25 ton
capacity); Crawler transport’e~" 6perator; DerriCk b~’r’g~ ...... ,"

operator (up.t,o and including" 25 ton capacity); Heist
operator, stiff legs, Guy derrick or sim|lar type (up to
and including 25 ton capaoity); Shovel, backhoe, dragline,
clamshell operator (over 7 ou. yds., M.R.C.)

GROUP 9: Crane operator (over 25 tons and up to and including
50 tons mrc); Derrick barge operator (over 25 tons up to
and Including 50 tons mrc); Highllne cableway operator;,
Hoist operator, stiff legs,Guy der~ck or similar type

(over 25 tons up to and including,50 tons mrc); K-crane
operator;, Polar crane operator; Self erecting tower crane
operator maximum lifting capacity ten tons

GROUP 10: Crane operator (over 50 tons and up to and
insiu.ding 100 tons mrc); Derdck barge operator (over 50

tons up to and Including 100 tons mrc); Hoist operator,
stiff legs, Guy derrick or similar type (over 50 tons up to
and including 100 tons mrc), Mobile tower crane operator

(oval" 50 tons, up to and including 100 tons M.R.C,)i Towe~
crane operator and tower ganth/

GROUP 11: Crane operator (over 100 tons and up to and
including 200 tons mrc); Derrick barge operator (over 100
tons up to and including 200 tons mrc); Hoist operator,
stiff legs, Guy derrick or similar type (over 100 tons up
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to and including 200 tons mrc); ,Mobile tower crane operator
(over 100 tons up to and including 200 tons mrc)

GROUP 12: Crane ope,rato,r (over 200 tons up to an~ Including

300 tons mrc); Denick barge operator (over 20,0 tons up, to

and Including 300 tons re,m}; Hoist operator, stiff I~gs,
G6y derrick or similar type (over 200 tons, up to and
including 300 tonb ram); l~lO’bite tower crane operator (pver

200 tons, up to and including 300 tons mrc)

GROUP 13: Crane operator ’(over 300 tons); Derrick ba~ge .
operator (over 300. tons); Helicopter pilot; Hoisf operator,

stiff legs, Guy derrick or ,similar type (over 300 tons);
Mobile tower.crane operator (over 300 tons)

*’IRON0002-O01 07101/2004

Rates Fringes

Ironwoi’ker
Fencb Erector ...............$ 27.02 14,74
Ornamental, Reinforcing

and Structural .............$ 27.91, 14.74

PREMIUM PAY:

$3.00 additional par hour at the following locations:

China Lake Naval "l’est Station, Chocolate Mountains Naval
Reserve-Niland,
Edwards AFB, Fort Irwin Mllitaw Station, Fort Irwin T. reining

Center-Goldstone, San Clemente Island, San Nicholas Island,
Susanville Federal Prison, 29 Palms - Marine Corps, U.S. Marine

Base - Barstow, U.S. Naval Air Facility - Sealey, Vandenberg AFB

$2.00 additional per hour at the following locations:

Army Defense Language Institute - Monterey, Fallon Air Base,
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Naval Post Graduate School - Monterey, Yermo Marine Corps
Logistics Center

$1.00 additional per hour at the following locations:
Pod I-lueneme, Port Mugu, U.S. Coast Guard Siation - Two Rocl~

LABO0300-002 07101/2004

Rates Fringes

Bdck Tender ...................$ 21.60

LABO0300-004 0710112004

11.72

Residential, 4 Stories

Rates" Fringes

Laborer
GROUP "t .....................$ ~20.60 12.13
GROUP 2 .....................$ 21.15 12.13
GROUP 3 .....................$ 21.70 12.13,
GROUP 4 ....................$ 23.25 12.13
GROUP 5 .....................$ 23,60 12.13

LABORER CLASSIFICATIONS

GROUP 1: Cleaning and handling of panel forms; Concrete
screeding for rough strike-off; Concrete, water curing;
Demolition laborer, the cleaning of brick if performed by a
worker performing any other phase of demolition work, and
the cleaning of lumber; Rre watcher, limber, brush loader,
plier and debris handler;, Flag person; Gas, oll and/or
water pipeline laborer;, Laborer, asphalt-rubber material

loader; Laborer, general or construction; Laborer, general
clean-up; Laborer, landscaping; Laborer, jetting; Laborer,
temporary water and air lines; Material hose operator
(walls, slabs, floors and decks); Plugging, filling of shoe
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bolt holes; Dry packing of concm, te and patching; post hole
digger (manual);Railroad maintenance, repair track person

and road beds;Straetdar end raai~road construction ~rack

laSorers; Rigging andsi,gnaling; Scaler;, Sli~ form raiser;
Slurry seal crew (mix.er operator, applicator ol:~,rator, ~,
squeegee person, shuttle person, top person), filling of

I
cracks by any method on any surface; .Tar and mortar; Tool
crib or tool house.laborer;, T~’effic control by any metho,d;

Window c!eaner; Wire mesh pu~lin.g - all concrete pouring
operations

GROUP 2: Asbestos abatement;, Asphalt shoveler;, Cement dumper
(on 1 yd. or larger mixer an    dting bulk ce ent           ~
Cesspool digger and installe~ Chucktender; Chute handler,

pouring concrete, the handling of the chute from reedymix
trucks, such as walls, slabs, de~ks, floors, foundation,
footings, curb, gut!.ers and sidewalks; Concrete curer,
impervious membrane and form oiler;, Cutting torch operator
(demolition); Fine grader, highways and street paving,
airport, runways and similar type heavy construction; Gas,
oil and/or water pipelini~ w~’apper - pot tender and form
parson; Guinea chaser;, Headerboard person - asphalt
installation of all asphalt overlay fabric and materials
~ce~ for reinforcing aspha~ La~or~, packing rod steel

and pans; Membrane vapor barrier installer;, Power broom
sweeper (small);.Riprep stonepaver, placing stone or wet
sacked concrete; Roto scraper and tiller;, Sandblaster (pot
tender); Septic tank digger and installer (lead); Tank
scaler and cleaner;, Tree climber, failer, chain saw
operator, Pittsburgh chipper and similar type brush
shredder;, Underground laborer, including caisson bellower

GROUP 3: Buggymoblle person; Concrete cutting torch; Concrete

pile cutter; Driller, |agkhammer, 2-112 ft. drill steel o~
longer;, Dri-pak-it machine; Gas, oil and/or water pipeline
wrapper, 6-in. pipe and over, b~ any method, inside and
out; High scaler (including drilling of same); Hydro seeder
and simllar ~ype; Impact wrench multi-plate; Kettle person,
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pot person and workers applying asphalt, lay-kold,
creosote, lime caustic and similar type materials
("applying~ means applying, dipping, brushing or handling
of such matadals [or pipe wrapping and waterproofing);

Operator of pneumata=c, gas, electric tools, vibm, ting ,,
machine, pavement breaker, air blasting, come-aloogs, and
slmi ar mechanical tools not separately.classified herein;

operation of remo.te contro~l!~/:l robotic tools in connecti,on
with Laborer’s work; Pipelayer’~ backup person, coating,
grouting, making of joints, sealing, caulking, diapering
and including rubber, gasket joints, pointing and any and’
all other services; Power post hole digger;, Rock slinger;,
Rotary scaritlar or multiple h~bd’ concrete chipping ....

scarifie~, St~.e! headerboard rind guideline setter;, Tamper,
Barko, Wacker and si.mllar type; Trenching machine,
hand-propelled

GROUP 4: Any worker exposed to raw sewage; Asphalt rake/’,

lute person, ironer, asp.halt du.mp person and aspha.lt
spreader boxes (all types); Concrete core cutter (walls,
floors or ceilings), grinder or sander;, Concrete saw
person, cutting walls or fiat work, scoring old or new
concrete; Cribber, shorar, lagging~ sheeting and trench
bracing, hand-guided lagging hamme~, Head rock sitnge~,
Laborer, asphalt-rubber distributor boot person; Laser beam

in connection with laborers’ work; Over-size concrete
vibratbr operator, 70 Ibs. and ove~, Pipelayer performing
all s .ervicas in the laying and installation of pipe from
the point of receiving pipe in theditch until completion of
operation, including any and all forms of tubular material,
whether pipe, metallic or non-metallic,conduit and any

other" Stationary type of tubular device used for the
conveying of any substance or element, whether water,
sewage, solid gas, air, or other product whatsoever and
without regard to the nature of matedal from which the
tubular matedal is fabricated; No-joint pipe and stripping
of same; Prefabricated manhole installer;, Sandblaster
(nozzle person), water blasting,Porta Shot.Blast; Traffic
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lane closure, Certified.

GROUP 5: Blaster powder, all work of loading holes, ptedng

and blasting of all powder end expl~ves oi whatever type,
re.gardless of method used for such loading and placing;
Driller: All power ddlls, excluding jackhammer, whether

core, diamond, wagon, track, multiple unit, and any and all
types of mechanical drills without regard to the form of
motive power; Toxic waste removal; Boring system electronic
tracking locater

LABO0300-0O6 0BI04/2004

Rates Fringes

Laborer
Plaster Clean-Up Laborer
Four Stories ...............$ 20.74 12,11
Three Stodes or less..o.,.$18.74 17_11
Plaster Tender
Fow Stories ...............$ 23.29 12.11
Three Stories or less ...... $ 21.29 12.11
Work on single family
homes and ~partment and
condominimus that do not
exceed 3 stodes in height

PLASTER CLEANUP LABORER....$18.45
PLASTER TENDER .............$ 21.00 10.17

All other residential
construction
PLASTER CLEANUP LABOR .ER....$ 20.24
PLASTER TENDER. ..........$ 23.00 ...... 10.17

10.17

10.17

Work at Military Bases - $3,00 additional per hour:
Coronado Naval Amphibious Base, Fort Irwin, George AFB,
Marine Corps Air Station-29 Palms, Imperial Beach Neval Air
Station, Marine Corps Logistics Supply Base, Marine Corps
Pickle Meadows, Mountain Wadare Training Center, Naval
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Air Facility-Seeley, North Istand Navat Air Station,
Vandenberg AFB.               ’

LABO0300-007 07/01/2004

Residential, 3 Stories and under

Rates Fringes

Laborers
(1) Cleanup, Fencing
(Chain Link or Wood),
Landscaping ..............’...$19.07

(2) All Other Work ..........$ 20.07
8.67
8.67

LABO0882-003 01/0112004

Rates Fringes

Asbestos Removal Laborer ....... $ 22.00 9.20

SCOPE OF WORK: Includes site too. bilization, initial site
cleanup, site preparation, removal of asbestos containing
matedal and to~ic waste (including lead abatement and any
other toxic material), encapsulation, enclosure and
disposat of asbestos c6ntain~ng materials and toxic
waste(including lead abatement and any other toxic
materials) by hand or with equipment or machinery;
scaffolding, fbbr’¢ation of temporary wooden barfers and
assembly of decontamination stations.

LABO1184-001 07101/2004

Rates Fdnges

Laborers:

STRIPING/SLURRY SEAL

GROUP 1 ....................$ 22.16 10.39
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GROUP 3 ..................$ 25.34 "10.39

LABORERS - STRIPIN.G’CL~SSIFICATIONS

GROUP 1: Protective coating, pavement sealing, including

repair and filling of craoks~b,y, any method on any surfs,co
in pro%king lots, game courts ~r~ p~.aygrounds; carstops;
operation of all related machinery and equipment; equipment
repair technician

GROUP 2: Traffic surface a~:a~ive blaster; p~t ten~l~r -

removal of a|l,traffic lines an~ markings by any method

(sandblasting, waterbJasfing: grinding, eto.) and
preparation of surface for coatings. Traffic control
person: cordmlling and directing traffic through both
conventional and moving lane closures; operation of all
related machinery .and equipment

GROUP 3: Traffic delineating device applicator: Layout and
application of pavement markers, delineating signs, ramble
and traffic bars, adhesives, guide~ markem, other traffic
de~naat%ng devices ’,ndud~n9 traffi~ controt. Th~s

category includes all traffic related surface preparation
(sandblasting, waterbtasting, grinding) as part of the
application pmcass. Traffic protective delineating system
installer: removes, relocates, installs, permanently

affixed roadside and parking delineation barricades,
fencing, cable anchor, guard rail, reference signs,
monument markers; operation of all related machinery and

equipment; power bl’oom sweeper

GROUP 4: Siriper: layout and application of traffic stdpes
and markings; hot thermo plas{ic; tape traffic stripes and
markings, including traffic control; operation of all
related machinery and equipment
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PAIN0036-005 01/0112004

Rates Fringes

Painter (inoluding lead
abatement)

Imperial, Los Angeles,
Orange, Rivemide & San

Bernardino ..................$18.90
San Luis Obispo, Santa

Barbara & Venture ...........$17.70

4.25

4.25

PAIN0036-011 01/01/2004

Rates Fringes

Drywall Finisher
IMPERIAL COUNTY; LOS
ANGELES COUNTY (excluding
Antelope Valley north of
the following boundary:
Kern County line tO Hwyo
#5, south on Hwy. #5 to
Hwy. N2, east on Hwy. N2
to Palmdale Blvd., to Hwy.
#14, south to Hwy. #18,
east to Hwy. #395):
ORANGE, RIVERSIDE, SAN
BERNARDINO, SAN LUIS
OBISPO, SANTA BARBARA AND
VENTURA COUNTIES
RESIDENTIAL CONSTRUCTION:
Applies to work performed

on exterior and interior
wood frame apartments,

single family homes and
multi-duplexes up to and

including four stories.....$18.00 5.01
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All other residential work.$ 26.83
LOS ANGELES COUNTY
(Remainder of County)

Applii~s to work performed
on extedor and interior ’ ’
wood fra, m~,r,,~ apar~ents,
single family homes arid

multi-duplexes up to and
ir~dudlng four stofies....,~ 18;00
All other residential
con~’truction ..............$ 23..59

9.23

5.01

9.23

PAIN0036-014 01/01120~33 ’ " "

IMPERIAL

Rates Fringes

Glassworker. ..................$16.16 4.05
Glazier .......................$ 27.35 8.69

PAIN0036-018 06/01

LOS ANGELES. ORANGE, RIVEI~SIDE, SAN BERNARDINO, SANTA BARBARA

AND VENTURA

Rates Fringes

Glazier........................$ 30.20 10.55

FOOTNOTE: Additional $1.25 per hour for work in s condo,
from the third (3rd) floor and up. Additional $1.25 per
hour for work on the outside of the building from a swing
state or any suspended contrivance, from the ground up.

" PAIN0036-020 07/0112003

IMPERIAL

OCTOBER. 2000 DP,,ATT Appendix P-1-32

G-4-366



Rates ’ Fringes

Soil Flbor Lager ..............$ 20.32

* PAIN0169-007 07/0~12004

SAN LUIS OBISPO
iII

Rates Fhnges

Glazier ........................$ 26.68

PAIN1247-003 01101120i14 "

6.65

LOS ANGELES, ORANGE, RIVERSIDE, SAN BERNARDINO, SAN LUIS
OBISPO, SANTA BARBARA AND VENTURA

Rates Fringes

Soft Floor Layer. ..............$ 27.45 ’ 6.80

PLAS0200-002 0810611997

!MPERIAL, SAN LUIS OBISPO, AND SANTA BARBARA

4.04

Rates Fringes

Plasterer
Work on 4-story apartment
buildings ...................$ 23.38
Work on single family
homes and apartments up to
and including 3 stodes.....$ 20.38

PLAS0200-003 08/07J2002

4.04

LOS ANGELES, ORANGE, RIVERSIDE, SAN BERNARDINO, AND VENTURA
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Rates Fringes

Plasterer
Work on wood, metal,
masonry or frame

donstmction of single

family residences     ~, ~
apadments and apartment
condominiums up to and
including three stories.....$’23.77
All other residential work..$ 26.77

* PLAS0500-0.,03 07/01/2004

6.76
6.76.

Rates Fringes

Cement Meson
(1) Work on wood ormetal
fram~ construction of
single family residences,’
apartments and

condominiums (does not
in~-.~ude projec~ "that
exceed 3 stodes; any
utility work; such as
telephone, gas, water,
sewer and other utilities;
or any work outside
property lines, including
curbs, gutters and

sidewalks) .................iS 18.74
(2) All other work ..........$ 24.20

4.16

14.59

"PLUM0016-011 07/01/2004

Rates Fringes
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Plumber/Pipet’alter
Residential .................$ 25.32

* PLUM0250-001 09t01/2004

LOS ANGELES AND ORANGE

Rates Fringes

Refrigeration Mechanic
/Refrigeration Fitter .......$ 34.20

ROOF0036-001 10/01/2002

11.80

LOS ANGELES, ORANGE, RIVERSIDE, SAN BERNARDINO, SAN LUIS
OBISPO, SANTA BARBARA AND VENTURA

Rates     Fdnges

Roofer
PREPARER
Duties limited to the
following: Roof removal

of any type Of roofing or
roofing mated.al; o.r
spudding, or sweeping;
and/or clean-up; and/or
preload In, or in
preparing the roof for
application of roofing,
damp and/or waterproofing
material ...................$16.24
ROOFERS .....................$ 21.31

1.00
4

FOOTNOTE: Pitch premium: Work on which employees are exposed

to pitch fumes or required to handle pitch, pitch base or
pitch impregnated products, or any material containing coal

tar pitch, the entire roofing crew shall receive $1 °75 per
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hour "pitch premium" pay.

"ROOF0045-003 0110t~/2004

!
Rates

Roofer .......................,$ 2’1.’.~5

Fringes

4.13

SFCA0669-005 01/01/2004    ’

¯Rates .... Fringes

Sprinkler Fitter
IMPERIAL COUNTY; LOS

ANGELES COUNTY (does not
Inolude the city of
Pomona, Catalin.a Island,
and treat part of Los
Angeles County within 25 "
miles 6f the city limits

of Lqs Angeles); ORANGE
COUNTY (does not include
Catalina Island; San
Clemente Islan.d; City of

Santa Aria; and remainder
of Orange County within 25

miles of the c’dy limits
of Los Angeles); RIVERSIDE
COUNTY; AND SAN BERNARDINO

COUNTY (does not include
the northern part of City

of Chino, or the cities of

Montclsir and Ontario)
Work on one or two family
dwellings; all multiple
family dwelling units
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which ere permitted to

have a single exterior Lip
to and including 4 ~

stories; townhoeses with

units stacked vedic=ally ’
up to and including 4
stories; and group
residential care
f~cilities and protective.

Care homes (sheltered
hous, ing), not to include ,
nursing homes or
ambulatory care. faciilties~$ 20.06

All other residential w~rk.$ 26.75

SAN LUIS OBISPO. AND SANTA
BARBARA COUNTIES; AND
VENTURA COUNTY (does not
include Pod Hueneme, Port
Mugu, the city of Santa
Paula, and that pert of
Venture County within 25
miles of the city limits
of Los Angeles)
Work on one or two family
dweilings; all multiple
family dwelling units
which are permitted to
h.ave a single exterior up
to and including 4
stories; townhouses with
units stacked vertically
u~ to and including 4
stories; and group
residential care
facilities ar~l protective

cere homes (sheltered
housing), not to include
nursing homes or
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ambulatory care facllt|es..$ 20.51 1.79
All other residential work.$ 27.35 10.95

SFCA0709-002 0410112004

LOS ANGELES COUNTY (the city of Pomona, Cat~line Island, and
that part of Los Angeles County within 25 miles of the city

limits of Los Angeles); ORANGE COUNTY (San Clemente Isla, nd, th~
city of Santa Ane, and that part of Orange County within 25

miles of the city limits of Los Angeles); SAN BERNARDINO COUNTY’
(the northern part of the city of Chino, and the cities of

Monte|air and Ontario); VENTURA COUNTY (Pod Hueneme, Port
Mugu,’~e city of Sabra Paula, and that.part of Ve~tura Count~, .......
within 25 m~es of the city limits of Los Angeles)

Rates Fdnges

Sprinkler Fitter
Work on single family
homes, Including new or
existing mobile homes,
duplex, triplex

residences, garden type
apartments not exceeding

four (4) erodes in
height, including service,
utility, storage, garage
and support units built in
~onjunction with

residential units ........... $ 21.60
All Other Work ..............$ 31.23

7.90
14.1D

SHEE0105-001 08101/2004

AREA 1: LOS ANGELES COUNTY (South of a straight line drawn
between gorman and Big Pines, excluding the area South of
Imperial Highway East of the Los Angeles River, excluding the
cities of Long Beach, Claremont, and Pomona, excluding Catalina
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I

Istsnd)

AREA 2: LOS ANGELES (Remainder), ORANGE, RIV.ERSIDE ~ SAN
BERNANDINO COUNTIES                              ’

Work on general sheet metal and heating and air conditioning oh
single family dwellings, multiple family dwellihgs, tra.ck homes
and apartment buildings individually conditioned by separate
and independent units or systemb

Rates Fdnges

Sheat,metal worker
AREA 1 .....................$18.84 ’5.03
AREA 2 .....................$ 24.84 12,60

SHEE0206-003 01101/2004

IMPERIAL

Rates Fringes

Sheet metal worker .............$ 26.15 12,36

SHEE0273-001 0810112004

SAN LUIS OBISPO, SANTA BARBARA AND. VENTURA

Rates Fringes

Sheet metal worker .............$ 29.24 12.95

TEAM0011-001 07/01/2003

Rates Fringes

Truck drivers:
GROUP 1 ....................$ 22.34 12.84
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GROUP 2 ....................$ 22.4,9 12.84
GROUP 3 ...................$ 22.62 12.84
GROUP 4 ..............~.....$ 22.81 12.84
GROUP 5 ................;..$,22.75 12,84
GROUP 6 ....................$ 22.87 12.84,
GROUP 7 ...... , ............iS 23.12 12.B4
GROUP 8 ....................$ 23.37 t2.B4
GROUP 9 ....................~,23.57 12.84
GROUP 10 ....................$ 23.’87 12.84
GROUP 11 ....................$ 24.37 12.84

WORK ON ALL MILITARY BASES: $3.00 PER HOUR ADDITIONAL

IMPERIAL COUNTY (El Cer~tro); LOS ANGELES COUNTY" (Edwards
AFB); AND SAN BERNARDINO COUNTY (Edwards AFB, Fort Invln,
George AFB, Madne Corps Logistic Base at Nebo & Yermo0
Twenty-Nine Palms Base)

TRUCK DRIVERS CLASSIFICATIONS

GROUP 1: Truck driver ’

GROUP 2: Driver of vehicle or combination of vehicles - 2
axles; 3"raffic control pilot car excluding moving heavy
equipment permit load; Truck mounted broom

GROUP 3: Driver of vehicle or combination of vehicles - 3
axles; Boot person; Cement meson distribution truck; Fuel
truck driver; Water truck - 2 axle; Dump truck, less than
16 yds. water level; Erosion control driver

GROUP 4: Driver of transit mix truck, under 3 yds.; Dumpcrete
truck, less than 6-112 yds. water level

GROUP 5: Water truck, 3 or more axles; Truck greaser and tire

person ($0.50 additional for t~re person); Pipeline and
utility working truck ddver, including winch truck ~nd
plastic fusion, limited to pipeline and utility work;
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Slurw truck driver

GROUP 6; Transit ml~ truck, 3 yds. or more; Dumpcrete truck,
6-112 yds. water level and over; Vehicle of-combinati~n of

vehictes - 4 or more a~xles; bil spreader truck; ,Dump tr~ck,
16 yds. to 25 yds. water level

I

GROUP 7: A Frame, Swe~di~h crane or similar;, Forklift ,driver;,
Rosb carrier driver

GROUP 8: Dump truqk, 25 yds. to 49 yds. water level; Truck.
repair person; Water pull - single engine; Walde.r

GROUP 9: Truck repair pers6n/welder; Low bed driver, 9 axles

or over

GROUP 10: Dump truck - 50 yds. or more water level; Water
pull - single engine with attechment

GROUP 11: Water pull - twin engine; Water pull - twin engine
with attachments; Winch truck ddver - $1.25 additional
when operating winCh or similar special attachmentsl

WELDERS - Receive rate prescribed for craft p~rforming
operatio.n to which welding is incidental.

Unlisted classifications needed for work not included within
the scope of the classifications listed may be added after
award only as provided in the labor standards contract clauses
(29CFR 5.5 (a) (1) (ii)).

In the listing above, the "SUn designalion means that rates
listed under the identifier do not reflect collectively
bargained wage and fringe benefit rates. Other designations
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indicate unions whose rates have been determined to be
prevailing. ,®

WAGE DETERMINATION APPEALS PROCESS

1.) Has there been an initial decision in the matter? This can
be:

* an existing published wage determination
* a survey underlying a wage determination
" a W8~e and Hour DiQision letter setti.ng forth a ~osition on ’"

a wage determination matter
~ a conformance (additional ~|assi~cetion and rate) ruling

On survey related matters, initial contact, including requests
for summaries of surveys, should be w~th the Wage and Hour
Regional Office for the area in whlP2t the survey was conducted
because those P, eg’tor~al Of~ces have respons~it|ty for the
Davis-Bacon survey program. If the response ~rom this initial
contact is not satisfactory, then the process described in 2.)

and 3.) should be followed.

With regard Io any other reatter not yet ripe for the formal
process described here, initial contact should be with the
Branch of Construction Wage Determinations. Write to:

Branch of Construction Wage Determinations

Wage and Hour Division

U.S. Department of Labor

200 Constitution Avenue, N.W,

Washington, DC 20210
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2.) If the answer to the question in, 1.) is yes, then an          :
interested party (those affected by the action) can request
review and r.econsiderat~on from the Wage and Hour Administrator

(See 29 CFR Pad 1.8 and 29 CFR Part 7). Write to:.

Wage and Hour Administrator

U.S. Del~a~tment of Lab, qr,

200 Constitution Avenue, N.W.

Washingtofi, DC 20210

The request sh..ould be accoml~anied by a full statement of the
iaterested party’s posit~on end by any information (wage
p~yment data; project d~scdption, area practice material,
etc.) that the requestor considers relevant to the issue.

3.) If the decision of the Administrator is not favorable, an
interested party may appeal directly to the Administrative
Review Board (formerly the Wage Appeals Board). Write to:

Administrative Review Board ,

U.S. Department of Labor

200 Constitution Avenue, N.W.

Washington, DC 20210

4.) All decisions by the Administrative Review Board are final.

END OF GENERAL DECISION
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DAVIS-BACON WAGE DETERM~. NATION

Appendix 6B contains Davis-Bacon Wage DetArndnation as of
09/03/2004 that~ applies to the.housihg area"at. MOBCOM Kansas
Cit~, located within Cuss County, Misso~rl. It is the offeTors
~esponsibility to’obtain and incorporate updated.information’at
http://www.wdol.go~/. Updated information, will be provided by
the DoN upon ’reques£..

General Decision NumbeF, MO030009 10/29/2004

0 06/13/2003
] 04102J200.4
2 04/23/2004
3 05/14/2004
4 06/04/2004 ,
5 07/23/2004
6 09/0312004
7 10/29/2004

* ASBF.,O027-002 10/04/2004       ’
Rat~    F.rlnge~

AsbestOs Workers/Insulator
Includes the application
of all insulating
materials, protective
~overings, coatings and
Finishes to all types of
meuhanical system~. Also
the application of
fir~topping material for
wal| oper, lngs a~d
peaetration~ in walls,
floo~s, ceilings and
turin walls ............... $ 27.64    16.73+10%

BOIL0083-005 01;01/2004
Rates    Fr£ag=

Boilermaker. ...................$ 27.40 15.36

BRMOO0IS-002 04101/2004
Rates    Ffmgcs

Bricklayer ...................$ 27.55 9.P5
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CARP0007-007 04/01/200 l
Rates Fringes

Cmpentgr ...................$19.15 538

ELEC0124-001 08,’27/2001
Rates Fringes

Elfi~riclan..................$15.00 5.15

ELEV0012-001 0710312002
Rates Fringes

Elevator Mechanic ........... $ 28.285    7.455+a
a. VACATION: Employer ean~bntes 8% of basic hourly rate to
va~a~on pay ~xedit ~r employee who ]]as worked in business
more than 5 years and 6% for 6 months to 5 years as
Vaeatlon Pay Caedlt.
PAID HOLK)AYS: Hew Year’s Day, Memorial Day, I~dependen~e
Day, Labor Day, Thanksgiving Day, Friday after Thanksgiving
Day and Christmas Day.

ENG]0101-014 04/0112004
Rates Fringes

Power equipment operators:
GROUP I ...................$ 27.31 9.05
GROUP 2 ...............$ 26.50 9.05
GROUP 3
(a) ....................... $ 21.35 9.05
(b) .....................$ 22.15 9.05
(c) ...................... $ 25.16 9.05
(d) .................. .$ 22.55 9.05

GROUP 4 ....................$ 29.16 9.05
GROUP 5 ..................$ 28.66 9.05
GROUP 6 ....................$ 29.91 9.05

POWER EQUIPMENT OPERATOR CLASSIFICATIONS
GROUP 1: Cranes 150 it or less of Boom; Overhesd Cranes;,
Hydra~io Cranes; Cherry Pi~k~, Pile Drivers; Derrick and
Derrick Cars (Power Operated); Clam~elle; Coner~te Mixer
Paver;, Grade-all-similar type; Hoist Operato~ (Drum and
Cable type)
GROUP 2: Asphalt Paver and Spreader; Asphalt Plant Mixer
Operators; Asphalt Plant Operator;, Ba~k Hoe (aI! types);
Barber- Gr~es loader (similar type); Blade-power (a]!
types); Boats- Power, Bobcat or Skld-Loader, Boring
Machine; Branm~-Power operated (a|l types); Chip Spreader
(Front man); Conerete Pomp (with tower, $0.50 per hour
additinnnl); Can~rete Saws, Self- Propelled; Cm’b Finishing
Machine, Ditohing Ma~hlne; Dozers; Finishing Machine;,
G~aser; Hoist Operator (Personnel or Mateaial Hoist);
Hydra Hammer (all types); Loaders (ail Wpes);Locomotives
(all types); M~hanle and Welder, Mucking MaChine;
l~umps-Materlal (all types); Rollers (all types);
Self-propelled Rotary Dr~ll; Shovel, Power;, Side Boom;
Testhole Machine;
GROUP 3: (s) Oilers (b) Oiler driver;, (0) forldi~s (d)
Elevator Operator (Amommio ur Push Button) A-frame
~cks; mixers (with side loaders); pumps (with well
points), dewatering systems, test or pressure pumps;
tra~tors (exuept When hauling material) less than 50 h.p.

GROUP 4: Master Me~:hanle
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GROUP 5: Crane (Tower or Cilmbing); Other ~rdues with over

~O~ 6: C~ ov~ 22Y ~uluding jib.
HO~Y P~:
Oamshe~ls, 100 ~ of boom or o~ (~clud~g jib) ($0.25)"
~g~, 100 ~ dbo~ ~ ~r    ($D.~
Hq~t~, ~uh ~diti~al ~m ov~ 1 d~ ($0.25)
Pile ~vers, 10O ~ of boom ~ ov~ (ex~lu~g jib) ($0~5)

1RO1~]0010.0 10 0~/01/2003
Rates Fringes

l~onworker ..................~ 24.10 13.73

L~264.0~
~tes    ~ges

~borar.....................$12.05 2.60

P.~]3~0003.003 04101."2U00
Rates     F~inges

Painters:
Bazooka ....................$ 22.60 6.01
Brash, Roll~, Tapem...-.$ 22.10      6.01
Lead AbammenL .............$ 23.10 6.01
Spray. .....................$ 23.10 6.01

PAIN0558.008 10/01/2002
All of Cass, Clay, Jackson and P]atte Counties and ONLY East of
Highway 13 in Faty CounW

Rates    Fringes
Glazier..................... .$ 22.85 13.10

PAIN0~58.010 05/01/2003
West of High,ray 13 in Ray Comity

Ratea     Fringes
Glazier........................$ 23.35 8.22

pA.INOB20-00I 06/01/1999
Rates Fringes

Painters:
Sign. ......................$17.70 4.30+a

VACATION:
a. Emp|oyed for I year but less than 2 years shall receive 1
week vacation with pay, 2 years or more shall receive 2
weeks vacation w~th pay, 10 yem~ or more shah receive 3
weeks vacation with pay.

PAIN1 ] 79-003 01/01/2003
Rates Fringes

Floor Laye~ ...............$ 2330 7.75

PLAS0518-009 05/01/2001
Rates Fringes

Cement Mason ...................$ 23.13 7.15

PLAS0518.010 04/01/2002
Rates Fringes

Plaslvrer ......................$ 25.05 5.85

I
I II
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PLUM0008-007 06/01/2002
Rates Fnnges

Humber

Platte Coma[ies ............$ 2~.44 I l .~ l
Ray County .................. $ 26.0,0 11.61

PLUM0533-001 06/01120"04
Ra~s ~ Fr~ges

Pip~fitter ................... $ 31.73     13.73

ROOF0020-005 05/0i/2003 ,, ’
Rates ¯ Frk~ges

Roofer.......................$ 26.45 7.99

8FMO0314-001 07101/2004
Rates Fringes

Sprinlder Fitter ..............$ 31.30. o , 11.40

SBEE0002-011 07/0111995
-. Rams Fringes

SheetMet~! Worker...: .......... $ 8.50
a. PA]~ HOLIDAY: Labor Day.

TEAM0541-009 01/0111991
Rate* Fringes

GROUP 1 ...................$15.28 4.25+a
GROUP 2 ...............~.....$15.34 4.25+a
GROUP 3 ...................~ 15.54 4.25+a
GROUP 4 ....................$15.41 4.25+a
GROUP 5 .....................$15.43 4.25+a
GROUP 6 ..................$15.64 4.25+a

TRUCK DR1VERS LASS n~I CATIO~I~
GROUP h Warehousemen and stock’tin.
.GROUP 2: Flat be~; pick-up; dram ~ ~d~ 10 yds.
GRO~ 3: S~ddle ~ wheel ~t~ (~en mad
to~; hydm~ ~ hy~a~Hy ~emt~d a~al
1~; h~ hau~ng, A-~e ~d ~ch f~k ~ hea~
~cavafing (d~, eucli~ e~.~ double bo~om ~
(20 ~m ~p~ty ~d ov~)
GRO~ 4: D~ ~, ~0 ~ds and ~, steel
se~-~¢k
GRO~ 5: Di~tor ~ek dfivem ~d opmm~,

FOO~O~ a: ~ employee who ~ w~ 1300 ~. or more for
~ ~loy~ d~g the l~t ~ ye~ shall ~ive 1
~fi~ ~ pay for ~t ye~.

WELDERS - Reoeive ram prescribed for craft performing
operation to which welding is incidenta!.

Unlisted classifications n~ded for work not included within
the scope of th~ classifications list~ may b~ added after
award only as provided in the labor standards contract clauses
(29CF~ 5.5 (a) (I) (~)).
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!
In the li~ting above, ,he "S].~ designation means that rotes
listed under Ihe identifier do not refle~.t collectively
bar~a’med w~e md fi~g~ benefit me~ Other desi~adom
indicate unions whose rotes hav~ been determined to be
prevailing.

END OF GENERAL DECISION
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PHASE IV/IB DESIGN/BU~D AGREEMENT

This Phase IV/IB Design/Build Agrec~ment (this "Agreement") dated as of October 1,
2006 (the "Effective Date") is by and between Camp Pendleton & Quantico Housing, LLC, a
Delaware limited liability company (the "Company"), an

ny (the "Design/Builder").

RECITALS

WHEREAS, the Company has selected the Design/Builder to perform, either directly Or
pursuant to Subcontracts (hereinafter defined), the design, engineering and construction services
set forth in this Agreement and the Contract Documents (hereinafter defined); and

¯ WHEREAS, the Design/Builder is ready, willing and able to perform the services
required in accordance with the terms and conditions of this Agreement.

NOW, THEREFORE, in consideration of the Recitals, and other good and valuable
consideration, the receipt and sufficiency of which are hereby acknowledged, the parties,
intending to be legally bound, do hereby agree as follows:

ARTICLE 1
~ DEFINITIONS

1.1 "Additional Services Fee" shall have the meaning set forth in Section 6.5.2.1 hereof. ’

1.2 "Affiliate" means with respect to any entity, a second entity which is controlled by, controls
or is under common control with such first entity.

1.3 "Agreement" means this Phase IV/IB Design/Build Agreement and all amendments and/or
modifications hereto executed by the Parties.

1.4 "Alternate" shall have the meaning set forth in Section 9.3-2 hereof.

1.5 "Applicable Laws" means all laws (including, without limitation, the Davis Bacon Act),
codes, ordinances, rules, regulations and orders of governmental authorities having jurisdiction
over the applicable Sites and/or the Work.

1.6 "Application for Payment" means the document prepared by the Design/Builder and
submitted to the Company showing the Design/Builder’s entitlement to progress payments, the
requirements of which are more fully described in Section 5.3 hereof.

1,7 "Architect" mean
(as the case may be).

1.8 "Authorized Representatives" means those individuals appointed by the Company and the
Design/Builder from time to time in accordance with the provisions of Section 3.1.1 and Exlfibit
K hereof..
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1.9 "Certificate of Substantial Completion" means a certificate prepared by the Design/Builder
andforwarded to the Company stating that the Design/Builder believes that the Work or
applicable portion thereof is Substantially Complete.

1.10 "Certificate of Final Completion" means a certificate prepared by the Design/Builder
and forwarded to the Company stating that the Design/Builder believes that the Work or
applicable portion thereof is Finally Complete and that the Design/Builder is entitled to final
payment in accordance with the provisions of Section 5.13 hereof.

1.11 "Change Directive" means a written order signed by the Company directing a change in
the Work, A Change Directive shall state a proposed basis for adjustment, if any, in the

or Schedule. The Company may order changes in the
Work within the general scope of this Agreement, and a Change Directive shall be used in the
absence of total agreement on the terms of a Change Order.

1.12 "Change Order" means a written order signed by the Design/Builder and the Company
authorizing a change in the Work, which also may adjust d/or the Schedule, and
which shall constitute a Modificatio or Schedule may be changed only by
Change Order.

1.13 "Change ProposaF’ means a proposal for a Change Order submitted by the
Design/Builder to the Company, either at the request of the Company, or at the Design/Builder’s
own initiative.

1.14 "Civil Engineer" mean nc.

1.15 "Claims" shall have the meaning set forth in Section 2.3.1.2 hereof.

1.16 "Company" means Camp Pendleton & Quantieo Housing, LLC, a Delaware limited
liability company.

1.17 "Company Event of Default" shall have the meaning set forth in Section 12.3 hereof.

1.18 "Company Indemnified Parties" means the Company, its members, agents, partners
and employees.

as
n by

1.20 "Construction Agreement" means that certain Phase IV/IB Construction Agreement
between the Contractor and the Design/Builder of even date herewith, as amended and modified
from time to time.

1.21 "Construction Consultant" means that certain Phase IV/IB Construction Consultant.

1.22 "Construction Documents" means the plans and specifications prepared by the
Architect or a memberof the Design Group for the Project, approved by the Company, and
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incorporated into this Agreement by reference after such approval, to be used to construct the
Project. The Construction Documents shall set forth in detail all items necessary to complete the
construction of the Project in accordance with the Contract Documents (subject to their
completion following commencement of the Construction Phase). All material amendments and
modifications to the Plans and Specifications must be approved by the Company and the
Design/Builder prior to incorporation into this Agreement.

1.23 "Construction Notice to Proceed" means the notice given by the Company to the
Design!Builder stating that a Site is available to the Design/Builder and directing the
Design/Builder to commence construction of the.Project.

1.24 "Construction Phase" means the period set forth in the Schedule beginning with the
issuance of the Construction Notice to Proceed and ending on the.date of Substantial Completion
of the Project.

1.25 "Construction Work" means that portion of the Work consisting of the provision of
labor, materials, equipment and services provided in connection with the construction of the
Project as set forth in the Contraet Documents, and sube0ntraeted by the Design/Builder to the
Contractor.

1.26 "Contract Documents" means this Agreement and those documents set forth on Exhibit
C all of which form the entire integrated agreement between the Company and the
Design/Builder.

1.27 "Contract Time" means the period of time as set forth in this Agreement, including
authorized adjustments, allotted in the Schedule for the Substantial Completion of the Work.

1.28 "Contractor" means th ership.

1.29 "Contingency" shall have the meaning set forth in Section 5.17.

1.30 . "Cost of the Work" consists of those items of Work which are to be paid for by the
Company to the Design/Builder in accordance with the Contract Documents, and inclUdes those
categories of costs set forth as allowable on Exhi

nts.

1.31 "CPM" means a critical path method schedule in the form of precedents, networks and
time sequences.

1.32 "Credit Provider" shall have the meaning as set forth in the Second Amended and
Restated Operating Agreement.

1.33 "D/B Submission" shall have the meaning set forth in Exhibit F attached hereto.
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1.34 "Day" or ’‘Days’! means calendar days. If a Day requiring notice or action falls on a
weekend or national or local holiday, the next non-weekend or non-holiday shall be applicable.
’~Business Day" or "Business Days" means Days other than weekend, national or local holidays
in which federal or state government agencies in the State of California are open for business.

1.35 .’‘Design/Builder" mean
ny.

1.36 " ’‘Design/Builder Event of Default" shall have the meaning set fo~h in Section 12.1
hereof.

1.37 ’‘Design/Builder Indemnified Parties" means the Design/Builder, the Contractor and
the Architect, and each of their respective partners, shareholders, members, managers, directors,
officers, employees, subcontractors and agents.

1.38 "Design/Builder Initiated Change Orders" shall have the meaning set forth in Section
5.1.4 hereof.

1.39 "Design Group" means all architects and engineers having a contract with the
Design/Builder or Architect to furnish architectural or engineering services for the Project.
Members of the Design Group are listed on Exhibit M attached hereto. The Architect is a
member of the Design Group where the context requires.

1.40 "Design Materials" means any and all documents, shop drawings, electronic
information, data, plans, drawings, sketches, illustrations, specifications, descriptions, models
and other information developed, prepared, famished, delivered or required to be delivered by
the Design/Builder (a) to the Company under the Contract Documents or (b) developed or
prepared by the Design/Builder specifically to discharge its duties under the Contract
Documents.

1.41 . "Design Phase" means the period set forth in the Schedule commencing with the
Design/Builder’s receipt of a Notice to Begin Design and ending upon the date the Company
approves, the Construction Documents.

1A2 "Design Work" means that portion of the Work consisting of the design required to be
provided in connection with the design of the Project as set forth in the Contract Documents, and
subcontracted by the Design/Builder to the Architect, which shall be performed consistent with
the standards of professional care exercised by national design firms.

1.43 "Effective Date" shall have the meaning set forth in the first paragraph of this
Agreement.

1.44 "Environmental Doenments" means the environmental documents listed on Exhibit C.

1.45 ’~Exeusable Delay" shall have the meaning set forth in Section 4.6.1 hereof.

1.46 ’~Fee" means the fee payable to the Design/Build
n Five
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of.

1.47 ’Tinal Completion’; or "Finally Complete" means the point at wldeh the Work or a
portion thereof has been completed in accordance with the terms and conditions of the Contract
Documents, including Ptmeh list items.

1.48 ’Tirst Mortgage Loan Documents" shall have the meaning as set forth in theSecond
Amended and Restated Operating Agreement.

1.49 "Force Majeure" means labor dispute, fire, unusual delay in transportation or delivery,
unavoidable casualty, flood (assuming Design!Builder has taken reasonable precautions),
earthquake, epidemic, civil disturbance, war, terrorism, freight embargo, riot, sabotage Coy
persons other than the Design/Builder, Subcontractors and Team Subcontractors), materially
adverse weather conditions, labor or material shortage or any other similar act or condition, in "
each case only to the extent the event in question is beyond the control of and not caused by the
fault or negligence of the Design/Builder.

1.51 "Governmental Approvals" means those govemmental(including agency) actions
required to be obtained by the Company and necessary for the completion of the Project,
including, but not limited to, modification of existing zoning, vacation of certain streets and/or
alleys, and modifleatious to or variances ficom applicable building codes, all as more my
described on Exhibit F hereto.

1.52 "Hazardous Materials" means any substance:

1. the presence of which requires investigation or remediation under any federal,
state or local law, statute, regulation, ordinance, order, action, policy or common
law;

o which is or becomes defined as a "hazardous waste", ’’hazardous substance",
’’hazardous material", "toxic substance", ’’hazardous pollutant", "toxic pollutant",
or contaminant under any federal, state or local law, statute, regulation, rule or
ordinance or amendments thereto, and all applicable judicial, administrative or
regulatory decrees, judgments or orders relating to the protection of human health
or the environment, including, without limitation, the Comprehensive
Environmental Response, Compensation and Liability Act, 42 U.S.C. §8 9601 et
se.~q. ("CERCLA"), as amended, the Resource, Conservation and Recovery Act,
as amended, 42 U.S.C. §8 6901 et_L.~.q. (’~RCRA"), the Toxic Substances Control
Act, 15 U.S.C. §8 2601-2671, the Clean Air Act, 42 U.S.C. 88 7401 et seq~. and
the Federal Water Pollution Control Act, 33 U.S.C. §8 1251 to 1387, as the
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foregoing may be amended from time to time (collectively, the "Environmental
Laws");

which is petroleum, including crude off or any-fraction thereof not otherwise
designated as a "hazardous substance" under CERCLA, including without
limitation gasoline, diesel fuel or other p~trolenm hydrocarbons;

which is toxic, ~plosive, Corrosive, flannnable, infectious, radioactive,
carcinogenic, mutag~tic, or otherwise hazardous and is or becomes regulated by
any governmental authority or instrumentality or the United States or jurisdiction
in which the Project is located;.

the presence of which on the site causes or threatens to cause a nuisance or
trespass upon the site or adjacent properties or poses or threatens to pose a hazard
to the health or safety of persons on or about the site; or

Underground Storage Tanks as defined in Section 9001 of RCRA, 42 U.S.C. §
6991.

1.53 reof.

1.54 "Inexcusable Delay" shall have the meaning set forth in Section 4.6.1...

1.55 "LandscapingWork" shall mean the landscaping provided for new replacement units
and existing units as more fully described in Exhibit A.

1.56 "Liquidated Damages" shall have the meaning set forth in Section 4.6.4.

1.57 ’Wlanaging Member" mea
, which is the managing member of the Company.

1.58 "Mobilization Plan" shall have the meaning set forth in Section 2.11 hereof.

1.59 "Modification" means an amendment to this Agreement executed by the Parties after the
Effective Date.

1.60 "Notice to Begin Design" means the notice given by the Company to the Design/Builder
statingthat the Design/Builder is authorized to begin the design of the Project.

1.61 "Option" shall have the meaning set forth in Section 2.1.

1.62 "OStLA" shall have the meaning set forth in Section 10.2.2 hereof.

1.63 "Overhead" means 

f.

6
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1.64 "Party" or "Parties" means the Company and/or the Design/Builder, their respeotive
permitted successors and/or assigns, and any other future signatories to this Agreoment.

1.65 "Payment and Performance Bonds" means the payment bond and performance bonds
issued by a Surety, in the forms set forth as Exhibit N-1 hereto (with respect to Contractor-
furrfished payment and performance bonds) or Exhibit N-2 (with respect to Subcontractor-
furnished payment and p~rformance bonds), covering the faithful performance and completion of
.the Construction Work, including payment for all materials and labor furnished or supplied in
connection with the Construction Work, by the Contractor, as required under the Construction

1.66 "Phase IV/IB Construction Consultant" shall have the meaning as set forth in the
SecondAmended and Restated Operating Agreement.

1.67 ’Thase IV Offer" shall have the meaning as set forth in the Second Amended and
Restated Operating Agreement.

1.68 "Phase IV RFP" shall have the meaning as set forth in the Second Amended and
Restated Operating Agreement.

1.69 "Phase IB Site" means the property identified on Exhibit I-1 attached hereto.

1.70 ’Thase IV Site" means the property identified on Exhibit I-2 attached hereto.

1.71 "Phases" means the construction phasesof the Projeet described in Exhibit G, as the
same may be modified by agreement of the Company and Design/Builder. Phases subsequent to
the initial scope of work under the Construction Agreement are initially included as alternates
under the Construction Agreement and will be incorporated into the Construction Agreement by
Change Order prior to the eommeoeement of each such Phase.

1.72 ’Troduct Data" shall have the meaning set forth in Section 2.15.2.2 hereof.

1.73 "Project" means the facilities located on the Sites, together with all on-site infrastructure,
site improvements and appurtenances to be designed, constructed and installed in connection
therewith, as more fully set forth and described in the Contract Documents and as are required
thereby or reasonably inferred therefrom.

1.74 "Punch list" means those minor items of Work to be eompleted after Substantial
Completion and prior to Final Completion, which do not prevent the Project from being used for
the purpose for which it is intended and which will not prevent occupancy.

1.75 "Rehabilitation Work" shall mean the rehabilitation of existing residential units as more
fully described in Exhibit A.

1.76 "Resident Officer in Charge of Construction" or "ROICC" shall have the meaning
set forth in Section 2.16.1 hereof.

G-5-13



1.77 "Retainage" means the amount withheld from progress payments from the Company to
the Design/Builder from time to time, as more fully described in Section 5.5 hereof.

1.78 "Samples" shall have the meaning set forth in Section 2.15.2.3 hereof.

1.79 "Santa Margarita Site" means the property identified on Exhibit I-4 attached hereto.

.3.

1.81 "Schedule" means the schedule attached hereto as Exhibit H, pursuant to which the
Design/Builder has agreed to achieve Substantial Completion and Final Completion of the Work.
The Schedule shall be adjusted pursuant to the provisions of the Contract Documents.

1.82 "Scheduled Date. of Substantial Completion" means those dates contained in the
Schedule, pursuant to which the Design/Builder has agreed to achieve Substantial Completion of
various portions of the Work in accordance with the Schedule, as adjusted for approved
extensions of time.

1.83 "Scope of Work Submittal Documents" means the drawings, specifications and other
documents prepared for the Design/Builder by the Architect (as more particularly set forth on
Exhibit C hereto) for the Company’s review and approval prior to the preparation of the
Construction Documents. The Scope of Work Submittal Documents shall illustrate the scale and
relationship of Project components, outline the nature and structural exterior mad three
dimensional scale of the Project and shall fix and describe in detail the configuration and
character of the Project concerning all items of the Project necessary for the complete and final
preparation of the Construction Documents in accordance with the requirements of the Contract
Documents, including architectural, mechanical and electrical systems, materials and such other
elements as may be appropriate.

1.84 "Second Amended. and Restated Operating Agreement" means that certain Second
Amended and Restated Limited Liability Company Operating Agreement of Camp Pendleton &
Quantico Housing, LLC dated as of October 1, 2006.

1.85 "Self-Performed Work" shall have the meaning set forth in Section 8.3 hereof.

1.86 "Separate Contractors" means those individuals or entities (other than the
Design/Builder) who have entered into arrangements with the Company for the provision of
labor, materials or other services in connection with the Project.

1.87 "Shop Drawings" shall have the meaning set forth in Section 2.15.2.1 hereof.

1.88 "Sites" means the Phase IV Site, the Phase 113 Site, the Wire Mountain ]]/Site and the
Santa Margarita Site (each of which may be referred to herein individually as a "Site"), as more
fully described on Exhibit I-l, .Exhibit I-2, Exhibit I-3 and Exhibit I-4 hereto, and any other real
property on which the Work will be performed
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1.89 "Subcontract" means an agreement between the Contractor, the Architect, or the
Design/Builder (other than agreements between the Design/Builder and the Team
Subcontractors) and another person or entity engaged to perform a portion of the Work.

1.90 "Subcontractor" means an individual or entity who has entered into an agreement with
either the Architect, the Contractor or the Design/Builder (other than Team Subcontractors) for
the provisibn of labor, materials or other services required to be performed by the Des!gn/Builder
under the Contract Documents.

1.91 "Substantial Completion" or "Substantially Complete" means, with respect to various
portions of the Work, the stage in the progress of such Work when such Work is complete, with
the exception of Punch hst items, in accordance with the Contract Documents, so that it may be
used by the Company for its intended purpose.

1.92 "Surety" means one or more issuers of the Payment and Performance Bonds, each of
which shall be (a) on the Treasury List for the amount of its responsibility;, and (b) licensed to do
business in the applicable state where the Project is located.

1.93 "Team Subcontract" means an agreement between the Contraotor or the Architect and
the Design/Builder in which the Design/Builder delegates a porfionofits responsibilities under
this Agreement.

1.94 "Team Subcontractors" means the Contractor and the Architect.

1.95 ’Trustee" shall have the meaning set forth in the Second Amended and Restated
Operating Agreement.

1.96 ’~Jnited States Member" means The United States of America, Department of the Navy,
in its capacity as a member of the Company.

1.97 "Wire Mountain 1/I Site" means the property identified on Exhibit I-3 attached hereto.

1.98 "Work" or "Scope of Work" means all labor, materials and services requ~ed to be
performed or provided by the Design/Builder pursuant to the provisions of the Contract
Documents, as more fully described in Exhibit A hereto. The terms Work or Scope of Work
include Design Work, Construction Work, Rehabilitation Work and Landscaping Work.

ARTICLE 2
SCOPE OF WORK

2.1 Performance of Work~

The Design!Builder covenants and agrees that it shall be responsible for performing and
completing, and for causing all Team Subcontractors and Subcontractors to perform and
complete, the Work in accordance with the Scope of Work set forth in Exhibit A and the
Schedule set forth in Exhibit H as adjusted for extensions of time as permitted in this Agreement,
the Contract Documents and Applicable Laws

ion"). The Design/Builder.
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covenants that the Design Work and the Design Materials provided thereunder shall be
appropriate for the purposes stated in Exhibit A. Although it is the responsibility ofthe
Design/Builder to conform the Work to Applicable Laws at all times, to the extent there is a
change in one or more Applicable Laws after the date of execution of this Agreement, and such
change has the effect of increasing the cost or time of performance of the Work, such change
shall be the subject of a Change Order under the provisions of Article 6 hereof. Additionally, the
Design/Builder shall be responsible for achieving Substantial Completion of the Project or
portions thereof by the date(s) of Substantial Completion set forth in the Schedule attached as
Exhibit H, as the same may be extended from time to time. pursuant to the provisions of this
Agreement, and shall achieve Final Completion within a reasonable time thereafter.

2.2 Professional Standard.

2.2.1 Standards of Performance. The Work shall be performed in accordance with
the professional standards applicable to projects, buildings or work of complexity, quality and
scope comparable to the Work and the Project, and shall be performed by the Design/Builder,
Team Subcontractors and other Subcontractors. The Design/Builder may make such additions or
substitutions to personnel and responsibilities as it deems necessary or appropriate in order to
carry out its responsibilities hereunder, provided such personnel shall be suitably qualified.
Nothing in this Agreement shah be construed to create any contractual liability Between the
Company and either Team Subcontractors or Subcontractors, except as otherwise specifically
provided herein.

2.3 Use of Design Materials.

2.3.1 Use of Design Materials.

2..3.1.1 The Company shall have unlimited rights to copy and use solely in
connection with the Project all Design Materials, including the right to use same on the Project at
no additional cost to the Company, regardless of degree of completion of the Design. Materials,
provided flaat said services performed have been fully paid for as required by the terms of this
Agreement. The Design/Builder agrees to and does hereby grant to the Company and any
assignee or successor of the Company as owner of the Project a royalty-free license to any such
Design Materials as to which the Design/Builder may assert any rights under the patent or
copyright laws. The Design/Builder, as part of its agreements with any Team Subcontractor,
Subcontractor or consultant, will secure such license and use rights from each such entity, and
shall defend, indemnify and hold the Company Indemnified Parties harmless from any claims by.
such entities for copyright or patent infringement.

2.3.1.2 The Company shall indemnify and hold harmless the Design/Builder
Indemnified Parties from and against all claims, liabilities, demands, actions, costs and expenses
(including attorneys’ and experts’ fees and costs) (collectively, "Claims") (a) arising from any use
by the Company, .its sucoessors or assigns of such Design Materials if this Agreement is
terminated by the Company prior to Substantial Completion of the Work, or Co) arising as a result
of amendments or modifications of any such Design Materials made without the prior written
consent of Design/Builder.

l0
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2.4 Local Conditions; Environmental Site Conditions.

2.4.1 Local Conditions. Subject to the provisions of ExbSbit A, the Design/Builder
represents that it has taken steps reasonably necessary to ascertain the nature and location of the
Work, and that it has investigated and satisfied itself as to the general and local conditions which
are applica.blc to the Work such as (a) conditions bearing on transportation, disposal, handling
and storage of materials; (b) the availability of labor, water, power and roads; (c) normal weather
.conditions; (d) observable physical conditions at the Sites; (e) the surface conditions of the
ground; and (f) the character of equipment and facilities needed prior to and during the
performance of the Work. To the extent the Design/Builder encounters subsurface or concealed
conditions or existing utilities which, differ materially from that actually known by the
Design/Builder as of the date of this Agreement or the Contract Documents listed on Exhibit C,
then notice by the Design/Builder shall be given to the Company promptly before conditions are
disturbed and in no event later th ess Days after the first observance of the
conditions if a Change Order is contemplated by the Design/Builder due to such condition. Such
materially different conditions, shall entitle the Design/Builder to an equitable adjustment in the

r Schedule pursuant to the Change Order provisions of this Agreement.

2.4.2 Hazardous Material~. To the extent the Design/Builder encounters Hazardous
Materials at the Sites (and not brought there by the Design/Builder, Team Subcontractors or
Sube0ntractors or not expressly identified and included in the Scope of Work, including, but not
limited to Lead Based Paint, and Asbestos Containing Materials), the Design/Builder shall notify
.the Company in accordance with the provisions of Section 2.4.1 above; provided, however, that
the Design/Builder shall have no obligation, whether by Change Order or otherwise, to
participate in any way in the removal, disposal or treatment of such Hazardous Materials unless
the Design/Builder, at its sole discretion, elects to do so. The Design/Builder includes the
removal of all known existing above and below grade structures in the Scope of Work including
the removal of any,known Hazardous Materials, which were identifiedin the Environmental
Documents or known as of the date of this Agreement by the Design/Builder or Affiliates in the
above grade structures.

The Design/Builder also includes in the Scope of Work the removal of any below grade utilities
which will interfere with new conslruetion and which were identified in the Phase IV II~P, the
Contract Documents listed on Exhibit C, the Phase I IFP (as it relates to the Phase IB Work), or
known as of the Effective Date by the Design/Builder or Affiliates, and the Design/Builder has
the option to abandon the existing utilities in place if they do not interfere with new construction,
unless otherwise set forth in Exhibit A. If the utilities are made of Hazardous Materials or are
insulated with Hazardous Materials, and the Hazardous Materials were identified in the
Environmental Documents or known as of the Effective Date by the Design/Builder or Affiliates,
the Design/Builder includes the removal in the Scope of Work unless the Design/Builder elects
to abandon the utilities in place (unless removal is required under Exhibit A). Any other

Hazardous Materials besides the ones specifically identified in this Section 2.4.2 are not included
in the Scope of Work.

2.5 Scope of Work Submittal Documents and Construction Documents.

11
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2.5.1 General.. The Company has given the Design/Builder the Notice to Begin
¯ Design, and the Design/Builder has instructed the Architect and its Subcontractors to commence
prepaxafion of the Scope of Work Submittal Documents for review and approval by the
Company. After such approval, the Design/Builder shall cause the Architect and its
Subcontractors to prepare the Construction Documents. The Scope of Work Submittal
Doemuents and Construction Documents shall be consistent with, and develop in detail, the
intent of the Contract Documents, and shall include documents enstomarily required for
regulatory approval by governmental agencies. The Construeti0n Documents shall also provide
information customarily necessary for the use of such documents by those in the building trades
and include all documents required for the complete and final construction of the Project, other
than such details customarily developed in shop drawings or otherwise during construction. The
Design/Builder’s submittal and the Company’s review of the Scope of Work Submittal
Documents and the Construction Documents shall be conducted in accordance with the durations
and procedures set forth in Exhibits H and J hereto, and in accordance with the dates therefor set
forth in the Schedule set forth in Exhibit H. Such review shall not relieve the Design/Builder
from its responsibilities under this Agreement, or be deemed to be an approval or waiver by the
Company of any deviation from, or of the Design/Builder’s failure to comply with, any provision
or requirement of the Contract Documents, unless such deviation or failure has been identified as
such in writing in the document submitted for approval by the Design/Builder and approved by
the Company.

2.5.2 Reliance on Approvals. The Design/Builder shall be entitled to rely on the
approvals of the Company with respect to the Design Materials. Ifthe Company revokes,
modifies or otherwise changes in a material way its approval, or modifies the original Scope of
Work requiting modification to one or more systems which have been designed and approved,
the Design/Builder shall be entitled to a Change Order in accordance with the provisions of
Article 6 hereof. No Change Order shall be issued to the extent such modification is due to the
fault or negligence of the Design/Builder.

2.5.3 Review of Contract Documents and Field Conditions. The Design/Builder
shall be respons~le for all errors, inconsistencies or omissions in the Construction Documents.
The Design/Builder shall take field measurements and verify field con&’tions and shall carefially
comparesuch field conditions and measurements and other information known to the
Design/Builder with the Contract Documents before commencing activities. The Design/Builder
shall perform the Work in accordance with the Contract Documents (including, without
limitation, the Environmental Documents) and submittals approved in accordance with the
durations and procedures set forth in Exhibits H and J hereto.

2.6 Legal Requirements.

2.6.1 Compliance; Notices; Permits.

2.6.1.1 The Design/Builder shall comply with and shall cause the Contractor and
al! Subcontractors to comply with Applicable Laws, and shall give applicable notices pertaining
thereto. The Design/Builder shall prepare and file all documents required to obtain the necessary
approvals of governmental authorities having jurisdiction over the Work and/or the Project and
shall secure those permits and governmental fees, licenses and inspections required by the
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Contract Documents to be secured by the Design/Builder (to the extent the Contract Documents
do not require the Company to obtain such approvals). In the event of any conflicts between
Applicable Laws and this Agreement or the Contract Documents, the Design!Builder is required
to comply with Applicable Laws, but the Design/Builder shall be entitled to a Change Order
adjusting th or Contract Time to the extent such compliance requires a change in the
.scope of the Work as presently set forth in, or reasonably inferable from, the Contract Documents.
All such conflicts shall be immediately brought to the attention of the Construction Consultant and
the Company for review

ork. To
the extent the Company informs the Design/Builder that fees in connection with any trade permits
requiring payment by the Design/Builder under the Contract Documents will be waived by the
applicable entitie MP. If and to the extent such entities
impose charges in the future for such permits, such charges shall be paid by the Company, or shall
be the subject of a Change Order to this Agreement in accordance with the Change Order
provisions of this Agreement. The Design/Builder shall comply with the requirements of Exhibit
P.

2.7 Services and Facilities.

2.7.1 General. The Design!Builder shall provide everything required for the orderly
.progress and proper execution and completion of the Work and the Project in accordance with
the requirements of the Contract .Documents, whether temporary or permanent and whether or
not incorporated or to be incorporated into the Work, including, but not limited to, design
services, labor, materials, equipment, furnishings, tools, construction equipment and machinery,
utilities, transportation and other facilities and services.

2.7.2 Supervision. The Design/Builder shall supervise and direct the Work in
accordance with its best skill and attention. The Design/Builder shall be solely responsible for
.and have control over design and construction means, methods; techniques, sequences and
procedures. The Design/Builder shall be responsible to the Company for the acts and Omissions
o/~ and whenever this Agreement refers to the negligence, fault or omission of the.
Design!Builder, such term shall include the negligence, fault or omission of, the Design/Builder’s
employees, Team Subcontractors, Subcontractors and their agents and employees, and other
persons performing portions of the Work under a contract with the Design!Builder. The
Design!Builder shall not be relieved of obligations to perform the Work in accordance with the
Contract Documents by tests, inspections or approvals.

2.7.3 Coordination. In accordance with the requirements of Exhibit A hereto, the
Design/Builder shall coordinate design and construction requirements with governmental

agencies, utilities, and all other parties either involved in infrastructure improvements or
otherwise affected by the design and construction requirements.

2.7.4 Cooperation. The Design/Builder shall assist the Company’s staff and
reasonably cooperate with the Company’s legal, financial, design and construction consultants
and all other designated representatives during the design and construction of the Project.
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2.7.5 Management. The. Design/Builder shall .implement suitable management
systems and work p!ans for the Project relative to Project safety, quality assurance and managing
and controlling the Work. The Design/BniIder may make such additions or substitutions to
personnel and responsibilities as it deems necessary or appropriate in order to carry out its
respons~ilities hereunder, provided such personnel shall be suitably qualified. The
Design/Builder shall appoint one or more individuals who shall be authorizedto act on behalf of
the Design/Bnilder and with whom the Company may consult at all reasonable times, and whose
instructions, requests, and decisions will be binding upon the Design/Builder as to all matters
pertafiing to this Agreement and the performance of the Parties hereunder. The Design/Builder
shall advise the Company in writing of the names of the individuals referred to in the preceding
sentence.

2.7.6 Reports. The Design/Builder shall prepare and submit to the Company and the
United States Member, during both the Design Phase and the Construction Phase, monthly
progress reports on the Work accomplished during the prior monthly period, which reports shall
be prepared in a manner and in a format reasonably acceptable to the Company and submitted to
the Company wi.’t ess Days of the first day of each month. As part of each such
report,, the Design/Builder shall provide an .updated Seheduie, .including CPM illustrating the
progress which has been made, by reference to the CPM, and specifically whether the Work is on
schedule or behind sehedule and actions being taken to correct Schedule slippage. The monthly
report shall also set forth the Design/Builder’s projected progress for the forthcoming month.

2.8 Warranties.

2.8.1 Construction Warranty. The Design/Builder warrants to the Company that any
and all materials, equipment and furnishings incorporated in the Construction Work will be in
substantial conformance with the intent of the Phase IV Offer and the general intent of the Phase
IV IFP (and the Phase I Offer and Phase I IFP to the extent they relate to the Phase IB Work) and
of quality as good or better than required by the Contract Doeunaents and new unless otherwise
required or permitted by the Contract Documents, that the Work will be free from defects not
inherent in the quality required or permitted, and that the Work will conform with the
requirements of the Contract Documents. The Design!Builder may reuse some existing utilities,
subject to Exhibit A, if in the reasonable opinion of the Civil Engineer for the Project, the
utilities are in satisfactory condition. Work not conforming to these requirements, including
substitutions not properly approved and authorized by the Company, may be considered
defective and, at the Company’s election may be replaeed by the Design/Builder. The cost of
such replacement shall be a Cost of the Work. The foregoing warranty excludes damage or
defect caused by abuse, modifications not executed by the Design/Builder, improper or
insufficient maintenance, improper Operation, or normal wear and tear under normal usage. Such
warranty shall exclude warranties relating to design, warranty of fitness, and any other express or
implied warranties other than as set forth herein or in the Contract Documents; provided,
however, that the foregoing shall not impair the rights of the Company to maintain an action for
breach of contract against the Design/Builder.

2.8.2 Renovation Warranty. The Design/Builder warrants to the Company that any
and all materials, equipment and furnishings incorporated in the Rehabilitation Work will be in
substantial conformance with, and of quality as good or better than that required by, the intent of
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the Phase IV Offer and the general intent of the Phase IV IFP (and the Phase I Offer and Phase I
IFP to the extent they relate to the Phase IB Work) and of quality as good or better than required
by the Contract Documents and new unless otherwise required or permitted by the Contract
Documents, that the Work will be free from defects not inherent in the quality required or
permitted, and that the Work will conform with the requirements of the Contract Documents.
The Desi .gn/Builder may reuse some existing utilities, subject to Exl~ibit A, ifin the reasonable
opinion of the Civil Engineer for the Project, the utilities are in satisfactory condition. Work not
.conforming to these requirements, including substitutions not properly approved and authorized
by the Company, may be considered defective and, at the Company’s election may be replaced
by the Design/Builder. The cost of such replacement shall be a Cost of the Work. The foregoing
warranty excludes damage or defect caused by abuse, modifications not executed by the.
Design/Builder, improper or insufficient maintenance, improper operation, or normal wear and
tear under normal usage. Such warranty shall exclude warranties relating to design, warranty of
fitness, and any other express or implied warranties other than as set forth herein or in the
Contract Documents; provided, however, that the foregoing shall not impair the rights of the
Company to maintain an action for breach of contract against the Design/Builder.

2.8.3 Landscaping Warranty. The Design/Builder warrants to the Company that any
and all pl.ants, materials and equipment incorporated in the Landscaping Work will be in
substantial conformance with, and of quality as good or better than that required by, the intent of
the Phase IV Offer and the general intent of the Phase IV IFP (and the Phase I Offer and Phase I
IFP to the extent they relate to the Phase/!3 Work) and of quality as good or better than required
by the Contract Documents and new unless otherwise required or permitted by the Contract
Documents, that the Work will be free from defects not inherent in the quality required or
permitted, and that the Work will conform with the requirements of the Contract Documents.
Work not conforming to these requirements, including substitutions not properly approved and
authorized by the Company, may be considered defective and, at the Company’s election may be
replaced by the Design/Builder. The cost of such replacement shall be a Cost of the Work. The
foregoing warranty excludes damage or defect caused by abuse, modifications not executed by
the Design/Builder, improper or insufficient maintenance, improper operation, or normal wear
and tear under normal usage. Such warranty shall exclude warranties relating to design,
warranty of fitness, and any other express or implied warranties other than as set forth herein or
in the Contract Documents; provided, however, that the foregoing shall not impair the rights of.
the Company to maintain an action for breach of contract against the Design/Builder.

2.8.4 Application of Warranties. The Company and the Design/Builder acknowledge
that the Work shall be performed in phases, and that for purposes of commencement of
warranties, warranties with respect to each building or group of buildings shall commence on the
date of Substantial Completion of such building or group of buildings. If ne year after
the earlier of (A) the date of Substantial Completion of a building or designated portion thereof,
or 03) the date for commencement of warranties under the Contract Documents, any of the Work
relating to such building or such landscaping, as the case may be, is found to be not in
accordance with the requirements o£ the Contract Documents, the Design/Builder shall correct it
promptly after receipt of written notice from the Company to do so unless the Company has
previously given the Design/Builder a specific written acceptance of such condition after the
Company has been specifically informed in writing by the Design/Builder that the condition is
not in accordance with the Contract Documents. This perio ear shall be extended with
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respect to portions of the. Work first performed after Substantial Completion of such building to
after Substantial Completion of such extended Work. This obligation shall survive

acceptance of the W0~k under the Contract Documents and termination of this Agreement. The
Company shall give such notice promptly after discovery of the condition. Such costs shall be
payable as Cost of the Work if incurred prior to Final Completion of the Work. If such costs are
incurred after Final Completion of the Work ve been distributed to the Company,
the costs in connection with such warranty work shall be paid by the Company to 

 .

2.8.5 No Limitation. Nothing contained in this Section 2.8 shall be construed to
establish a period of limitation with respect to other obligations which the Design/Builder might
have under the Contract Documents. Establishment of the time periods set forth in this Section
2.8 relate only to the specific obligation of the Design/Builder to correct the Work, and has no
relationship to the time within w1~ch the obligation to comply with the Contract Documents may
be sought to be enforced, nor to the time within which proceedings may be commenced to
establish the Design!Builder’s liability with respect to the Design/Builder’s obligations other
than specifically to correct the Work.

2.8.6 Third Party Items. The Design/Builder shall, for the protection of the Company,
demand from all suppliers and Subcontractors from which the Design/Builder procures
machinery, equipment or materials or services, warranties and guarantees with respect to such
machinery, equipment, materials or services, which shall be made available t6 the Company to
the full extent of the terms thereof.

2.8.7 Intentionally Omitted.

2.8.8 Failure to Correct Work. If the Design/Builder fails to correct Construction
Work, Rehabilitation Work and/or Landscaping Work within a reasonable time after written
notice from the Company pursuant to Section 2.8.4, the Company may correct such Work in
accordance with the terms of this Agreement. In such case, if the Design/Builder does not
proceed with correction of such Construction Work, Rehabilitation Work and/or Landscaping
Work within a reasonable time, the Company may remove such Work and store the salvable
materials., or equipment at the Design/Builder’s expense. If the Design/Builder does not pay
costs of such removal and storage within Days aRer written notice, the
Company may, upo  Days’ written notice, sell such materials and
equipment at auction or at private sale and shall account for the proceeds thereof, after deducting
costs and damages that should have been borne by the Design/Builder, including compensation
for services and expenses made necessary thereby. If such proceeds of sale do not cover costs
which the Design/Builder should have borne, the Desigrt/Builder shall pay such excess to the
Company; if such proceeds are in excess of the costs which the Design/Builder should have
borne, such excess shall be paid by .the Company to the Design/Builder. Such costs shall be
payable as provided in Section 5.1 (except to the extent such correction results from the gross
negligence or willful or wanton misconduct of the Design/Builder and/or Contractor (in which
case such cost shall be borne solely by the Design/Builder or the Contractor, as appropriate)).

2.8.9 Acceptance of Nonconforming Work. If the Company prefers to accept
Construction Work, Rehabilitation Work and/or Landscaping Work which is not in accordance
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with the requirements of the Contract Documents, the Company may do so instead of requiring
its reperformane able. If the
parties eaanot agree, such matter shall be subject to dispute resolution as provided.herein. Such
adjustment shall be effected whether or not final payment has been made.

2.8.10 Removal of Work. The Design!Builder shall remove from the Sites portions of
the Construction Work which are not in accordance with the requirements of the Contract
Documents and are neither corrected by the Design/Builder nor accepted by the Company. The
costs incurred in ~emoving such Work shall be Cost of the Work if incurred prior to Final
Completion of the Work. If such costs are incurred after Final Completion of the 

 have been distributed to the Company, the costs in connection with such warranty work
shall be paid by the Compan

2.8.11 Damaged or Destroyed Work. The Design/Builder shall bear the cost of
correcting destroyed or damaged construction, whether completed or partially completed, of the
Company or Separate Contractors caused by the Design/Buildeffs correction or removal of
Construction Work which is not in accordance with the requirements of the Contract Documents.
If such costs arise during the performance of the Work, such costs shall be without change to the
Schedule  and shall be charged against the Cost of the Work, except to the extent such
correction results from the gross negligence or willful or wanton misconduct of the
Design/Builder and/or Contractor (in which case such costs shall be borne solely by the
Design/Builder or the Contractor, as appropriate). If such costs arise after Final Completior~
such costs shall be payable as provided in Section 5.1.3.

ment.

2.10 Access by Company or United States Member.

The Design/Builder shall afford the Company, the Construction Consultant, the United
States Member and their respective authorized designees access to the Sites at all times, subject
to reasonable prior notice for access outside of normal business hours.

2.11 Use of Sites.

The Design/Builder shall prepare a mobilization plan, prior to the start of each Phase, for
the Company’s review and approval based upon information provided to the Design/Builder by
the Company (each, a "Mob~l~.ation Plan"). The Mobilization Plans shall outline all
mobilization requirements of the Project including schedule for equipment mobilization and

17

G-5-23



demobilization, laydown area requirement and proposed locations, and any other applicable
items. The foregoing Mobilization Plan shall be revised from time to time as necessary to
incorporate additional information on site availability provided by the Company. The
Design/Builder ~hall confine operations at the Sites to areas permitted by law, ordinances,
permits and the Contract Documents and shall not unreasonably encumber the Sites with
materials or equipment. The Design/Builder shall at all times confine its access and use of the
Sites to the areas designated by the Company from time to time as being delivered and available
to the Design/Builder. Notwithstanding any other provision Of this subsection, the Company
acknowledges that the Schedule was developed based on certain representations of the Company
regarding availability of the Sites, or relevant portions thereot~ at certain times, and to the extent
that any or all of the Sites are not available for the Design/Builder’s activities on a timely basis,
the Deslgn/Builder shall be entitled to an equitable adjustme nd/or Schedule in
accordance with the Change Order provisions of this Agreement.

2.12 Patents, Trademarks, Copyrights.

ork. The Design/Builder shall
defend all suits or claims for infringement of patent, trademark, and copyrights against the
ComPanY Indemnified Parties, and shall save the Company Indemnified Parties hamdess from
loss on account thereof for any and all matters arising in connection with the Work or the Project
(such costs to be paid as a Cost of the Work), except with respect to anyparticular design
process or the product of a particular manufacturer or manufacturers specified and required by
the Company, other than pursuant to the recommendation or suggestion of the Design/Builder or
a Team Subcontractor; provided however, if the Design/Builder has reason to believe that the
design, process or product so specified is an infringement of a patent, the Design/Builder shall be
responsible for any loss resulting unless the Design/Builder has provided the Company with
prompt written notice of the Design/Builder’s belief, and the Company has nevertheless elected
to go forward with such design, process or product so specified.

2.13 Rubbish; Debris; Cleanup.

During the performance of all on-site Work, the Design/Builde~ shall at all times keep the
Sites and adjacent streets, properties and sidewalks reasonably free from waste materials, debris
and/or rubbish, and shall employ adequate dust control measures. Costs incurred on account of
such activities shall be paid as a Cost of the Work. If accumulation of such materials, debris,
rubbish or dust constitutes a nuisance or safety hazard or is otherwise objectionable in the
reasonable opinion of the Company, the Design/Builder shall promptly remove them. Upon
Substantial Completion of the Work, or any portion or component thereof, the Design/Builder
shall remove from the Sites, or applicable portion thereof; all tools, construction equipment,
machinery, surplus materials, waste materials and rubbish and shall leave the Sites in a "broom
clean" condition. If the Design/Builder fails to clean up as provided in the Contract Documents
after s Days written notice from the Company, the Company may do so and the
cost thereof shall be charged to the Design/Builder or as provided in Section 5.9 of this
Agreement.

2.14 Permits, Fees and Notices.
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Unless otherwise provided in the Contract Documents or unless designated a
Governmental Approval in Exhibit F hereto, and subject to the provisions of Section 2.6 hereof~

ork. To the extent-there
is a change in the type or cost of any of such permits or inspection occurring after execution of
this Agreement, there shall be an equitable adjustment i  and Schedule on account of
such change in accordance with the Change Order provisions of this Agreement. The
Design/Builder sha]. 1 comply with and give notices required by Applicable Laws.

2.15 Shop Drawings, Product Data and Samples.

2.15.1 Documents and Samples at the Sites. From and after commencement of the
Construction Work, the Design!Builder shall maintain at the Sites one record copy of the
Construction Documents, and any and all amendments thereto, in good order and marked to
record changes and selections made during the Design Phase and Construction Phase. In
addition, the Design/Builder shall maintain at the Sites approved shop drawings, product data,
samples and similar required submittals. These shall be provided to the Company within a
reasonable time after Final Completion of the Work but not to ex ays.

2.15.2 Shop Drawings, Product Data and Samples.

2.15.2.1 "Shop Drawings" are drawings, diagrams, schedules and other data
specially prepared for the Work by the Design/Builder, a Contractor, a Subcontractor,
manufacturer, supplier or distributor to illustrate some portion of the Work.

2.15.2.2 "Product Data" are illustrations, standard schedules, performance charts,
instructions, brochures, diagrams and other information furnished by the Design/Builder to
illustrate materials or equipment for some portion of the Work.

2.15.2.3 "Samples" are physical examples which illustrate materials, equipment or
workmanship and establish standards by which the Work will be judged.

2.15.2.4 Shop Drawings, Product Data, Samples and similar submittals are not
Contract Documents. The purpose of their submittal is to demonstrate for those portions of the
Work for which submittals are required the way the Design/Builder proposes to conform the
construction to the Construction Documents.

2.15.2.5 The Design!Builder shall review and take appropriate action upon Shop
Drawings, Product Data, Samples and similar submittals. To the extent the Company wishes to
review any such Shop Drawings, Product Data, Samples and similar submittals, it shall give
reasonable prior notice to the Design!Builder, and shall conduct such review so as not to delay the
Work.

2.15.3 Responsibility. The Design/Builder shall not be relieved of responsibility for the
deviations from requirements of the Contract Documents by the Company’s approval of Shop
Drawings, Product Data, Samples or similar submittals unless the Design/Builder has
specifically informed the Company of such deviation at the time of the submittal and the
Company has given written approval to the specific deviation.
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2.16 Tests and Inspections.

2A6.1 Initial Tests and Inspections. Unless otherwise provided for in the Contract
Documents, the Design/Builder shall make arrangement for all tests, inspections and approvals
of portions of the Construction Work required by the Contract Documents, Applicable Laws or
normal construction practices with an independent testing laboratory or entityacceptable to the
Company, or with the appropriate public authority, and the costs of such tests, inspections and
.approvals shall be a Cost of the Work. The Design/Builder shall give the Company, the
Construction Consultant, and the Resident Officer in Charge of Construction ("ROICC") timely

¯ n0tiee of when and where tests and inspections are to be made so that the Company, the
Construction Consultant, and ROICC may observe such procedu

ent.

2.16.2 Additional Tests and Inspections. If the Company or public authorities having
jurisdiction determine that portions of the Construction Work require additional testing,
inspection or approval beyond that required by subsection 2.16.1, the Company will instruct the
Design/Builder to make arrangements for such additional testing, inspection orapproval by an
entity acceptable to the Company, and the Design/Builder shah give timely notice to the
Company of When and where tests and inspections are to be made so the Company may observe
such procedures. If such additional tests and/or inspections reveal failureof the portions of the
Work to comply with the requirements of the Contract Documents, the costs of such tests and
required correction shall be without change to the Sched  and shall be paid as a Cost
of the Work, except to the extent such required corrections result from the gross negligence or
willfu! or wanton misconduct of the Design/Builder and/or Contractor (in whichcase such costs
shall be borne solely by the Designfl3uilder or the Contractor, as appropriate). If the additional
tests and/or inspections show that the portions of the Work comply with the requirements of the
Contract Document

.

2.16.3 Required Certificates. Required certificates of testing, inspection or approval
shall, unless otherwise required by the Contract Documents, be secured by the Design/Builder
and promptly delivered to the Company.

2.16.4 Timing of Testing and Inspections. Tests or inspections conducted pursuant to
the Contract Documents shall be made promptly to avoid unreasonable delay in the Work.

2.17 Execution, Correlation and Intent.

2.17.1 Execution of Agreement. Execution of this Agreement by the Design/Builder is
a representation that the Design/Builder has visited the Sites, become generally familiar with the
local conditions under which the Work is to be performed and correlated personal observations
with requirements of the Contract Documents (including, without limitation, the Environmental
Documents).
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2.17.2 Intent of.Contract Documents. The intent of the Contract Documents is to
include all items necessary for the proper ~ecufion and completion .of the Work by the
Design/Builder. The Contract Documents are compl~m~tary and what is required by one shall
be as binding as if r~quired by all; performance by the Design/Builder shall be required only to
the extent consistent with the Contract Documents and reasonably inferable from th~n as being
necessary to produc~ the intended results.

2.17.3 Organization of Materials. Organization of the Design Materials into divisions,
sections and articles, and arrangement of drawings shall not control the Design/Builder in
dividing the Construction Work among Subcontractors Or in establishing the extent of
Construction Work performed by any trade.

2.17.4 Meaning of Words. Unless otherwise stated in this Agreement, words having
well-known technical or construction related industry standard meanings are used in accordance
with such recognized meanings.

2.18’ Labor and Materials; Liens.

Unless otherwise provided in the Contract Documents, the Design/Builder shall provide
and pay for labor, materials, equipment, tools, construction equipment and machinery, water,
heat, utilities, transportation, and other facilities and services necessary for the proper execution
and completion of the Work, whether temporary or permanent and whether or not incorporated
or to be incorporated in the Work. The Design/Builder shall enforce Strict discipline and good
order among the Design/Builder’s employees, Team Subcontractors, Subcontractors and Other
persons carrying out the Work. The Design/Builder shall not permit employment of unfit
persons or persons not skilled in tasks assigned to them.

The Design/Builder shall not permit any Team Subcontractors, Subcontractors or laborers
to place hens on the Project covering any portion of the Work for which the Company has made
payment to the Design/Builder. If such liens are imposed, the Design/Builder v~ill satisfy,
discharge or bond (if permitted by applicable law) such liens siness Days after
written notice from the Company of the existence of such. liens (or such shorter period as is
required to prevent the foreclosure of or execution on such liens). If the Design/Builder fails to
satisfy, discharge or bond (if permitted by applicable law) such liens withi

 Day period (or such shorter period as is required to prevent the foreclosure of or
execution on such liens), the Company may satisfy, discharge or bond (if permitted by applicable
law) such liens and charge such cost and any other reasonable costs in connection therewith to
the Design/Builder as well as withhold from the Design/Builder the amount of such lien under
the provisions of Section 5.9.

2.19 CuttLng and Patching.

2.19.1 Cutting and Patching of the Work. The Design/Builder shall be responsible for
cutting, fitting, or patching site utilities, materials, or other site structures required to complete
the Work or to make its parts fit together properly.

21

G-5-27



2.19.2 Damage to Work of the Company or Separate Contractors. The
Design/Builder shall not damage or endanger any portion of the Work or fully or partially
completed construction of the Company or Separate Contractors by cutting, patching or
otherwise altering such construction, or by excavation. The Design/Builder shall not cut or
otherwise alter such construction by the Company or a Separate Contractor except with written
consent of the Company and of such Separate Contractor, such consent not to be unreasonably
withheld. The Design/Builder shall not unreasonably withhold consent from the company or a
:Separate Contracto~ with respect to cutting or otherwise altering the Work.

2.20 Uncovering of Construction Work.

2.20.1 Uncovering. If a portion of the Construction Work is physically covered contrary
to the Company’s written request (such notice to be given in suf-fieient time in advance so as not
to delay the Construction Work) or to requirements of the Contract Documents, it must, if
required in writing by the Company, be uncovered for the Company’s observation and be
replaced without change in the Schedu he costs of such uncovering and replacement
shall be a Cost of the Work, except to the extent such replacement results from the gross
negligence or willful or wanton misconduct of the Design/Builder and/or Contractor (in which
case such costs shall be borne solely by the Design/Builder or the Contractor, as appropriate).

2.20.2 Covering of Work Requested to be Observed. If a portion of the Construction
Work has been covered which the Company has not specifically requested to observe prior to its
being covered, the Company may request to see such Construction Work and it shall be
uncovered by the Design/Builder.. If such Construction Work is in accordance with the Contract
Documents, costs of uncovering and replacement shall, by appropriate Change Order, be charged
to the Compan P. An appropriate time extension shall also be given.
If such Construction Work is not in accordance with the Contract Documents, it shall be without
change to the Schedu P and the Design/Builder shall pay suchcosts as a Cost of.the
Work, unless (a) such condition was caused by the Company or a Separate Contractor in which
event the Company shall be responsible for payment-of such costs by appropriate Change Order,
and an appropriate time extension shall also be given, or (b) such deviation from the Contract
Documents resulted from the gross negligence or willful misconduct of the Design/Builder
and/or Contractor (in which case such cost shall be borne solely by the Design/Builder or the
Contractor, as appropriate).

ARTICLE 3
COMPANY’S DUTIES AND RESPONSIBILITIES

3.1 Information and Services Required of the Company.

3.1.1 Company Designation of Authorized Representative. The Company shall
designate, from time to time, by advising the Design/Builder in writing, one or more Authorized
Representatives authorized to act on the Company’s behalf with respect to the Project, together
with the scope of his/her respective authority, with whom the Design/Builder may consult at all
reasonable times. Such designations as of the Effective Date are set forth on Exhibit K hereto.
Functions that this Agreement provides will be performed by the Company can be delegated by
the Company only by written notice to the Design/Builder from the Company. Exhibit K may be
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amended from time to time by the Company pursuant to written notice of such amendment to the
Design/Builder. The Design/Builder shall not be entitled to rely on directions (nor shall it be
required to follow directions) from anyone outside the scope of that person’s authority as set
forth in written delegations pursuant to this Agreement. Directions, instructions and decisions
made by Authorized Representatives of the Company shall be binding on the Company.

3.1.2 Communication. During the term of this Agreement, the Company shall
communicate with Team Subcontractors, Subcontractors, suppliers and others performing, any
part Of the Work only through the Design/Builder’s Authorized Representative designated on
Exhibit K hereto, as may be amended from time to time.

3.1.3 Consent and Approval. Whenevei the Company’s consent, approval,
satisfaction or determination shall be required or permitted under the Contract Documents with
respect to the Design/Builder’s performance of the Work, and this Agreement does not expressly
state that the Company may act in its sole discretion, such consent, approval, satisfaction or
determination shall not be unreasonably withheld, qualified, conditioned or delayed, whether or
not such a ’treasonableness" standard is expressly stated in this Agreement. Whenever the
Company’s cooperation is required by the Design/Builder in order to carry out the
Design/Builder’s obligations hereunder, the Company agrees that it shall act in good faith in so
cooper.ating with the Design/Builder. The Company shall cooperate fully with the
Design/Builder and shall furnish decisions, information, and approvals required by this
Agreement in a timely manner so as not to delay the Work, provided that the Company shall
have no less time for review and approval than set forth in Exhibit J.

3.1.4 Governmental Approvals. The Company shall be responsible for obtaining the
Governmental Approvals set forth on Exhibit F hereto. Any delay in .obtaining the
Governmental Approvals shall entitle the Design/Builder to an equitable adjustment in the
Schedul  in accordance with the Change Order provisions of this Agreement, except to
the extent such delay is due to the fault or negligence of the Design/Builder. The Company shall
also be responsible for paying for all building permits, site permits, licenses, governmental fees
and inspections other than the cost of trade permits, which shall be paid by the Design/Builder as
a Cost of the Work.

3~1.5 Financial Information. The Company shall, at the written request of the
Design/Builder, prior to commencement of the Work and thereafter from time to time, furnish to
the Design/Builder reasonable evidence that financial arrangements have been made to fulfill the
Company’s obligations under this Agreement. Furnishing of such evidence shall be a condition
precedent to commencement or continuation of the Work. In the event the Design/Builder
determines, in its reasonable opinion, that evidence of financial arrangements provided by the
Company is unsatisfactory, or if the Company fails to provide evidence of financial information,
then the Design/Builder may, up 4) Days prior written notice to the Company, stop
the Work until satisfactory evidence of financial arrangements has been received by the
Design/Builder.

3.2 Activities on the Sites by Company or Separate Contractors.
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3.2.1 Company’s Right to Award Separate Contracts. The Company reserves the
tightto perform work or operations related to the Project (other than the Work) with the
Company’s own forces, and to award separate contracts to Separate Contractors in connection
with other portions of the Project.

3.2.2 Integration of the Work with Separate Contractors. Following the request of
the Comp~my, the Design/Builder shall prepare a plan in order to integrate the workl performed
.by Separate Contractors with the performance of the Work, and shall submit such plan to the
Company for approval. The plan shall be fair and reasonable for the Design/Builder and the
Separate Contractors, and the Design/Builder shall work with the Separate Contractors to reach
agreement on such plan. The Design/Builder shall arrange the performance of the Work so that
the Work and the work of the Separate Contractors are, to the extent applicable, properly
integrated, jointed in an acceptable manner, and performed in the proper sequence so that any
disruption or damage to the Work or to any work of Separate Contractors is avoided.

3.2.3 Coordination.. The Design/Builder shall provide for the coordination of the
activities of the Design!Builder and its Team Subcontractors and Subcontractors with the
activities of the Separate Contractors. The Design!Builder shall participate with all Separate
Contractors and the Company in reviewing and coordinating the schedules of the Separate
C6ntractors with the Schedule. The Design/Builder shall make any revisions to the .Schedule
deemed necessary to properly incorporate the work of the Separate Contractors with the Work.

3.2.4 Use of Sites. The Design/Builder shall afford the Company and all Separate
Contractors reasonable opportunity for storage of materials and equipment and performance of
their work. The Design/Builder shall also connect and coordinate its Work and operations with
the Company and all Separate Contractors’ operations as required by the Contract Documents.
The Company shall direct the Separate Contractors to cooperate with the Design/Builder and to
avoid actions or omissions which could interfere with or delay the activities of the
Design/Builder. The Design/Builder shall not be responsible or liable for the materials and
equipment stored on the Sites by Separate Contractors.

3.2.5 Deficiency in Work of Separate Contractors. If part of the Design/Builder’s
Work depends for proper execution or results upon construction or operations by the Company
or a Separate Contractor, the Design/Builder shall, prior to proceeding with that portion of the
Work, promptly report to the Separate Contractor and the Company apparent discrepancies or
defects in such other construction that would render it.unsuitable for proper execution and results
by the Design/Builder. The Design/Builder and the Separate Contractor shall use good faith
efforts to resolve any such discrepancies or defects or any disagreements relating thereto.
Failure of the Design/Builder to report shall constitute acceptance by the Design/Builder of the
work of Separate Contractors as fit and proper to receive the Design/Builder’s Work (except as to
those defects or discrepancies that are not apparent), but only to the extent that the Company is
unable to recover against the Separate Contractor damages of the Design/Builder on account of
such condition, as set forth below.

3.2.6 Claims Involving Separate Contractors. The Design/Builder shall defend and
save harmless the Company and each Separate Contractor against any and all damages or claims
that may arise because and to the extent of loss occasioned by the breach of the Design/Builder’s
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obligations hereunder, and the costs associated therewith shall be without change to the Seheduie
and shall be a Cost of the Work, except as otherwise provided .herein. In the event that

theDesign/Builder urmeeessarily and unreasonably delays the work of Separate Contractors by
not cooperating with them as required hereby, or by not affording them reasonable opportunity to
perform their work as stated herein, the Design/Builder shall, in such event, pay all reasonable
direct incremental costs and expenses incurred by such Separate Contractors due to any such
delays, as Cost of the Work. If any Separate Contractor shall assert a claim or bring an action
against the Company alleging damage due to the fault or neglect of the Design/Builder, the
Company shall immediately notify the Design/Builder, who shall defend such claim. If it is
determined that the Design/Builder was at fault, the Design/Builder shall pay all costs of defense,
including attorney’s fees, as well as any resulting judgment or settlement, as Cost of the Work,
which shall be without change to the Sch

.

3.2.7 Damage or Injury by Separate Contractors. In the event that any Separate
Contractor unnecessarily and unreasonably deiays the Work by not cooperating with the
Design/Builder, or by not affording the Design/Builder reasonable opportunity to perform the
Work as stated herein, the Company shall, in such event, pay all reasonable direct incremental
costs and expenses incurred by the Design/Builder due to any such delays, and shall grant an
equitable time extension, pursuant to the Change Order provisions of this Agreement.

3.3 Assignment of Separate Contracts.

If the Company determines that it wishes to assign to the Design/Builder one or more
contracts between the Company and a Separate Contractor, it shall give the Design/Builder
written notice of such desire, including in such notice a copy of such contract for the
Design/Builder’s review and approval. The Separate Contractor shall be fully qualified to
perform the work under the to-be-assigned contract, shall possess the financial capability to
perform its obligations under such to-be-assigned contract, and shall provide 100% payment and
performance bonds covering such work from sureties meeting the standards set forth herein.
Such contract shall contain provisions similar to those contained in the Design/Builder’s,
Contractor’s and/or Architects" agreements with their Subcontractors with respect to liability,
indemuifieation, retainage, payment, labor and other material items. Upon the Design/Builder’s
approval of the assignment of such contract, such Separate Contractor shall cease to be a
Separate Contractor and shall thereafter be deemed to be a Subcontractor of the Design/Builder,

5.1.

3.4 Company’s Right to Stop the Work.

If the Design/Builder persistently fails to correct Work which is not in accordance with
the requirements of the Contract Documents and this Agreement or persistently fails to carry out
the Work in accordance with the Contract Documents, the Company, by written order signed by
the Company, may deliver a notice to the Design/Builder setting forth that such a persistent and
material failure is occurring and has occurred, and demanding that the Design/Builder commence
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a cure of such persistent and material failure .w (20) Days and diligently pursue such
cure thereafter. In the event that the eure is not commenced within (20) Day period
and pursued diligently thereafter, the Company may, by a second written notice to the
Design/Builder, order the Design/Builder to stop the Work, or any portion thereof, until the
cause for such order has been eliminated; provided, however, that the i’ight of the Company to
stop the Work shall not give rise to a duty on the part of the Company to exereise this right for
the benefit of the Design/Builder or any other person or entity and shall not give rise to any
liability of the Company to the Design/Builder resulting from any delay (except to the extent that
such order is found to be improper).

3.5 Company’s Right to Carry out the Work~

If the Design/Builder defaults or neglects to carry out the Work in accordance with the
Contract Documents and fails withi 7) Day period after receipt of written notice from
the Company to commence and diligently continue correction of such default or neglect with
diligence and promptness, the Company may after  (7) Day period give the
Design/Builder a second written notice to correct such deficiencies within ven (7)
Day period. If the Design/Builder within su 7) Day period after receipt of such
second notice fails to commence and diligently .continue to correct any deficiencies, the
Company, without prejudice to other remedies the Company may have, may correct such
deficiencies. In such ease an appropriate Change Order shall be issued deducting from payments
then or thereafter due to the Design/Builder the cost of correcting such deficiencies, including
compensation for additional services and expenses made necessary by such default, neglect or
failure. If payments then or thereafter due to the Design/Builder are insufficient to cover such
amounts, the Design/Builder shall pay the difference to the Company.

ARTICLE 4
TIME

4.1 Progress and Completion.

The Design/Builder shall commence the Work immediately after the Effective Date and
shall use commercially reasonable good faith efforts to achieve Substantial Completion by the
dates set forth in the Schedule, which is attached hereto as Exhibit H.

4.2 Schedule Obligations.

4.2.1 Contract Schedule. The planning, design, construction and completion of the
Project shall be undertaken and completed in accordance with the Schedule, which shall define
major design and construction activities, their sequences and elapsed completion time from the
date of the Notice to Begin Design. The Schedule shall set forth separate Substantial Completion
dates for each building. The dates of Substantial Completion set forth in the Sehedule shall not
be modified except by a Modification or Change Order.

4.2.2 Prosecution of the Work. The Design/Builder shall use commercially
reasonable good faith efforts to prosecute the Work so that the portion of the Work completed at
any point in time is not less than as required by the Schedule. If the rate of progress is such that
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the total amount of Work and/or the degree of completion of the Project accomplished by the
Design/Builder within any time period required by the Schedule is less than the amount therein
specified, the Design/Builder shall so notify the Company.

4.3 Preeonstruction Activities.

Withi  Days after the Effective Date, the Design/Builder shall submit to the
Company for review a detailed schedule of preeonstruetion activities, by expanding, the
preeonstruetion activities set forth on the Schedule. This preeonstmefi.on schedule shall be
prepared using the CPM,. and shall show in sufficient detail the starting and completion time
sequences of design and Subcontract award, activities of the Design/Builder, and .identify ali
interface activities of the Company.

4.4 Construction Activities.

At such time as the Construction Documents are ready to be bid, the Design/Builder shall
submit to the Company for incorporation into the Contract Documents, a revised Schedule,
which will expand the Schedule approved to date, but which will not, in and of itself~ change the
date(s) of Substantial Completion of the Project. This revised Schedule shall be based upon a
CPM and shall show in complete detail starting and completion time of detail activities of each
of the Various trades, the sequence of the Work and all significant activities for each Phase.

4.5 Intentionally Deleted.

4.6 Delays.

4.6.1 Excusable Delays. To the extent any of the following events results in an actual
delay in the Work, such delay shall constitute an "Excusable Delay" (to the extent not set forth
below, a delay will be considered an ’¢Inexcusable Delay").

4.6.1.1 Failure or inability of the Company to make available any or all 0fthe Sites
in accordance with the requirements of the Schedule.

4.6.1.2 Failure or inability of the Company or the Design/Builder to obtain
necessary zoning changes, variances, code changes, permits or approvals from any governmental
authority, or failure to obtain any street or alley vacations required for the performance of the
Work, except to the extent due to the fault or neglect of the Design/Builder.

4.6.1.3 Delays resulting from the acts or omissions of Separate Contractors.

4.6.1.4 Delays resulting from Force Majeure.

4.6.1.5 Differing, unusual or concealed Site conditions that could not reasonably
have been anticipated by the Design/Builder in preparing the Schedule, including, without
limitation, archaeological finds, soil conditions (including rock or other geological conditions),
underground foundations, abandoned utility lines and water conditions, including the provisions
contained in Section 2.4.1.
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4.6.1.6 Delays resulting from the existence or discovery of Hazardous Materials on
the Sites not brought to the Sites by the Design/Builder and not required to be removed by the
Design/Builder pursuant to Section 2.4.2of this Agreement.

4.6.1.7 Delays resulting from changes in Applicable Laws occurring after the date
of execution of this Agreement.

4.6.1.8 Delays resulting from the acts or omissions of the Company and those
Within the control of the Company, or failure of performance by the Company or those within the
control of the Company.

4.6.2 Schedule Amendment Due to Excusable Delays. The Design/Builder shalI
notify the Company of the Excusable Delay as soon as practicable, but in no event more than

 Days after the Design/Builder becomes aware of the occurrence of the Excusable
Delay. Such notice shall describe the Excusable Delay and shall state the approximate number
of Days the Design/Builder expects to be delayed. After the cessation of the Excusable Delay,
the Design/Builder shall notify the Company of the number of Days the Design/Builder believes
that its activities were in fact delayed by the Excusable Delay. In the event that the Excusable
Delay arises as a result of a Change Order request by the Company, the request for an extension
of time contained in the resulting Change Order proposal shall be deemed sufficient for purposes
of this subsection.

4.6.3 Decision by Company. Withi 5) Days after cessation of an event
giving rise to either an Excusable Delay or Inexcusable Delay, the Parties will use good faith
efforts to agree on the extent to which the Work has been delayed and whether the delay is an
Excusable Delay or an Inexcusable Delay. In the absence of agreement between the Parties as to
the then current status of Excusable Delays and Inexcusable Delays, the Company will provide
the Design/Builder with written notice of the Company’s determination of the respective number
of Days of Excusable Delay and/or Inexcusable Delay w (10) Days after receipt by the
Company of the Design/Builder’s written request for such determination. The issuance by the
Company of such a determination shall not, however, be deemed a concurrence by the
Desigr~rBuilder of the matters set forth therein, and the Design/Builder may invoke the dispute
resolution procedures with respect to such determination. Peiading completion of dispute
resolution procedures, the Design/Builder may take such acceleration or other measures on
account of the Company’s determination of Inexcusable Delay, and if completion of the dispute
resolution procedures results in the Company’s determination being changed to Excusable Delay,
the costs associated with such measures shall be paid by the Comp MP
in accordance with the Change Order provisions of this Agreement.

4.6,4 Liquidated Damages. In the event and to the extent there is an Inexcusable
Delay in the Work and the actual date of Substantial Completion of a portion of the Work is later

¯ than the scheduled date of Substantial Completion for such portion of the Work as set forth on
Exhibit H (and as adjusted pursuant to the terms of this Agreement)~ the Design/Builder shall be
required to pay Liquidated Damag

ior to
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4.8 No Damages on Account of Delay.

The Design/Builder and the Company acknowledge that in the event that the
Design/Builder fails to achieve Substantial Completion of the Work by the dates established in
the Schedule, as adjusted, the Company may incur damages. Nevertheless, as part of the Overall
agreement between the Company and the Design/Builder, the Parties agree that the
Desigr~/Builder shall not be responsible for any damages, whether .diregt, indirect, special,
consequential or punitive, incurred by the Company as a result of the failure of the
Design/Builder to achieve Substantial Completion of the Work on or before the dates set forth in
the Schedule except as otherwise provided in Section 4.6.4 of this Agreement.

ARTICLE 5
PAYMENT AND COMPLETION; 

.

ng
e

5.1.2 Payment. The Company shall pay the Design/Builder in current funds for the
Design/Builder’s performance of this Agreem

vings
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5.2 Schedule of Values.

The Design/Builder has submitted to the Company, and the Parties (to include the United
States Member) have agreed upon the schedule of values shown in Exhibit E, which set forth the
various portions of the Work  This
schedule of values shall be used as a basis for payment and shall be updated periodically. All
estimated construction costs not allocated to a trade work line item or to general conditions in the
schedule of values shall be allocated m the Contingency and shall be utilized as described in
Section 5.17.

5.3 Appficafions for Payment.

The Design/Builder shall deliver to the Company on or before the last Business Day of
each month an Application for Payment coveri

th. Provided the Application for Payment is
received not later than the last Day of the month, the Company shall make payment to the
Design/Builder not later than 5th) Day of the following month. If an Application
for Payment is received by the Company after the last Day of the month, payment shall be made
by the Company not later th ays after the Company receives the Application for
Payment.. With each Application for Payment the Design/Builder shall submit such evidence as
may be necessary to demonstrate costs incurred or estimated to be incurred on account of Cost of
the Work during such month and the percentage of completion of each category of Work
including but not limited to: (i) conditional lien waivers, in form and substance consistent with
the applicable statutes and acceptable to the Company, executed by the Design/Builder .and all
Subcontractors, materialmen and others who may have lien rights whose Constmetion Work is
the subject of such Application for Payment and who have billings in exce 5,000; (ii)
unconditional lien waivers in form and substance consistent with the applicable statutes and
acceptable tO the Company, executed by the Design/Builder and all Subcontractors, materialmen
and others who may have lien rights whose Construction Work is the subject to the prior month’s
Application for Payment and who have billings in exce ,000; or (iii) other reasonable
documentation or evidence as required by the Company’s lender. If the Company disputes any
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portion of an Application for Payment, it shall notify the Design/Builder in writing with
Days of receipt, .which notice shall set forth in detail those items disputed. The Company

shall not be required to make payment on account of items about which it has a good faith
dispute.

ding
ation
ade,

ge of
ct to
ost of
and

5.5 Retainage.

5.5.1 With respect to the Design Work ld.

¯ 5.5.2 With respect to Construction Wor % Retainage on each Phase shall be
withheld until the Phase  complete; thereafter, no further Retainage will be withheld on
that Phase. No Retainage shall be withheld on account of Overhead, Fee, general conditions, or
self-performed work payable to the Design/Builder or the Contractor or purchase orders entered
into by the Design/Builder or the Contractor. Subject to the First Mortgage Loan Documents,
Retainage withheld on account of each Phase shall be released upon Substantial Completion of
such Phase, les  of the value of any uncompleted Work or Punch list items relating to such
building. Subject to the First Mortgage Loan Documents, Retainage withheld on account of
uncompleted Work or Punch list items relating to a Phase shall be released upon completion of
such uncompleted Work or Punch list items. Subject to the First Mortgage Loan Documents, all
remaining Retainage shall be fully released (30) Days of Final Completion of the
entire Work.

5.6 Early Release of Subcontractor Retainage.

If a Subcontractor has completed its portion of the Work (including all Punch list items)
pursuant to any given Subcontract, the Design/Builder may request the Company to disburse the
Retainage allocable to such Subcontractor, after delivering to the Company any necessary
consent to such disbursement from such Subcontractor’s surety, in form reasonably satisfactory
to the Company. If the Company is reasonably satisfied that the Subeontraetor’s Work has been
completed in accordance with the Contract Documents, the Company shall disburse the
Subeontraetor’s share of Retainage. Regardless of whether the Company has disbursed said
t~etainage to any Subcontractor, the warranty period with respect to such Work shall commence
at Substantial Completion of the Work or designated portion thereof.

517 Payment for On-Site and Off-Site Stored Materials.
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Payment shall be made on account of materials and equipment delivered and suitably
stored at the Sites for subsequent incorporation in the Work. Payment shall be similarly be made
for materials and equipment suitably stored off the Sites, conditioned upon the Design/Builder
ftmaishing evidence to the Company that (a) title to the materials and equipment will pass to the
Company upon payment; (b) the materials and equipment are adequately insured; and (e) such
other matters as the Company may.reasonably request in order to protect its interests.

5.8 Title to Construction Work.

The Design/Builder warrants that title to all Construction Work covered by an
Application for Payment shall pass to the Company no later than the time of payment. The
Design/Builder further warrants that upon submittal of an Application for Payment, all
ConStruction Work for which Applications for Payment have been previously issued and
payments received from the Company shall, to the best of the Design!Builder’s knowledge,
information and belief, be fi:ee and clear of liens, claims, security interests or encumbrances in
favor of the Design/Builder, Team Subcontractors, Subcontractors, material suppliers, or other
persons or entities making a claim by reason of having provided labor, materials and equipment
relating to the Construction Work.

5.9 Withh01ding of Payment.

The Company may withhold payment on account of an Application for Payment to the
extent necessary to protect the Company from loss because of:

5.9.1 r

5.9.2

5.9.3 f
t; or

5.9.4 d
e.

When the above reasons for withholding payment are removed, payment shall be made for
amounts previously withheld. Prior to any withholding pursuant to this Section, the Company
shall meet with the Design/Builder to discuss potential withholding, and attempt in good faith to
resolve such issue without the need for withholding. Amounts withheld pursuant to Section
5.9.2 shall bear interest at the rate year from the date the funds would
otherwise have been due until paid. In lien of withholding, the Design/Builder may p.ro~de
assurances or collateral reasonably satisfactory to the Company.

5.10 Failure of Payment; Interest.

If the Company does not pay the Design/Builder w (10) Days after the date
established herein the amount set forth in the Application for Payment (or such lesser amount as
the Company claims in good faith is due in accordance with the provisions hereof), then the
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Design/Builder may, up nal Days’ written notice to the Company, stop the
Work with respect to nonpayment of undisputed amounts until payment of such amount owing
has been received. The Schedule and GMt’ shall be equitably adjusted on account of such
stoppage, including, but not limited to, compensation for shut-down, delay and start-up. In
addition, all amounts due and unpaid shall bear interest from the date payment is due until paid at
the rate of r.

5.11 Substantial Completion.

When the Design/Builder considers that.a building, unit or Other portion of the Work is
Substantially Complete, the Design/Builder shall prepare and submit to the Company a
comprehensive list of Punch list items relating to such building, unit or other portion of the
Work. The Design/Builder shall proceed promptly to complete and correct Punch list items.
Failure to include an item on the Punch list does not alter the responsibility of the Design/Builder
to eonaplete ell Work relating to suehbuilding, unit or other portion of the Work, in accordance
with the Contract Documents. Upon receipt of the Punch list, the Company will make an
inspection to determine whether Substantial Completion of the building, unit or other portion of
the Work has occurred. The Certificate of Substantial Completion for each building shall state
the date of Substantial Completion and shall be executed by the Company and the
Design!Builder. At Substantial Completion of each building, the Company wil! become
responsible for utilities, security, maintenance, and any insurance for the building, unit or other
portion of the Work. If the Company and the Design/Builder eaunot agree as to the appropriate
date of Substantial Completion of a building, such issue shall be submitted for dispute resolution
in accordance with the procedures set forth in this Agreement. Notwithstanding such
disagreement, the Design/Builder shall diligently proceed with completion of the Punch list
items with completion not later th 0) Days a~er the date of Substantial Completion,
except for long lead items. Warranties required by the Contract Documents shall commence,
with respect to each building, on the date of Substantial Completion of such building, unless
otherwise provided in the Contract Documents.

5.12 Partial Occupancy or Use.

The Company may occupy or use any completed or partially completed portion of the
Construction Work at any stage when such portion is designated by separate written agreement
with the Design/Builder, provided such occupancy or use is consented to by the insurer of the
Project and authorized by public authorities having jurisdiction over the Construction Work.
Such partial occupancy or use may commence whether or not the portion is Substantially
Complete, provided the Company and the Design/Builder have accepted in writing the
responsibilities assigned to each of them for payment, security, maintenance, heat, utilities,
damage to the Construction Work and insurance, and have agreed in writing concerning the
period for correction of the Construction Work and commencement of warranties requiredby the
Contract Documents. Immediately prior to such prior occupancy, the Company and the
Design/Builder shall jointly inspect the area to be occupied in order to determine and record the
condition of the Construction Work. Unless otherwise agreed, partial occupancy or use of a
portion of the Construction Work shall not constitute acceptance of Work not complying with the
requirements of the Contract Documents.
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5.13 Final Completion and Final Payment.

5.13.1 Final Completion of a Building. When the Design/Builder considers that a
building, unit or other portion of the Work is Finally Complete, the Design/Builder shall so
notify the Company. The Certificate of Final Completion shall set forth the date of Final
Completion for such building, unit or other portion of the Work and shall be executed by the
Company and the Design/Builder. If the Company and the Design/Builder,cannot agree as to the
appropriate date of Final Completion of a building, unit or other portion of the Work, such issue
shall be submitted for dispute resolution in accordance with the procedures set forth in this
Agreement.

5.13.2 Conditions Precedent to Final Payment on Account of a Building. Neither
final payment nor any final release of Retainage shall become due until the conditions in the First
Mortgage Loan Documents are satisfied, and the Design/Builder submits to the Company:

5.13.2.1 an affidavit that payrolls, bills for materials and equipment, and other
indebtedness connected with the building have been paid or otherwise satisfied;

5.13.2.2 a certificate evidencing that insurance required by the Contract Documents
to remain in force is currently in effect and will not be cancelled or allowed to expire until at least
thirty (30) Days’ prior written notice has been given to the Company;

5.13.2.3 consent of Surety to final payment of the entire Work; and.

5.13.2.4if required by the Company, other data establishing payment or
satisfaction of obligations, such as receipts, releases and waivers of liens, claims, security interests
or encumbrances arising out of the Contract Documents. If a Team Subcontractor or
Subc0ntraetor refuses to furnish a release or waiver required by the Company, the Design]Builder
may furnish a bond satisfactory to the Company to indemnify the Company against such lien.

5.13.3 Dday in Final Completion. If after Substantial Completion of the Work on
account of a building, Final Completion of such building is materially delayed through no fault
of the Design/Builder or by the issuance of additional Change Orders or Change Directives by
the Company, the Company shall, upon request of the Design/Builder, and without terminating
this Agreement, make payment of the balance due for that portion of the building fully
completed. If the remaining balance for the building not fully completed is less than the
Retainage applicable thereto, such payment shall be made under the terms and conditions
governing final payment, except that it shall not constitute a waiver of claims by either the
Design/Builder or the Company.

5.13.4 Waiver of Claims at Final Payment.

5.13A.1 Acceptance of final payment for the entire Work by the Design/Builder
shall constitute a waiver of affirmative claims by the Design/Builder, except those previously
made in writing and identified as unsettled at the time of final payment.

5.13.4.2 The making of final payment for the entire Work by the Company shall
constitute a waiver of claims by the Company, except those arising from (a) liens, claims, security
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interests and encumbrances arising out of the Work aider final payment, or identified in writing as
unsettled at the time of final payment; (b) latent defects arising after final payment or (c) the t~nns
of warranties required by the Contract Documents or this Agromnent.

5.14 Allowances.

s. Items covered by allowances shall be supplied for such amounts and by such
persons or entities as the Company may direct, but the Design/Builder shall not be required to
employ persons or entities against which the Design/Builder makes reasonable objection. Unless
otherwise provided in the Contract Documents:

5.14.1 materials and equipment under an allowance shall be selected promptly by the
Company to avoid delay in the Work, provided that the Company shall be given no less time
than provided in Exhibit .J;

5.14.2 allowances shall cover the cost to the Design/Builder of materials and equipment
delivered at the Sites and all required taxes, less applicable trade discounts;

5.14.3 allowances shall cover Design/Builder’s costs for unloading and handling at the
Site labor, installation costs and other expenses.

he
een
n

5.15 Superintendent.

The Design/Builder shall cause the Contractor to employ a competent superintendent and
necessary assistants who shall be in attendance at the Sites during performance of the
Construction Work. The superintendent shall represent the Contractor, and communications
given to the superintendent shall be as binding as if given to the Contractor. Important
communications shall be confirmed in writing.Other communications shall be similarly
confirmed on written request in each ease.

5.16 Documents and Samples at the Sites.

The Design/Builder shall maintain at the Sites for the Company one record copy of the
drawings, specifications, addenda, Change Order and other Modifications, in good order and
marked currently to record changes and selections made during construction, and in addition

¯ approved Shop Drawings, Product Data, Samples and similar required submittals. The
Design/Builder shall also prepare one reproducible set of as-built drawings. These shall be
provided to the Company within a reasonable time after Final Completion of the Work.

5.17 Contingency.
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ro. Such Contingency shall be increased by amounts not
expended on other line items in the schedule of values other than Fee and Overhead, and shall be
decreased by additional amounts required to be expended on other line items in the schedule of
values other than Fee and Overhead. The Contingency is for the sole use of the Design/Builder
for items within the Scope of Work of the Design/Builder, and is not for use by the Company for
items that are a Change Order to the Design/Builder. To the extent funds remain in the
Contingency as of the date of Final Completion of the entire Pro

, which shall be paid as set forth in the First Mortgage Loan Documents.
Notwithstanding the foregoing (1) reduction in the line item amount for Landscape Amenity and
Community Buildings in excess 3%) of the value thereof shall require the
approval of the Company; and (2) increase in the line item amount for General Conditions in
excess o ) of the value thereof shall require the approval of the Company, in
each case such approval not to be unreasonably withheld.

ARTICLE 6
CHANGES IN THE WORK; CLAIMS

6.1 Changes.

Changes in the Work shall be performed under applicable provisions of the Contract
Documents, and the Design/Builder shall proceed promptly, unless otherwise provided in the
Change Order or Change Directive. If unit prices are stated in the Contract Documents or
subsequently agreed upon, and if quantities originally contemplated are so changed in a proposed
Change Order or Change Directive that application of such unit prices to quantities of Work
proposed will cause substantial inequity to the Company or the Design/Builder, the applicable
unit prices shall be equitably adjust

.

6.2 Change Directives.

The following procedures shall apply with respect to Change Directives:

6.2.1 Any Change Dfi:ective with an apparent value in exces 000 must be
approved by both the Managing Member and the United States Member. The United States
Member shall respond to any Change Directive w iness Days of receiving the
request for a Change Directive. Upon receipt of a Change Directive signed by the Company, the
Design/Builder shall promptly proceed with the change in the Work involved and advise the
Company of the Design/Builder’s agreement or disagreement with the method, if any, provided
in the Change Directive for determining the proposed adjustment i P or the Schedule. If
the Design/Builder receives a written eommurtication signed by the Company which the
Design/Builder believes is a Change Directive but is not so identified, it shall not proceed with
the change in the Work until it receives from the Company a written confirmation that such
communication is in fact a Change Directive.
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6.2.2 A Change Directive signed by the Design/Builder indicates the agreement of the
Design/Builder with the contents thereo~ and shall convert the Change Directive to a Change
Order.

6.2.3 If the Design/Builder does not respond promptly or disagrees with the method for
adjustment, in r Schedule, the method and adjustment shall be determined as provided
in Section 6.5 below, as applicable. In such ease, the Design/Builder shall keep andpresent, in
such form as the Company may request, an itemized accounting, together with appropriate
supporting data.

6.2.4 Pending final determination of cost to the Company, amounts not in dispute shall
be included in Applications for Payme

 When both additions and credits covering related Work or
substitutions are involved in a change, the allowance for Overhead and Fee shall be figured on
the basis of net increase, if any, with respect to that change.

6.2.5 If the Company and the Design/Builder do not agree with the adjustment in the
Schedul such disagreement shall be submitted for dispute resolution in accordance
with the provisions of this Agreement.

6.3 Change Proposals.

If the Company requests the Design/Builder to submit a Change Proposal and thereafter
the Company elects not to proceed with the Change Order contemplated therein, a Change Order
shall be issued to reimburse the Design/Builder for any costs incurred by the Design/Builder on
account of such Change Proposal, but only to the extent the Change Order contemplated by such
Change Proposal involves a material change to the scope of the Work. To the extent the
preparation of such Change Proposal impacts the Schedule (e.g., other Work is suspended
pending a decision on such Change Proposal or the. Design Work is delayed due to the
preparation of the Change Proposal), an equitable adjustment in the Schedule shall be made.

6.4 Claims.

In addition to submitting Change Proposals in response to the request of the Company,
the Design/Builder may submit one or more claims in the form of Change Proposals for any
requested adjustment i or Schedule permitted pursuant to the provisions of this
Agreement. In such eases, the Design!Builder shall give the Company written notice within

Days after it becomes aware of the event giving rise to the Change Proposal..
The Company shall ha 1) Days after receipt of the Design/Builder’s notice to
either confirm or refute the basis for the Change Proposal. If either the Design/Builder .or the
¯ Company becomes aware of an act or omission of the other which would give rise to a breach of
contract action, such party shall notify the other within a reasonable time after becoming aware
of such act or omission. Failure to give any notice required by this Article 6 shall be deemed a
waiver of the right of the claiming party to recover, but only to the extent the delay in giving
notice prejudices the rights of the non-claiming party.

38

G-5-44



6.5 Payment on Account of Change Orders and/or Excusable Delays.

k.

6.5.1.3 

.

6.5.2 Design Work. For Change Orders including additional Design work,

6.5.2.1 

6.5.2.2 
e.

6.5.2.3 
ve.
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6.5.3 Decreased Scope. With respect to Change Orders which decrease the Scope of
Work described on Exhl"bit A

.

’6.6 Changes on Account of Delay in Commencement of Work.

In the event the commencement of the Project is delayed beyond October 1, 2006 for any reason
other than the fault of the Design/Buil

als.

rs.

6.8 Time Extensions on Account of Change Orders.

The Design/Builder shall be entitled to a time extension in eonneetion with any Change
Order to the extent its time of performance is extended due to such Change Order.

ARTICLE 7
TRANSFER OF CARE, CUSTODY AND CONTROL

7.1 Care, Custody and Control by Design/Builder During Construction.

Design/Builder shall be responsible for care, custody and control of a Phase or portion
thereof, including responsibility for compliance with applicable safety and environmental laws,
rules, regulations and orders only during the period from (i) issuance of a notice to prgeeed and
release of possession of such Phase or portion thereof by Company to Design/Builder for
construction until (ii) Substantial Completion or other transfer of care, custody and control of.
such Phase or portion thereof back to Company in acoordanee with Section 7.2 below.

7.2 Substantial Completion; Partial Occupancy or Use.

At Substantial Completion of each building, unit or other portion of the Work, the care,
custody and control thereof shall pass to the Company. In any event, the care, custody, and
control of the Project or portion thereof shall pass to the Company no later than the time when
the Company takes physieal possession thereof. From and after the date of the transferof the
care, enstody, and control of the Project or portion thereof, the Company shall assume all risks of
physical loss or damage thereto and shall, and does hereby, release the Design/Builder from and
the Company will and shall cause its insurers to waive fights of subrogation against the
Design/Builder and its suppliers and Subcontractors for loss or damage to the Project which may
thereafter occur. In the event that loss or damage to the Project or portion thereof occurring after
Substantial Completion is due to the negligence of the Design/Builder or defective Work
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performed by the Design/Builder, the Design/Builder shall be responsible for any insurance
deductibles paid by the Company on account of such negligence or defective Work.
Notwithstanding the foregoing to the contrary, nothing in this Section 7.2 shall limit the
Design/Builder’s warranty obligations set forth in this Agreement.

ARTICLE 8
TEAM SUBCONTRACTORS AND SUBCONTRACTORS

8.1 Team Subcontractors.

The Design/Builder shall enter into a Team Subcontract with each Architect pursuant to
which the Design/Builder shall delegate all design responsibilities contained in this Agreement to
the Architect. Similarly, the Design/Builder shall enter into a Team Subcontract with the
Contractor pursuant to which the Design/Builder shall delegate the construction responsibilities
contained in this Agreement to the Contractor. The Team Subcontracts shall require each Team
Subcontractor, to the extent of the Work to be performed by such Team Subcontractor, to assume
towards the Design/Builder all the obligations and responsibilities which the Design/Builder by
the Contract Documents assumes towards the Company. All Team Subcontracts shall
incorporate the terms of this Agreement and the Contract Documents to the extent applicable to
the Work to be performed by the Team Subcontractor. Each Temn Subcontract shall expressly
preserve and protect the rights of the Company under the Contract Documents with respect to the
Work to be performed by the Team Subcontractor so that the subcontracting thereof will not
prejudice such rights, and shall include a provision granting to the Company the right to succeed
to the interest of, or otherwise accept an assignment of, such Team Subcontract, but only in the
event of a termination of this Agreement by the Company due to the existence of a
Design/Builder Event of Default. Any such assignment shall be subject to the prior rights of the
surety, if any, obligated under bond relating to the Agreement.

8.2 Subcontracts.

8.2.1 Incorporation of Contract Documents. The Team Subcontractors shall enter
into Subcontracts with various Subcontractors for portions of the Work delegated pursuant to the
Team Subcontracts. The Subcontracts shall require each Subcontractor, to the extent of the
Work to be performed by such Subcontractor, to assume towards the Team Subcontractor all the
obligations and responsibilities which the Team Subcontractor by the Team Subcontracts
assumes towards the Design/Builder. All Subcontracts shall incorporate the terms of the relevant
Team Subcontract, this Agreement and the Contract Documents to the extent applicable to the
Work to be performed by the Subcontractor.

8.2.2 Assignment of Subcontracts. Each Subcontract shall expressly preserve and
protect the rights of the Company under the Contract Documents with respect to the Work to be
performed by the Subcontractor so that the subcontracting thereof will not prejudice such rights,
and shall include provisions (a) granting to the Design/Builder the right to succeed to the interest
ot~ or otherwise accept an assignment of, such Subcontract, but only in the event of a termination
of the Team Subcontract by the Design/Builder (or its assignee) due to the existence of a default
by the Team Subcontractor; and (b) granting to the Company the fight to succeed to the interest
ot~ or otherwise accept an assignment ot~ such Subcontract, but only in the event of a termination
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of this Agreement by the Company due to the existence of a Design/Builder Event of Default and
a further termination of the Team Subcontract by the Company. Any such assignment shall be
subject to the prior fights of the surety, if any, obligated under bond relating to the Team
Subcontract.

8.3 SeN-Performed Work. The Contractor may perform portions of the Construction Work
with its own personnel or pursuant to Subcontracts with affiliates of the Contractor ("Self-
Performed Work"). With respect to such Self-Performed Work, the Contractor shall be deemed
to be a Subcontractor for purposes of calculating amounts payable under Change Orders. The
terms and conditions under which the Contractor or its affiliates perform Self-Performed Work
shall be competitive and at market rate

.

8.4 Subcontractor Bids. The Design/Builder shall use commercially reasonable efforts to
obtain a minimum of three bids from qualified subcontractors for each trade that will provide
labor and materials for the Project having a value in exce 00. The Design/Builder
will then select the subcontractor that represents the best value for the P

d.

ARTICLE 9
INSURANCE AND BONDS; INDEMNIFICATION

9.1 Insurance to be Provided by the Design/Builder.

The Design/Builder shall provide the insurance required of it by the provisions of Exhibit
L hereto, the cost of which shall be paid by the Design/Builder as a Cost of the Work.

9.2 Insurance to be Provided by the Company.

The Company shall provide the insurance required of it by the provisions of Exhibit L,
.

9.3 Payment and Performance Bonds.
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93.1 The Contractor shall furnish and deliver to the Company and the Design!Builder
the Payment and Performance Bonds in a form acceptable to the Credit Provider. The Contractor
shall deliver the Payment and Performance Bonds in a form acceptable to the Credit Provider
prior to, and as a condition precedent to, commencement of the Constmction Work on either
Site.

9.312 The Payment and Performance Bonds shall be furnished on behalf of the
Contractor, shall name the Design/Builder, the Company, and the Trustee as eo-obli

ctor.
Prior to the commencement of the Work on any alternate under the Constraetion Agreement
("Alternate"), the Surety that issued the relevant Payment Bond and Performance Bond shall
approve the inclusion of such Alternate in the coverage provided by the Payment Bond and
Perf0rmanee Bond. The Design/Builder shall require the Contractor to provide additional
payment and performance bonds, either through Subcontractor payment and performance bonds
or Contractor fiamished payment and performance bonds, so that the combined value of the
Subcontractor and Contractor payment and performance bonds exceeds the entire Cost of the
Work in the Construction Agreement, as and when provided in the Construction Agreement. All
payment and performance bonds issued pursuant to this Section (including, without limitation,
subcontractor payment and performance bonds) shall name the Design/Builder, the Company
and the Trustee as eo-obligees and shall be in the forms set forth on Exhibit N-1 hereto (with
respect to Contraetor-ftmaished payment and performanee bonds) or Exhibit N-2 (with respect to
Subcontractor-furnished payment and performance bonds). All payment and performance bonds
issued with respect to the Contractor shall be issued by a Surety. All other payment and
performance bonds shall be issued by sureties that appear on.the approved list of sureties issued
by the United States Department of Treasury.

9.3.3 The provisions of this Section 9.3 may not be modified or amended withottt the
prior written consent of the Credit Provider.

9.4 Indemnification.

9.4.1 Indemnification by Design/Builde

actor
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1.

9A.2 Indemnification by Compan

.

9.43 The Company’s Property. As provided by Article 7 hereof, as between the
Design/Builder and the Company, the Company assumes responsibility and risk for all loss of or
damage to property owned by or in the custody of the Company, however such loss or damage
shall occur, and agrees to maintain appropriate property damage insurance fully covering said
property from such risk naming the Design/Builder as additional insured and does hereby and
shall cause its insurers to waive rights of subrogation against the Design/Builder and its suppliers
and Subcontractors under any insurance which the Company may carry.

9.5 Company Agreement.

The Company, on its own behalf and on behalf of the Company’s officers, directors,
agents and affiliates, agrees that no contract claim shall be made against the contractor or the
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A_rchiteet for obligations of the Design/Builder unless the Company is expressly authorized to do
so pursuant to the provisions of this Agreement, including, but .not limited to, a elairn alleging
that the Design/Builder’s corporate status should be ignored in favor of claims against the
Contractor and!or the Architect.

ARTICLE 10
PROTECTION OF PERSONS AND PROPERTY

10.1 ¯ Safety Precautions and Programs.

10.1.1 Site Safety. The Design/Builder shall be responsible for initiating, maintaining
and providing supervision of safety precautions and programs in connection with the Work, and
shall also comply with any and all insurance carrier-mandated safety requirements and programs.

10.1.2 Notices. In connection with the performance of the Work, the Design/Builder
shall give notices and comply with Applicable Laws bearing on the safety of persons and
property and their protection from damage, injury or loss.

10.2 Safety of Persons and Property.

10.2.1 Reasonable Precautions. The Design/Builder shall take reasonable precautions
for the safety of, and shall provide reasonable protection to prevent damage, injury or loss to:

10.2.1.1 employees on the Work and other persons who may be affected thereby;

10.2.1.2 the Worl~ and materials and equipment to be incorporated therein, whether
in storage on or offthe Sites under care, custody or control of the Design/Builder; and

10.2.1.3 other property at the Sites or adjacent thereto, such as trees, shrubs, lawns,
walks, pavements, roadways, structures and utilities not designated for removal, relocation or
replacement in the course of the Construction Work.

10.2.2 Safeguards. The Design/Builder shall erect and maintain, as required by existing
conditions and performance of the Work, reasonable safeguards for safety and protection,
including posting danger signs and other warnings against hazards, promulgating safety
regulations and notififing Company and users of adjacent sites and utilities, and shall comply
fully with the requirements of the Occupational Safety and Health Administration ("OSBA").

10.2.3 Use of Explosives. When use or storage of explosives or other hazardous
materials or equipment or unusual methods are necessary for execution of the Construction
Work, the Design/Builder shall exercise utmost care and carry on such activities under
supervision of properly qualified personnel.

10.2.4 Remedy of Damage. The Design/Builder shall promptly remedy damage and
loss (other than damage or loss under property insurance required by Exhfbit L to be carried by
the Company or the Company’s Separate Contractors) to property referred to in Sections 10.2.1.2
and 10.2.1.3 caused in whole or in part by the Design/Builder or anyone directly employed by or
in control of Design/Builder and for whose acts Design/Builder may be liable and for which the
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Design/Builder is responsible under Sections 10.2.1.2 and 10.2.1.3, except damage or loss
attributable to acts or omissions of the Company, Separate Contractors or anyone directly or
indirectly employed by either of them, or by anyone for whose acts either of them may be liable,
and not attn’butable to the fault or negligence of the Design/Builder. The foregoing obligations
of the Design/Builder are in addition to the Design/Builder’s obligations under Section 9.4;
provided, however, that the Design/Builder’s obligations hereunder shall include only those costs
necessary to repair property damaged or lost (except to the extent professional liability insurance
proceeds are available therefor pursuant to the provisions of Section 9.4). All costs incurred by
the Design/Builder in connection with its obligations under this Section 10.2.4 shall be paid as
Cost of the Work 

10.2.5 Designation of Safety Coordinator. The Design/Builder shall designate or
eanse to be designated a responsible member of its organization at the Sites who has the
responsibility for the prevention of accidents.

10.2.6 Loads. The Design/Builder shall not load or permit any part of the Construction
Work or any Site to be loaded so as to endanger their safety.

10.3 Security.

The Design/Builder shall take any and all precautions that may be reasonably necessary
to render all portions of the Work, the Sites and any adjacent areas affected by the Work secure
in all material respects, to decrease the likelihood of accidents, and to avoid vandalism and other
contingencies which are liable to delay the Work or give rise to claims or liabilities. The
Design/Builder shall furnish and install all necessary facilities to provide safe means of access to
all points where Work is being performed. The Design/Builder shall take all precautions and
measures as may be reasonably necessary to secure each Site at all hours, including evenings,
holidays and non-work hours. Such precautions may include provision of security guards.

10.4 Damage to Property at the Sites.

The Design/Builder shall be responsible for any and all damage to property at the Sites
except to the extent caused by the acts or omissions of the Company or its Separate Contractors,
representatives, employees or agents and not covered by insurance. The costs and expenses
incurred by the Design/Builder pursuant to its obligations under this Arfiele shall be paid by the
Design/Builder as Cost of the Work to the extent that such costs and expenses are in excess of or
are not covered by required insurance, and to the extent of any deduetl’bles, unless caused by
Force Majeure, in which ease the provisions of Article 6 shall govern.

10.5 Damage to Property of Others.

The Design/Builder shall avoid damage, as a result of the Design/Builder’s operations, to
existing sidewalks, eurbs, streets, alleys, pavements, utilities, adjacent property, the work of
Separate Contractors and the property of the Company. The Design/Builder shall repair any
such damage eansed by the operations of the Design/Builder and shall bear the expense relating
thereto as a Cost of the Work to the extent that such costs and expenses are in excess of or are
not covered by required insurance, and to the extent of any deductible.
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10.6 Failure of Design/Builder to.Repair Damage.

If the Design/Builder fails to commence the repair of damage to property as set forth in
this Article, and diligently pursue such repair, then the Company, aft  Days prior
written notice to the Design/Builder (provided the Design/Builder has not commenced such
repair during suc Day period), may elect to repair such damages with its own forces
and to deduct fi:om, payments due or to become due to the Design/Builder amounts paid or.
incurred by the Company in correcting such damage.

10.7 Emergencies.

If an emergency affecting the safety of persons or property, the Design/Builder shall act,
at the Design/Builder’s discretion, to prevent threatened damage, injury or loss. The United
States Member shall have the authority to immediately suspend work when life threatening
safety violations or practices are observed or found. Additional costs or extensions of time
claimed by the Design/Builder on account of an emergency not caused by the fault or neglect of
the Design/Builder shall be determined as provided in Section 6.2 hereof.

ARTICLE 11
DISPUTES

11.1 Disputes between Company and Design/Builder:

In the event of any dispute arising between the Company and the Design/Builder
regarding any part of the Agre~aent or the Contract Dommaents, or the Parties’ obligations or
performance thereunder, either Party may institute the dispute resolution procedures set forth
herein. The Parties shall continue performance of their respective obligations hereunder
notwithstanding the existence of a dispute~

11.2 Dispute Resolution Procedures.

11.2.1 Initial Meeting to Resolve Disputes. Either Party may from time to time call a
special meeting for the resolution of disputes that would have a material impact on the cost or
progress of the Project. Such meeting shall be held at the Design/Builder’s offices 

 Days of written request therefor, which request shall specify in reasonable detail the
nature of the dispute. The meeting shall be attended by the Company’s Authorized
Representative, the Design/Builder’s Authorized Representativ

r.

11.2.2 Mediation.

11.2.2.1 If the dispute has not been resolved wi ess Days after the
special meeting has been held, a mediator, mutually acceptable to the Parties and experienced in
design and construction matters, shall be appointed. The cost of the mediator shall be shared by
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the Parties. The mediator shall be given written statements of the Parties and may review the
Site(s) and any relevant documents. The mediator shall call a meeting of the Parties within 

Days after Ms/her appointment, which meeting shall be attended by the Company’s
Authorized Representative, the Design/Builder’s Authorized Representative and any other person
who may be affected in any material respect by the resolution of such dispute. Such Authorized
.Representatives shall have anthodty to settle the dispute

 During such Day period, the mediator may
meet with the Parties separately.

11.2.2.2 No minutes shall be kept with respect to any mediation proceedings, and
the comments and/or findings of the mediator, together with any written statements prepared, shall
be non-binding, confidential and without prejudice to the fights and remedies of any Party. The
entire mediation process shall be eompleted wi ness Days of the date upon
which the initial special meeting is held, unless the Parties agree otherwise in writing. If the
dispute is settled through the mediation process, the decision will be implemented by written
agreement signed by the Parties.

11.2.3 Arbitration.

11.2.3.1 Any controversy or dispute not resolved through non-binding mediation
shall be settled by binding arbitration. Either Party may initiate arbitration by giving written
notice to the other Party after exhausting the mediation proced~es set forth herein. The notice
shall state the nature of the claim or dispute, the mount involved, if any, and the remedy sought.
The Company or the Design/Builder shall be entitled to (a) consolidate any arbitration involving
Design/Builder with related arbitrations involving other parties; or (b) join any other parties to
such arbitration.

11.2.3.2 The dispute shall be submitted to an independent arbitrator mutually
selected by the Parties. If the dispute has a value in excess ,000)
then at the election of either Party, there shall be a panel of three arbitrators. If the Parties do not
mutually agree on an arbitrator or arbitrators who is/are willing and able to serve, the Parties shall
then utilize the American Arbitration Association (or another entity acceptable to the Parties) to
provide the required independent arbitrator(s). The decision of the appointed independent
arbitrator(s) shall be final and binding on the Parties. In rendering a decision, the arbitrator(s)
shal! comply with the Construction Industry Arbitration Rules of the American Arbitration
Association in effect as of the Effective Date. The arbitrator(s) shall have no direct or indirect
social, political or business relationship of any sort with any of the Parties, their respective legal
counsel, or any other person or entity materially involved in the Project.

12.1

ARTICLE 12
EVENTS OF DEFAULT AND REMEDIES; TERMINATION

Design/Builder Events of Default.

Each of the following shall be considered a "Design/Builder Event of Default":
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12.1.1 if the Design/Builder persistently fails or neglects to carry out the Work in
accordance with the provisions of the Contract Documents, and fails, iness
Days written notice from the Company, to commence a cure to correct such failure or neglect
and thereafter diligently pursue such cure to completion;

12.1.2 if the Design/Builder materially breaches this Agreement and fail
Days written notice from the Company, to commence a cure to correct such breach and

thereafter diligently pursues such cure to completion (such breach to include, but not be limited
to, failure to make payment to Team Subcontractors for materials or labor ~ accordance with the
respective agreements between the Design/Builder and the Team Subcontractors or persistent
disregard of Applicable Laws);

12.1.3 if a custodian, trustee or receiver is appointed for the Design/Builder, or if the
Design/Builder becomes insolvent or bankrupt, is generally not paying its debts as they become
due or makes an assignment for the benefit of creditors, or the Design/Builder causes or suffers
an order for relief to be entered with respect to it under applicable Federal bankruptcy law or
applies for or consents to the appointment of a custodian, trustee or receiver for the
Design/Builder, or banla-uptcy, reorganization, arrangement or insolvency proceedings, or other
proceedings for relief under any b .ankruptey or similar law or laws for the relief of debtors, are
instituted by or against the Design/Builder, and in any of the foregoing eases such action is not
discharged or terminated wit 60) Days of its institution.

12.2 Remedies of the Company upon a Design/Builder Event of Default.

12.2.1 Termination of Agreement. Upon .the occurrence of a Design/Builder Event of
Default, the Company shall have the fight to terminate this Agreement 

Days written notice to the Design/Builder, provided that the Design/Builder has not
commenced a cure within su ess Day period and thereafter continues to
diligently cure until completion. Without prejudice to any other fights or remedies of the
Company, the Company, upon any such termination, subject to any prior rights of the Surety,
may:

12.2.1.1 take possession of the Sites and of all materials, equipment, tools and
construction equipment thereon owned by the Design/Builder;

12.2.1.2 accept assignment of the Team Subcontracts and/or Subcontracts; and

expedient.
12.2.1.3 finish the Work by whatever reasonable method the Company may deem

When the Company terminates this Agreement as aforesaid, the Design/Builder shall not
be entitled to receive further payment until the Work is fiui

n

12.3 Company Events of Default.
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Each of the following shall be considered a "Company Event of Default":

12.3.1 if the Work is stopped for a period of Days through no act or fault of
the Design/Builder for any of the following reasons:

12.3.1.1issuance of an order of a court or other public authority having
jurisdiction;

123.1.2 an act of government, such as a declaration of national emergency, making
material unavailable;

12.3.2 if the Work is stopped for a period 0) Days through no act or fault of
the Design/Builder because the Company has not made payment of undisputed amounts set forth
in an Application for Payment within the time stated in the Contract Documents;

12.3.3 if the Work is stopped for a period 0) Days pursuant to the provisions
of Section 3.1.5 because the Company has not provided the financial information required by
Section 3,1.5; or

12.3.4 ff a custodian, trustee or receiver is appointed :for the Company, or if the
Company becomes insolvent or bankrupt, is generally not paying its debts as they become due or
makes an assignment for the benefit of creditors, or the Company causes or suffers an order for
relief to be entered with respect to it under applicable Federal baakruptey law or applies, for or
consents to the appointment of a custodian, trustee or receiver for the Company, or bankruptcy,
reorganization, arrangement or insolvency proceedings, or other proceedings for relief under any
bankruptcy or similar law or laws for the relief of debtors, are instituted by or against the
Company, and in any of the foregoing eases such action is not discharged or terminated within
sixty (60) Days of its institution.

12.4 Remedies of the Design/Builder upon a-Company Event of Default.

If a Company Event of Default exists and is continuing, the Design/Builder may, upon
 Days additional written notice to the Company, terminate the Agreement and

recover from the Company payment for Work performed and for proven loss with respect to
materials, equipment tools, construction equipment, and services rendered, including reasonable
overhead and profit.

12.5 Representations and Remedies.

Except as otherwise provided in this Agreement, no remedy under the terms of this
Agreement is intended to be exclusive of any other remedy, but each and every such remedy
shal~.l, be cumulative and shall be in addition to any other remedies, existing now or hereafter, at
law, in equity or by statute. No delay or omission to exercise any fight or power accruing shall
impair any such right or power nor shall it be construed to be a waiver of any Event of Default or
acquiescence therein, and every such right and power may be exercised ~rom time to time as
often as may be deemed expedient.

12.6 Termination or Suspension for Convenience.
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12.6A Termination for Convenience. The Company may terminate this Agreement, or
any portion of Work to be performed hereunder at any time by a notice in writing from the
Company to the Design/Builder only if the United States Member terminates the Managing
Member for default under the provisions of the Second Amended and Restated Operating
Agreement. In such ease, the Company shall pay to the Desigrt/Builder all funds due the
Design/Builder for Work performed up to the date of termination, plus all demobilization and
close-out costs, including, but not limited to, any amounts payable to Team Subcontractors and
Subcontractors for early termination, plus reasonable overhead and profit on Work performed.
All funds due hereunder, including unpaid P, etainage, shall be released ty (30) Days of
termination of this Agreement for convenience.

12.6.2 Suspension for Convenience. The Company may, without cause, order the
Design/Builder in writing to suspend, delay or interrupt the Work in whole or in part for such
period of time as the Company may determine. An adjustment shall be made for increases in the
cost of performance of the Work, including Fee on the increased cost of performance, caused by
the suspension, delay or interruption, in aeeordanee with the Change Order provisions of this
Agreement. No adjustment shall be made to the extent (1) the performance is, was or would
have been so suspended, delayed or interrupted by another eanse for which the Design/Builder is
responsible or (2) that an equitable adjustment to /or Schedule is made or denied
under another provision of this Agreement. Adjustments made in the cost of performartee may
have a mutually agreed fixed or percentage Fee. Any claim for constructive suspension shall be
made in accordance with the procedures set forth in Article 6.

ARTICLE 13
MISCELLANEOUS PROVISIONS

13.1 Governing Law.

This Agreement shall be governed by the laws of the State of California, excluding
provisions thereof which refer to the laws of another jurisdiction. "

13.2 Successors and Assigns.

This Agreement and the Contract Documents shall be binding upon and shall inure to the
benefit of the Company and the Design/Builder and their respective successors and assigns.
Except as provided in the First Mortgage Loan Documents, neither Party shall assign this
Agreement as a whole without the prior written consent of the other Party. If either Party
attempts to make such an assignment without such consent, that Party shall nevertheless remain
legally responsible for all of its obligations under this Agreement and the Contract Documents.

13.3 Written Notice.

Written notice shall be deemed to have been duly served on the date of delivery if
delivered in person, on the Day after deposit if delivery by overnight courier, or two (2) Business
Days after deposit if delivery by placing in the United States mail, first class and certified, return
receipt requested with postage prepaid.All notices shall be addressed to the appropriate
Authorized Representative as follows:
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Naval Facilities Engineering Command, Southwest
1220 Pacific Highway
San Diego, CA 92132
Attention: Business Agreements Manager
Reference: Camp Pendleton & Quantico PPV

Naval Facilities Engineering Command
Special Venture Acquisition
1322 Patterson Avenue, SE, Suite 1000
Washington Navy Yard
Washington, DC 20374-5065

Reference: Camp Pendleton & Quantieo PPV
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13.4 Commencement of Statutory Limitation Period and Statute of Repose Period.

13.4.1 Before Substantial Completion. As to acts or failures to act occurring prior to
the relevant date of Substantial Completion, anyapplieable statute of limitations shall commence
to run and any alleged cause of action shall be deemed to have accrued in any and all events not
later than such date of Substantial Completion.

13.4.2 Between Substantial Completion and Final Completion. As to acts or failures
to act occurring between the relevant date of Substantial Completion and prior to Final
Completion, any applicable statute of limitations shall commence to run and any alleged Cause of
action shall be deemed to have accrued in any and all events not later than the date of Final
Completion.
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13.4.3 After Final Completion. As to acts or failures to act occurring after the date of
Final Completion, any applicable statute of limitations shall cornmence to run and any alleged
cause of action shall be deemed to have accrued in any and all events not later than the date of
any act or failure to act by the Design/Builder pursuant to any applicable warranty, the date of
any correction of Work or failure to correct Work by the Contractor, or the date of actual
commission of any other act or failure to perform any duty or obligation by the Design/Builder
or the Company, whlchewr occurs last.

13.4.4 Statute of Repose. The time period for the applicable Statute of Repose shall
commence to run at Substantial Completion of the Work.

13.5 Modifications.

No Modifications or Change Orders shall be valid unless in writing and signed by the
Company and the Design!Builder or their respective permitted successors and assigns. The
Design/Builder and the Company agree to make Modifications to this Agreement if requested by
the Company’s lender(s), the Credit Provider and the Trustee provided such Modifications do not
adversely affect the costs and/or risks and/or time of performance of the Work.

13;6 Interpretation.

13.6.1 Any and all headings of this Agreement are for eonveuienee of reference only and
do not modify, define or limit the provisions thereof. Words of any gender shall be deemed and
construed to include correlative words of the other gender. Words importing the singular
number shah include the plural number and vice versa, unless the context shall otherwise be
deemed to include all supplements andi0r amendments to any such exhibits or documents
entered into in accordance with the terms hereof and thereof. All references to any person or
entity shall be deemed to include any person or entity succeeding to the rights, duties and
obligations of such person or entity in accordance with the terms of this Agreement. Where
reference is made in this Agreement to another Contract Document, the reference refers to that
provision as amended or supplemented by the other provisions of the Contract Doeum~nts.

13.6.2 The provisions of this Agreement which by their nature are intended to survive
the termination, cancellation, completion or expiration of the Agreement, including, but not
limited to, any express limitations of or releases fi-om liability, shall continue as valid and
enforceable obligations of the Parties notwithstanding any such termination, cancellation,
completion or expiration.

13.7 Severability.

If any provision of this Agreement is held to be inoperative or unenforceable as applied
in any particular case because it conflicts with any other provision hereof or any constitution,
statute, ordinance, rule of law or public policy, or for any other reason, such holding shall not
have the effect of rendering the provision in question inoperative or unenforceable in any other
case, or of rendering any other provision herein contained inoperative or unenforceable to any
extent whatever. The invalidity of any one or more phrases, sentences, clauses or sections
contained in this Agreement shall not affect the remaining portions of this Agreement or any part

55

G-5-61



hereof, and they shall otherwise remain in full force and effect. In the event that any portion or
all of this Agreement is held to be void or unenforceable, the Parties agree to negotiate in a
commercially reasonable manner to emend the commercial and other terms of this Agreement in
order to effect the intent of the Parties as set forth in this Agreement.

13.8 Whole Agreement.

This Agreement, the Exhibits hereto and the Contract Documents shall constitute the
entire agreement between the Parties, and no inducements, considerations, promises or other
references shall be implied in.this Agreement that are not expressly addressed herein, except as
this Agreement is subject to Phase IV/IB Design/Builder’s Consent Agreement dated as of even
date herewith executed by the Design/Builder in favor of the Credit Provider and the Trustee
named therein.

13.9 Accounting Records.

The Company and the Company’s accountants shall be afforded access to the
Design/Builders records, books, correspondence, instructions, drawings, receipts, Team
Subcontracts, Subcontraets~ vouchers, memoranda and other data relating to this Agreement,
except financial information relating to those of the Design/Builder’s costs covered by the
Overhead, Fee, allowances, fixed rates., or of costs which are expressed in terms of percentages
of other costs, and lump sum subcontracts and/or change orders, and the Design/Builder shall
preserve these for a period o ) years after final payment, .or for such longer period as
may be required by law.

13.10 Limitation of Liability.

13.10.1 Notwithstanding anything in this Agreement to the contrary, in no event shall
either the Company or the Design/Builder, their respective members, partners, employees,
officers, agents or subcontractors, be liable for consequential, incidental, special or indirect
damages, except to the extent of insurance proceeds available therefor.

13.11 Audit and Records.

13.11.1 GeneraL As used in this Section 13.11, "records" includes books, documents,
accounting procedures and practices, and other data, regardless of type and regardless of whether
such items are in written form, in the form of computer data, or in any other form.

13.11.2 Examination of Costs. The Design/Builder shall maintain, and the
Company, the Managing Member and the United States Member shall have the right to examine
and audit, all records and other evidence sufficient to reflect properly all costs claimed to have
been incurred or anticipated to be incurred directly or indirectly in performance of this
Agreement.

13.113 Cost or Pricing Data. If the Design/Builder has been required to submit cost
or pricing data in connection with any pricing action relating to this Agreement, the Company,
the Managing Member and the United States Member, in order to evaluate the accuracy,
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completeness, and currency of the cost or pricing data, shall have the right m examine and audit
all of Design/Build~"s records, including computations and projections, related to:

13.11.3.1     The proposal for the Change Order, Change Directive or
Modification;

13.11.3.2 The discussions conducted regarding the proposal(s), including
those related to negotiating;,

or

13.11.3.3 Pricing of the Change Order, Change Directive, or Modification;

13.11.3.4     Performance of the Change Order, Change Directive, or
Modification.

13.11.4 Access. The Company, the Managing Member and the United States Member
shall have access to and the fight to examine any of Design/Builder’s directly pertinent records
involving transactions related to this Agreement or a subcontract hereunder. The Design/Builder
shall make available at its office at reasonable times the information described in this Section for
examination, audit, or reproduction, u ars after final payment under this Agreement or for
any shorter period specified by the United States Member.

13.11.4.1 If this Agreement is completely or partially terminated,
Design/Builder shall make available the records relating to the Work terminate  years after
any resulting final termination .settlement; and

13.11.4.2 In the event of disputes under Article 11 of this Agreement or any
litigation between the Company and the Design/Builder, the Design/Builder’s directly pertinent
records involving transactions related to this Agreement or a subcontract which are not privileged
communications between attorney and client or attorney work product shall be made available by
the Design!Builder until such time as such disputes or litigation are finally determined, including
all appeals relating thereto.

13.11.5 No Required Creation of Records. This Section 13.11 may not be construed to
require Design/Builder or subcontractor to create or maintain any record that Design/Builder or
subcontractor does not maintain in the ordinary course of business or pursuaut to a provision of
law.

IN WITNESS WHEREOF, the Parties have executed this Agreemem as of the date first
above written.

[Remainder of Page Intentionally Left Blank]

[Signatures Appear on the Following Pages]
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COMPANY:

...... ¯

[Signature Page to Phase IV/IB Design/Build Agreement (Page I of 2)]

[Signatures Continual on the Fo~|owing Pages]
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DESIGN BUILDER:

[Signature Page to Phase IV/IB Design/Build Agreemmat (Page 2 of 2)]
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LIST OF EXHIBITS

Exhibit A
Exhibit B
Exhibit C
Exhibit D
Exhibit E
Exhibit F
Exhibit G
Exhibit H
Exhibit I-1 -
Exhibit I-2
Exhibit I-3 -
Exhibit I-4
Exhibit l
Exhibit K
Exhibit L
Exhibit M
Exhibit N- 1
Exhibit N-2
Exhibit O
Exhibit P
Appendix P-1 -

Scope of Work
Construction Allowance Items
List of Contract Documents
Cost of the Work

Company Governmental Approvals
Project Phases
Schedule
Phase IB Site Description
Phase IV Site Description
Wire Mountain I~ Site Description
Santa Margarita Site Description
Procedures for Review of Design Materials
Authorized Representatives
Insurance Requirements
Design Group Members
Form of Contractor Payment Bond and Performance Bond
Form of Subcontractor Bonds

Davis Bacon Compliance
Davis Bacon Wage Determination
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LOCATION SCOPE DESCRIPTION

Replace existing 6" meter installed by on Phase 1 with 2 new meter assemblies:
One forward flow, capable of reading flows, down to 2.5 gpm,tha!.is RF ddve by
readable. If brought above ground, install fence, concrete pad. 2’’ meter assembly to
be reverse flow, capable of reading flows down to 2.5 gpm, that is RF drive by

¯ readable, concrete pad, install.fence.

Replace existing 12" meter installed b C on Phase I with new 12" forward flow
meter assembly, capable of reading flows down to 2.5 gpm, that is RF drive by
readable. Meter to be installed above ground with new concrete pad and fence.

Existing 12" Meter located North East of the Elementary School, to rebuild existing
meter assembly, convert to RF drive by readable, install concrete pad and fence.

Replace the existing PRV assembly located North East of the Elementary School.
Install concretepad.and 6’ chain link fence With 3 Pows barb wife and asphalt to 2"
outside of gate. PRVto be above ground:

Replace existing 12" with new 12" forward flow meter assembly, capable of.reading
flows down to 2.5 gpm, that is RF drive by readable. Meter to be installed above "
ground. Will use the existing concrete pad and fence.

Replace existing 8" meter installed by  on Phase I with new 8" forward flow meter
assembly, capable of reading flows down to 2.5 gpm, that is RF drive by readable.
Meter to be installed above ground with new fence; Will use existing concrete pad.

Two booster pumps, replace two 10" meters with new 10" forward flow meter
assembly, capable of reading flows down to 2;5 gpm, that is RF drive by readable..
Meter to be installed above ground with new concrete pad. We will use the existing
fence.

Two Deduct meters at West end of site are made up of 4 Neptune meters eacfi (total
of 8- 6" Neptune Meters). Rebuild existing meter assemblies; install a total of 8 - 6"
new meters that are RF drive by readable heads. Will use the existing concrete pads
and fencing.

Install new deduct meter at the Youth/Teen Center, meter to be RF drive b7y
readable head.

¯ Four existing PRV stations, replace existing PRV assemblies as shown on attached
drawing sheet PRk/-1.¯ A total of 5 PRVs are to be installed as depicted on page 35
of CLA-VAL company product data guide. At each location ihstall concrete pad and 6’
chain link fence with 3 rows barb wire and asphalt from concrete pad to 2’ outside of
gate. All PRVs to be above ground.
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EXHIBIT C

LIST OF CONTRACT DOCUMENTS

2~

o

o

o

Environmental Baseline Survey for Sit rita): For the San Diego
Regional Public Private Venture, MArine Corps Base Camp Pendleton, CalifOrnia,
dated July, 2002, prepared b g for Department of the Navy, Naval
Facilities Engineering Command, Southwest Division

Environmental Baseline Survey for Sit ar): For ~e San Diego Regional
Public Private Venture, Marine Base Camp Pendleton, California, dated July,
2002, prepared b g for Department of the Navy, Naval Facilities
Engineering Command, Southwest Division

Environmental Baseline Survey for Sit n 3): For the San Diego
Regional Public Private Venire, Marine Base Camp Pendleton, California, dated
July, 2002, prepared b ng for Department of the Navy, Naval
Facilities Engineering Command, Southwest Division

Environmental Baseline Survey for Site 8 ): For the San Diego
Regional Public Private Venture, Marine Base Camp Pendleton, California, dated
July, 2002, prepared by  for Department of .the Navy, Naval
Facilities Engineering Command, Southwest Division

Environmental Baseline Survey for Sit a 1: For the San Diego
Regional Publie Private Venture, Marine Base Camp Pendletorg California, dated
July, 2002, prepared b ng for Department of the Navy, Naval
Facilities Engineering Command, Southwest Division          .

Final: Environmental Baseline Surve

: dated June 28, 2004, prepared M Federal Programs
Corporation for Department of the Navy, Naval Facilities Engineering Command
(with respect to th rk only)

Final Environmental Baseline Survey for Public Private Venture. Phase IV
Military Family Housing Marine Corps Base Camp Pendleton, California,
prepared for Department of the Navy, Naval Facilities Engineering Command
Southwest, and prepared by CDM Federal Programs Corporation, on August 23,
2006

Environmental Baseline Survey (EBS) Upd ome Park
Marine Corps Base (MCB) Camp Pendleton, California, Naval Facilities
Engineering Command, Southwest, dated September 15, 2006

Environmental Baseline Survey (EBS) Upd sing Area 1,
Military Family Housing, Marine Corps Base (MCB) Camp Pendleton,

Exh. C-1
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10.

11.

12.

13.

14.

15.

16.

17.

California, Naval Facilities Engineering Command, Southwest, dated September
15, 20D6

Final: Phase I, Environmental Site Assessment For the Marine Corps Base Camp
Pendleton: San Diego Regional Public Private Venture, California, dated
September 11, 2003, prepared b Ltd.
(with respect to the Phase IB Sit arita
Site)

Final Phase I, Environmental Site Assessment itary
Family Housing an rk, Marine Corps Base Camp .
Pendleton, California: dated September 10, 2004, prepared up for
Camp Pendleton & Quantieo Housing; LLC a CB Camp Pendleton (with
respect to th  Mobile Home Park only)

Final Phase I Environmental Site Assessment: Public Private Venture Phase IV
Military Family Housing, Marine Corps Base Camp Pend!eton, Califonfia: dated
September 2006, prepared b p for Camp Pendleton & Quantieo
Housing, LLC

Final Phase II Environmental Site Assessment: Building 200 View
Housing Area, Camp Pendleton Public.Private Venture IV, Marine Corps Base
Camp pendleton, California: dated September 2006, prepared up
for Camp Pendleton & Quantieo Housing, LLC

General Decision Number: CA030001 12/23/2005 CA1, Mod-21 dated 12/23/05

Soils Report with Boring Logs Final Report Pending

SWPPP Storm Water Pollution Prevention Plan
c.

Final Report Pending

Construction Plans and Specifications for Phase IV/IBSee Following Pages
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COST OF THE WORK
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EXHIBIT F

COMPANY GOVERNMENTAL APPROVALS

The following constitute the ~egulatory approvals for which the Company~ responsible:

Department of the Navy:

1.. Prior to the commencement of construction, ati Environmental Protection Plan
("EPP") will be submitted to and approved by the Department of the Navy (the
"DON"). The EPP will include the following, to the extent applicable:

1.1 Copies of required applicable permits and licenses

1.2 Worker Health & Safety Plan

1.3 Hazardous Materials Response Plan

1.4 Storm Water Management Plan- implemented post construction . "

1.5Notice of Intent for general construction storm water permit

1.6 Storm Water Pollution Prevention Plan- implemented during construction

1.7Air Sampling and Analysis Plan

1.8Noise Monitoring and Abatement Plan

2. Prior to the commencement of construction, a demolition Plan will be submitted.to
and approved by the DoN.

3. Obtain written approval by the DoN on final design Plans and Specifications will be
submitted in accordance with Exhibit J of this Agreement.

4. Obtain any required Depredation Permits for trees, migratory birds, etc.

5. Provide all approvals and oversight,if necessary, to ensure that the Scope.of Work as
submitted by the Design/Builder satisfies all natural and cultural resources
requirements as outlined in the Company documents.

City of San Diego:

6. City of San Diego permits will not be required for any Work within.the Sites.

San Diego Air Pollution Control District~

Erda. F-1
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The Company is required to notify the San Diego Air Pollution Control District
("SDAPCD") of any and all construction related activity including, but not limited to,
demolition, site work, vertical construction and public/private infrastructure
construction.

Third Party Plan Review:

8. The Company shall obtain a third party to review the Plans and Specifications for
approval.                                 ’

Utilities: ¯

The Company is to provide all utility easement~ and services including, but not
limited to water, sewer, telephone, power, gas, phone, data and CATV. In addition,
the Company shall obtain any and all approvals from local jurisdictions, including the
DoN, if necessary, to obtain approvals for the install~ition of new utilities, along with.
connecting, discormeeting or plugging PWC utilities.

Group Approvals:

10. Currently there are no known required approyals from citizen gr6ups, associations,
etc.; however, should such approvals be required the Company shall obtain all
necessary approvals from applicable citizen groups or associations.

11. Although the foregoing are the only approvals the Company and the Design/Builder
believe are required to commence and complete the design and construction of the
project, additional or different approvals may be required in the future. To the extent
that such additional or different approvals are required relating to land use or the right
to construct the development on the Sites, such approvals shall be the responsibility
of the Company.

The term "D/B Submission" shall mean any of the items described in paragraphs 1, 2, 4,
and 5 above, or any component thereof..
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EXHIBIT G

PROJECT PHASES
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EXBIB1T I-1

PHASE IB SITE DESCRIPTION

That certain land owned by the Company serving Marine Corps Base Camp
Pendleton, San Diego County, California and part of Phase IB of the CPQ Project (as
such terms are defined in the Second Amended and Restated Operating Agreement),
as more particularly identified and described in Exhibit A-lb to the Second Amended
and Restated Operating Agreement, together with any improvements located thereon.
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EXiHBIT I-2

PHASE IV SITE DESCRIPTION

That certain land owned by the Company serving Mm-ine Corps Base Camp
Pendleton, San Diego County, California and part of Phase IV of the CPQ Project (as
such terms are defined in the Second Amended and Restated Operating Agreement),
as more particularly identified and described in Exhibit A-6 to the Second Amended
and Restated Operating Agreement, together with any improvements located thereon.
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EXHIBIT I-3

WIRE MOUNTAIN IlI SITE DESCRIPTION

That certain land owned by the Company serving Marine Corps Bas~ Camp
Pendleton, San Diego County, California, commonly rsferred to as the Wire
Mountain if[ neighborhood and part of Phase IA of the CPQ Project (as such terms
are defined in the Second Amended and Restated Operating Agreement), as more
particularly identified and described in Exhibit A-la to the Second Amended and
Restated Operating Agreement, together with any improvements located thereon.
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EXHIBIT I-4

SANTA MARGARITA SITE DESCRIPTION

That certain land owned by the Company serving Marine Corps Base Camp
Pendleton, San Diego County, California, commonly referred to as the Santa
Margarita neighborhood and part of Phase IA of the CPQ Project (as such terms are
defined in the Second Amended and Restated Operating Agreement), as more
particularly identified and described in Exhibit A-la to the Second Amended and
Restated Operating Agreement, together with any improvements located thereon.
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EXHIBIT J

PROCEDURES FOR REVIEW OF DESIGN MATERIALS

The Company acknowledges that the Schedule is "fast track" for design and
construction. !n~0~de~ Co ~aeebmmo-dai~th~ exp~-"-edited nature of the Schedule and
to avoid delays in the progress of the Work, the Company must make timely-
decisions and grant approvals for the Design Materials and Design Work when
requested by the Design/Builder.

The Company will provide written approval w (14) Days of
requested review for Design Materials and Design Work. The Company
acknowledges that the design Subcontractor and/or its consultants will not .stop
work during the review and approval period, and that delays in issuing review.
comments may impact the Substantial Completion dates given in Exhibit H. The
Company will inform the Design/Builder of any element of the Design Material
or Design Work that is not acceptable at the time of such review. If the Company
does not provide a written response within the fourteen day review time; then
after  Business Days written notice from the Design/Builder, .the Company
will have been deemed to approve the Design Materials or Design Work.

Except for the final Construction Documents, all Company approvals, comments,
and/or modifications will be incorporated into the next document iteration. The
Design/Builder and its Design Subcontractor will not be required to produce
revisions to review documents, unless said documents are unacceptable to the
Company. Comments and/or modifications to the final Construction Documents
will be incorporated and issued through addenda or modification of the relevant
document.

4. The following constitute the anticipated review stages of the Design Work:

[DESIGN SUMMARY ATTACHED]
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EXHIBIT K

AUTHORIZED REPRESENTATIVES

Camp Pendleton & Quantico Housing, LLC (the "Company") Representatives:

Mr. Scott D. Forrest
Naval Facilities Engineering Command
1322 Patterson Avenue, SE
Suite 1000
Washington Navy Yard
WashingtOn, DC 20374-5065
Attention: Special Ventures Acquisition Department
Phone: 202-685-9158

" Fax: 202-685-t569

G-5-303
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EXIt/BIT L

INSURANCE REQUIREMENTS

Prior to commencement of any work under this Agreement and, except as noted below,
until the completion and final payment is made for the work, the Design/Builder, as a
Cost of Work, shall purchase and maintain in a company 6~ coinl~afiie~ ia~r ~’-~--
authorized to do business in the jurisdiction in which the Project is located, insurance
which protects the Design/Builder from claims which may arise from the work
performed. Such insurance will be placed with insurance company or companies having
an A.M. Best l~ating ". Certificates of Insurance will be furnished to the Company
evidencing the required coverages as outlined below and will evidence the dates of such
coverage. The Design/Builder will require each Subcontractor to obtain insurance
coverage in types and amounts commensurate with industrypraetiee and the scope of
their respective subcontract.

1. Workers’ Compensation and Employers Liability Coverage to comply with the laws
of California where the project is located and elsewhere as may be required. Coverage
shall include:

Commercial General Liabili _ty Coverage: Coverage to include the following
extensions;

perations,
apse, and
tractual
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o Automobile Liability Coverage: Coverage for damages because of bodily injury,
death or ap~t~-on or pers6fis, o’r"~m~Seix~y-~d~aage arising out of the ownership,
maintenance or use of a motor vehicle.

o Commercial Umbrella Liability: Coverage will apply excess of the Employer’s
Liability Limits, Commercial Automobile Liability Limits, and Commercial General
Liability Limits. Coverage to be written on a following form (except for
Products/Completed Operations)

o Builder’s Risk Coverag

ct.

 is
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Off-Site Storage based on Project development and exposure.

l
......  " "

n.

The Design!Builder will endorse the Coranaereial General Liability, Automobile
Liability and Umbrella Policies to include the Company and the DoN as additional
insureds using . Coverage is to be endorsedto
reflect that this insurance is to be primary and non-contributory for the Company, and
the DoN, and ~hall include a waiver of subrogation for each of these entities.

o The Design/Builder shall file Certificates of Insurance with the Compmay prior to the
commencement of work and!or payment. Such Certificates shall be subject to the
approval of the Company as to the adequacy of protection and qualifications of the
insurer. In the event that the Design/Builder fails to furnish and maintain the required
insurance and provide satisfactory evidence thereof, the Company shall prov

 notice to the Design/Builder. Thereafter the Company shall have the right
to purchase and maintain insurance coverage as required per this Exhibit L, and
Design/Builder agrees to pay the cost of said insurance to the Company.

9. Company’s Liabilit-v Insurance

The Company shall be responsible for purchasing and maintaining the Company’s
usual liability insurance, if desired. Optionally, the Company may purchase and
maintain other insurance for self-protection against claims which may arise from
operations under this Agreement. The Design/Builder shall not be responsible for
purchasing and maintaining this optional Company’s liability insurance unless
specifically required by the Contract Documents.
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EXHIBIT N-1

FORM OF CONTRACTOR PAYMENT AND PERFORMANCE BOND

SEE TAB NO. 23 BELOW



EXHIBIT N-2

FORM OF SUBCONTRACTOR BONDS

PAYMENT BOND
(Subcontract)

Exh. N-2-1

G-5-312



Exh. N-2-2

G-5-313



CO-OBLIGEE RIDER

Exh. N-2-3

G-5-314



Exh. N-2-3

G-5-315



EXHIBIT O

G-5-316



Exh. 0-2

G-5-317



Exh. 0-3

G-5-318



EXHIBIT P

DAVIS BACON COMPLIANCE

Desigri/Builder Audit Procedure:

Design/Builder (which also may be referred to as "Contractor" or ’Trime
. Contractor") shall comply with, and require subcontractors through their Subcontract
Agreements to comply with, provisions of the Davis-Bacon Act and the applicable Wage
Decision (attached hereto as Appendix P-l), and the. Payrolls and Basic Records
provision. The Davis-Bacon Act as found in Federal Acquisition Regulation (FAR)
52.222-5 is provided below, and is followed by the Payrolls and Basic !~ecords provision.

Design/Builder shall require each subcontractor to submit their weekly payroll reports for
the month to the Design/Builder no later than the 7th day after the date the
subcontractor’s employees are paid their last payment for the month. Subcontractors
shall be advised that more frequent submissions may be required to resolve certain issues.

o Design/Builde~ shall take appropriate action to ensure that employees.performing work
on the project are properly classified and listed on the reports, and that minimum wages
and fringe benefits required by the Wage Decision are being paid. Design/Builder also
shall be respons~le for reconciling, as necessary, the Subcontra6tor’s payroll reports with
its daily reports; conducting interyiews, as appropriate, with subcontractor employees, to
verify actual wages being paid; and identifying discrepancies and possible violations.

o Design/Builder shall notify subc0ntraetors of discrepancies and possible violations, and
ensure that corrective actions, if required, are taken within 30 days.. If the Design/Builder
and the subcontractor cannot resolve discrepancies or possible violations, or required
corrective actions have not been taken within 30 days, the Design/Builder shall, submit a
report in detail to the Managing Member.

Design/Builder shall make all documents and materials, including its own certified
payroll reports, notifications regarding discrepancies, and possible violations, and records
concerning all follow-up actions, available to Managing Member upon request.

Formal response by the Design/Builder Department of Labor representatives,
Congressional offices, or other interested parties shall be coordinated by the Managing
Member with the Naval Facilities Engineering Command Business Agreement Manager
forthe project and Labor Advisor prior to responding.
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Davis-Bacon Act (Feb 1995)

(a) All laborers and mechanics employed or working upon the site of the work will be
paid unconditionally and not less. often than once a week, and without subsequent
deduction or rebate on any account (except such payroll deductions as are permitted by
regu!afions issued by the Secretary of Labor under ..th.e Copeland _.A. �~:..(g9. ,.C......~..,_p_art 3),
the full amount of wages and bonafide fringe bene~t~(o~ cash eqhivalents ther~i) due
at time of payment computed .at rates not less than those contained in the wage
determination of the Secretary of Labor which is attached hereto and made a part hereof,
regardless of any contractual relationship which may be alleged to exist between the
Contraetorand such laborers and mechanics. Contributions made or costs reasonably
anticipated for bona fide fringe benefits under section 1 (b)(2) of the Davis-Bacon Act
on behalf of laborers or mechanics are considered wages paid to such laborers or
mechanics, subject to the provisions of paragraph (d) of this clause; also: regular
contributions made or costs incurred for more than a weekly period (but not less often
than quarterly) under plans, funds, or programs which cover the particular weekly
period, are deemed to be constructively made or incurred during such period. Such
laborers and mechanics shall be paid not less than the appropriate wage rate and fringe.
benefits in the wage determination for the classification of work actually performed,
without regard to skill, except as provided in the clause entitled Apprentices and
Trainees. Laborers or mechanics performing work in more than one classification may
be compensated at the rate specified for each classification for the time actually worked
therein; provided, that the employers payroll records accurately set forth the time spent
in each classification in which work is performed. The wage determination (including
any additional classifications and wage rates conformed under paragraph (b) of this
clause) and the Davis-Bacon poster (WH-1321) shall be. posted at all times by the
Contractor and its subcontractors at the. site of the work in a prominent and accessible
place where it can be easily seen by the workers.

(b)(1) The Contracting Officer shall require that any class of laborers or mechanics
which is not listed in the wage determination and which is to be employed under the
contract shall be classified in conformance with the wage determination. The
Contracting Officer shall approve an additional classification and wage rate and fringe
benefits therefor only when all thefollowing criteria have been met:

(i) The work to be performed by the classification requested is not performed by a
classification in the wage determination.

(ii) The classification is utilized in the area by the construction industry.

(iii) The proposed wage rate, ineludirig any bona fide fi’inge benefits, bears a
reasonable relationship to the wage rates contained in the wage determination.

(2) If the Contractor and the laborers and mechanics to be employed in the classification
(if known), or their representatives, and the Contracting Officer agree on the
classification and wage rate (including the amount designated for fringebenefits, where
appropriate), a report of the action taken shall be sent by the Contracting Officer to the
Administrator of the:

Exh. P-2

G-5-320



Wage and Hour Division
Employment Standards Administration
U.S. Department of Labor
Washington, DC 20210

The Administrator or an authorized representative will approve, modify, or disapprove:
every additional classificatirn a~ti0n ffithiii 3~ d~)~"-bf"~eipt and so advise the
Contracting Officer or will notify the Contracting Officer within the 3Oday period that
additional time is necessary.

(3) In the event the Contractor, the laborers or mechanics to be employed in the
classification, or their representatives, and the Contracting Of-fleer do not agree on the
proposed classification and wage rate (including the amount designated for fringe
benefits, where appropriate), the Contracting Officer shall, refer the questions, including
the views of all interested parties and the recommendation of the Contracting Officer, to
the .Administrator of the Wage and Hour Division for determination. The Administrator,
or an authorized representative, will issue a determination within 30 days of receipt and
so advise the Contracting Officer or.will notify the Contracting Of-fleer within the 30-
day period that additional .time is necessary.

(4) The wage rote (including fringe benefits, where appropriate) determined pursuant to
paragraphs (b)(2) and (b)(3) of this clause shall be paid to all workers performing.work
in the classification under this contract from the first day on which work is performed in
the classification.

(e) Whenever the minimum wage rate prescribed in the contract for a class of laborers
.or mechanics includes a fringe benefit which is not expressed as an h0urly.rate, the
Contractor shall either pay the benefit, a~ stated in the wage. determination or shall pay
another bona fide fringe benefit or an hourly cash equivalent thereof.

(d) If the Contractor does not make payments to a trustee or other third person, the
Contractor may consider as part of the wages of any laborer .or mechanic the amount of
any costs reasonably anticipated .in providing bona fide fringe benefits under a plan or
program; provided, That the Secretary of Labor has found, upon the written request of
the Contractor, that the applicable standards of the Davis-Bacon Act.have been met. The
Secretary of Labor may require the Contractor to set aside in a separate account assets
for the meeting of obligations under the plan or program.

(End of clause)
Any action on the.part of-the Contracting officer will be arranged by the Naval
Facilities Engineering Command Business Agreement Manager and Labor Advisor.

Payrolls and Basic Records.

(a) Payrolls and basic records relating thereto shall be maintained by the Contractor and
subcontractors during the course of the work and preserved for a period of 3 years
thereafter for all laborers and mechanics working at the site of the Work. Such records
shall contain the name, address, and social security number of each such worker, his or
her correct classification" hourly rates of wages paid (including rates of contributions or
costs anticipated for bona fide fringe benefits or cash equivalents thereof of the types
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described in section 1 ~b)(2)(B) of the Davis-Bacon Act), daily and weekly number of
hours wbrked, deductions made, and actual wages paid. Whenever the Secretary of
Labor has found, under paragraph (d) of the clause entitled Davis-Bacon Act, that the
wages of any laborer or mechanic include the amount of any costs reasonably
anticipated in providing benefits under a plan or program described in section 1 (b)(2)(B)

. of the Davis-Bacon Act, the Contractor and subcontractors shall maintain records which
show that fli~ cominitment t-o~de~eh benefits is enforceable, that the plau or
program is financially responsible, and that the plan or program has been communicated
in writing to the laborers or mechanics affected, and records which show the costs
anticipated or the actual cost incurred in providing such benefits. Contractors and
subcontractors employing apprentices or trainees under approved programs shall
maintain written evidence of the registration of apprenticeship programs and
certification of trainee programs, the registration of the apprentices and trainees, and the
ratios and wage rates prescribed in the applicable programs.

(b)(1) The Contractor shall prepare and retain and ~ubcontractors submit for each week
in which any contract work is performed a copy of all payrolls to the Contractor no later.
than the 7th day after the date the subeontractor’s employees are paid their last paym.ent
for the month. The payrolls submitted shall set out accurately and completely all of the
information required to be maintained under paragraph (a) of this clause. This
information may be submitted in any form desired. Optional Form WH-347 (Federal
Stock Number 029-005-00014-1) is available for this purpose and may be purehas.ed
¯ from the Superintendent of Documents, U.S. Government Printing Office, Washington,
DC 20402.

The Prime Contractor is responsible for the submission of copies of payrolls by all
subcontractors.

(2) Each payroll submitted shall be accompanied by a "Statement of Compliance,"
signed by the Contractor or subcontractor or his or her agent who pays or supervises the
payment of the persons employed under the contract and shall certify-

(i) That the payroll for the payroll period contains the information required to be
maintained under paragraph (a) of this clause and that such information is correct
and complete;

(ii) That each laborer or mechanic (including each helper, apprentice, and trainee)
employed on the contract during the payroll period has been paid the full weekly
wages earned, without rebate, either directly or indirectly, and that no deductions
have been made either directly or indirectly from the full wages earned, other than
permissible deductions as set forth in the Regulations, 29 CFR part 3; and

(iii) That each laborer or mechanic has been paid not less than the applicable wage
rates and fringe benefits or cash equivalents for the classification of work
performed, as specified in the applicable wage determination incorporated into the
contract.

(3) The weekly submission of a properly executed certification set forth on the reverse
side of Optional Form WH-347 shall satisfy the requirement for submission of the
"Statement of Compliance" required by paragraph (b)(2) of this clause.
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(4) The falsification of any of the certifications in this clause may subject the Contractor
or subcontractor to civil or criminal prosecution .under Section 1001 of Title 18 and
Section 3729 of Title 31 of the United States Code.

(c) The Contractor or subcontractor shall make the recx;rds required under paragraph (a)
of this clause available for inspection, copying, or transcription by the Prime Contractor,
.the Mar~_aging::M..e__mber of the partnership, and the Naval Facilities Engineering:
Command Business Agreement Manager or’ Labor Advisor. The Contractor or
subcontractor shall permit Prime Contractor, the Managing Member or representatives
of the Department. of Labor to i~terview employees during worldng hours on the job. If
the Contractor or subcontractor fails to submit required records or to make them
available, the Prime Contractor or Managing Member may, after written notice to the
Contractor or subcontractor, take such action as may be necessary to cause the
suspension of any further payment. Furthermore, failure to submit the required records
upon request or to .make such records available may be grounds for debarment action
pursuant to 29 CFR 5.12.

Additional clarification and guidance may be issued regarding the implementation and
enforcement of the Davis-Bacon Act under the Design/Build Agreement.
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APPENDIX P-1

DAVIS BACON WAGE DETERMINATION

[SEE ATTACKED]

Exh. P (Appendix P-l)
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Publication .Da~:~
¯ 06/1:.~/2003 .
Ol/-30/2oo . "
02/1~/2004 "

..
:03/26/2004
05/21/2004
0~/i 6/2064
08/27/200.4
10/08/2004.
11/19/2004.
01./14/2005.

01/28/2005
¯02/11/2005
04/08/2005
06/17/2005

Modification Number
0
1
2
3:
4
5
6
7
8
9
10
11
12
13
14
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15
16
17
18.
19
20.

.21

07/22/2005
08/0512005
08119/2005
09109/2005
1.1/18/2005
1 o2/ 0o5
1.2723/2005

ASBE000.5-002 08/01/2004

R~tes, Fringes
;’ :

Asbestos Workers/kishlator       "
(Ihohdes the"~i~plieation of
all insulatiag materials;
proteetive,.eo~erings,
coati~.~, and .finishes to all
D~pes0fme.ehanical systeri~s)...$ 34.06

ASBE0005~004 08/01/2005

Rates Fringe~

Asbestos Removal
wbrkerihazardous.mat~rial
h~.dlei (includes
preparation, wetting,-
. stripping, .removal,
scrapping, va~utmaing, bagging
anddisposing of all
insulation materials ~om
mechanical.systems, whether
they contain ~sbestos o~ not)..$19.20

* BOIL0092-003 10/01/2005

Rates Fringes

Boilermaker ....................$ 33.19 17.86

.* BRCA0004-008 11/01/2005

Rates Fringes

Bricklayer; Marble Setter ......$ 29.00

9,84

6.38.

9.70
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BRCAO018-004 09/01/2005

Fringes

Marble Finishe~. ...............$ 21.52
Tile Finisher ........:.: .......$ 1 ~/.82
Tile Layer .......; .............$ 28,30

* BRCA0018-010 i 1/01/2005

6.65
6.00

10:47

Rates Fringes

Terrazzo Finisher ........L .....$23~59 7.99
Terrazzo Worker ................$ 30.63 8.46

CARP0409-002 07/0i/2005 "" ¯ " .

Rates    Fringes

Diver
(1) Wet ........... .....LL.~$.557.44 8:47’..
(2) Standby .......... ........$ 278.72 8.47
(3) Tender ..................$ 270.72

Amounts in "Rates’ column are per day

CARP0409-008 07/01/2003

Rates    Fringes .

¯ Modular Furniiure Installer
(1) Mobile Filing System
Installer....£2 ............$13.76 5.80
(2) ModularFumiture " "
Installer .........~....~....$14.36..- 5.80
(3) Full Wall Teehnieima.....$ 20.47.
Full Wall Technician ........$ 20.47
Mobile Filing S3~stem
Installer ...................$13.76 5.80
Modular Furniture Iustaller.$14.36

CARP0547-001 07/01/2005.

Rates Fringes

Carpenters:

5.80
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(.1) Bridge .................$ 31.64 8.47
(2) Commercial Building..’..$ 28.06
(3)  eavy &.mghW.ay.: ......$3 ..51
(.4) Residential / Light
Commerelal ..................$ 24175 8.47

i Mi.llwright. .....: .....: .......$32.01 8.47
Piledriver .......; .....,.:...;.$ 31.64 8.47

CARP0547-002 07/01/2005

¯ : Rates

i(t) Work, on wood framed
¯ ~onstru~’.on of single .
family residences,
apartrnenta orcondominiums

Fringes

under four stories
Dryw~l Installe~/Lather:i.$19.00
Drywall Stoeker]$~apper.;.$11.00

¯ (2)All other work
Drywall lmstfiiler / Lather.$ 24.96
Di’ywall Stocker/S .crapper...$11.00

8.47
8.47

6.47
4.96

6.47
4.96

* ELEC0569-00t 12/01/2005

Rates Fringe.s

Eleetrieiam (Tunnel Work)
Cable Splicer ......: ........$ 33.47
Electrician. ................;$ 32.63 .

Eleetrieiam: (All Other
Work, Inc ’ud g 4 Stories.
Residential)

Cable Splicer ............... $ 29~75

3%+9.55
..3%+9.55

3%+9.55

* ELEC0569-005 12/01/2005

Rates Fringes

Sound & Communieatioris
Sound Technician ......’ ......$ 2i.65’ ¯ 3%+9.08
Soundman.2 .................$16.24 ¯3%+7.51

SOUND TECHNICIAN: Terminating, operating and performing
final eheck;ofit
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SOUNDMAN: Wi~e-pulting, splicing, asso~:nbling and ins~ling
devices

SCOPE OF WORK. Assembly, "installation, operatio..n, s~rvice and
mainttmance of compohents or-systems as used in closed
circuit tdevision, amplified master television
distn’6ution, CATV on private prop~x, intercommunication,bu~gla~ ~ .arch," .fire alarm, life support arid all security

alarms, pdyat~e andpublic td~hone and related telephone
int~&~ni~eot~ .public address, paging, audio, language,
electronic, back.ground music syst~ less than line q01tage
¯ or.an)~ system acceptable for class two wiring for private,
c~mm~rcial, orindustrial use furnished bY leased wire,
t~equency modulation, or oth~. recording devices, electddal
apparet:as by means of which de~’a-icity is applied to the
amplification, transmission, transference, recording or
r~roduction.of voice, music, sound,.impulses and video;
.Excluded &ore this Scope of Work - transmission, s .re’vice
and maintenance ofbackground music. All of the above
shall include the inflation and transmi.~sion over fib~r "
optics.

ELP.(~0569-O06 07/01/2005

W6rk on street lighting;,, traffic signals; and underground
systems and/o~ established cas~nents outside of buildings

Rates F~inges .

Traffic signal, street .light
and.underground work

Utility Teclmician #1 .......$18.15
Utility Technician #2...~...$16.50

3%+6.62.
3%+6,62

STREET LIGHT & TRAFFIC SIGNAL WORK:

UTILITY TECHNICIAN #1: Installation Of street fights and
.traffic signals, including electrical circuitry,
programmable controller, pedestal-mounted electrical meter
enclosures and laying ofpre-assembl&l cable in ducts. The
layout of electrical systems and communication installation
including proper pbsition of trench deptl~, and radius.at
duct banks, location for manholes, street lights and
traffic signals.
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.
":~C12452001 06/0i).~05 --     ’

Rates F~g~s

(2) E~uipm~t ~ia~a

~o~, co~erei~ motor

~m~~es (50 tom
~d.below), ~d ov~heM

~uipm~t)~..2 ..........L..$ 3 !.03.
~(3) ~o~..= ......,...$ 23.73
~:(4)Po~d~...: ......:~,...$ 34.69

3.75%+10~03

3.75%+9.25
3~75%+9~29

Rates " Fiir~ges

Et~v.at0r Mechanic. ......... ....$ ~.8.215    12.015

FOO.TNOTE:
Vacation Pay:8% with 5 or more years of service, 6% for 6
months to. 5 years.s~ee.. Paid Holidays: New Years Day,
Memorial Day,Ind~.pendenee Day, Labor Day, Thanksgiving Day
and Friday after, ’and Cl~-islmaas Day.

ENGI001g~003 07/01/2005

Rates Fringes
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Power,--~uipment Operators
(Cr ..arieS, Piledrivin~ &
Hoi~.~) " .

GROL~P" 1 ..............¯ .......$ 31~45:
~ 2 ...... ;?.~"a~L.:~....$.32~3

3̄ ....: ...........:L$32:~ ’

~RO~ 1 ....................$ 32.73

GROUt~ 3. ...................$33.16
G.ROUP" 4 ....................$-33.38

". GROUP. 5 ....................$ 33.49 .
- GROUP. 6 ...........;A:..$ 33.61
.GROUP 7 ....................$ 33.91

Power Equipmen~ Op.eratorg "
ORO.UP 1 ....................$ 30:10
GROUP 2: .....~ .............$ 30.88

GROUP 4 ........~.a..,L..$ 32.16..

i5 ....................$ 32:88
~R.O~ 8. ..................$ 3~:99

GROUP 11 ....................$ 34.21
GROUP 12 ....................$ 33.28
GROUP 13 ....................$ 33.38
GROUP 14.-. ........: .........$ 33.41
GROUP 15 .......~: ...........$ 33.49
GROUP 1.6 ....................$ 33,61.
GROUP 17....: ................$ 33.78
GROUP 18 ....................$ 33.88
GROUP 19......: .............$ 33.99

14.95
14.95

14,95.
14.95
14.95
.14.95
14.95.

14.95
14.95.
14.9.5~
i4.95.
14.95
14.95
14.95

14.95
t4.95
14.95
14.95

.-~14.95,
14.95
t4.95
14~95
1̄4.95
14.95
14.95
!,4.95
14:95
14.95
14=95
14.95
14.95
14.95
14.95
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¯ GROUP 20 ....................$ 3,~.11
GRO~.21 ....................$ 34.28
GROUt? 2~2....L.. ............$ 34.38
GROUP 23 ....................$ 34..49
GROUP 24 ................2...$ 34.61

14.95
14.95
14.95
14.95 ’ ¯
14.95
14.95

FOOTNOTES:
PKE.MRJM. PAY of $3.75.per hour shall bepaid on all powe)
iequipm~.~t’operator work a~ CampPendleton, Point Atguello,
and Yaud~burg AFfL "

-~¢orkers reCluired to suit up. and work.in a tiazkrdo.us material
~vironm’~t: $2.0015er h6ur addif!onai~. Com. binatlori mixer
and.eompress6~ operator on gunite work shall be classified’ ’
as a concrete mobile mixer operator.

POWER EQUIPMENT OPERATORS CLASSIFICATIONS

GROUPI: Bargeman; Brakeman; Compressor operator; Ditch
Wi.tch,. with seat or simil~ type equipment; Elevator
operator, inside;Engineer Offer; Fofldi~ t~per~it6r
(includes loed, lull or similar types under 5 tons;
Generator operator, Generator, p.ump or. eompr.ess0y plant
~perator;., Pump operatgr; Signalman; Switchman

GROUP 2: Asphalt-rubber plant ~perator(nurse tank operator);
Concrete rn~.er operatorskiptype; Conveyor operator,
.Fireman; Forklift operator (inelud.es loed, lull or similar
Wpes over 5 tons; Hydrostatic pump operator, oiler crusher

¯ (asphalt. or concrete plant); Petromat laydown machine;-
side dum jack; Ser .ezaing and eonv..eyor machine oepratbr (or
similar types); Skiploader (wheel type Ulb to. 3/4 .yd.
without attachment); Tar pot fireman; Temporary heating
p!ant operator;, Trenching maeliine offer

¯ GRouP 3: Asphalt-rubBer blend operator;.Bobcat 0r ~afil~.
type (~idesteer); Equipment greaser (raek);"Ford Ferguson
(wi. "th dragtype attachments); Helicopter radioman (ground);
Stationary pipe wrapping and cleaningmaehine operator

GROUP 4: Asphalt plant fireman; Backhoe operator (mini-max or
similar type); Boring machine operator; Boxman or mixerman
(asphalt or concrete); Chip spread’nag machine operator;
Concrete cleaning decontamination machine operator;
Concrete Pump. Operator (small portable); Drilling machine
operator, smallauger types (Texoma super eeonomatie or
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GROUP 7: Welder - Gen~raI

GROUP 8: A~phalt or concrete spreading operator (tamping or
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GROUP 9: Heavy Duty Repairman

GROUP 1.0: Drilling machine operator~ Bucket or auger types
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GROUP 14.’.:Canal..liner ope~stor;, cmaal ~4mmer 9perator,
Remote- control earthrmoving e.q~p..ment operato~ (0peratifig
a .~ncI piece of equli~,ment: .$1..66 her hour adaiti0na~);
Wheel excavator op~a~br (over 750 cu. yds.)

GROUP 15: Rubber-fired earth-moving equipment operator,
operating equipment with push-pi~ll, system (s’mgle engine,
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Cat i!!ar,  uc id, Ath y W gon and sim ar types with
and a11 att~chm~ts owr 2~ yds. and up to andincluding ~0
yds. ~cl~); Rubb~-tired earth-moving equipment operator,
operatmg~:eqn~lyment with push-pull system (multiple
engine-~fpto and ’re.eluding 25 yds. struck).

GROUP 19-" Rotex concrete belt operator (or similar types);
Riabber-~ired earth-moving equipment operator~ operating in
tandem (scrapers, belly dumps and similar types in any
combination, excluding eompaeti.on uults - single engine,
C.at~pillar, Euclid, Athey Wagon and similar, types with any

¯ and all attachmentsover 25 yds,and up to and-including 50
eu..y~s, siJ’uek);’Rubber-tired earth-moving equipment

¯ opera~or, ope.rating in tandem (scrapers, belly dumps and
. similar-bjpes ih any combination, excbading compaction-
units - multiple engine, np to and ineluding 25 yds, struck)

¯ GRouP20: Rubber-tired earth-moving equipment 6perator,
0Perating’in tandem (scrapers, belly dumps and-similar
types in any combination, excluding compaction units -
single engine, over 50 yds. stru.ek); Rubber-tirexl
earth~moving equipment operator, operating in tandem
(scrapers, belly dumps~ and similar types in. any

¯ combination, excluding compaction units - multiple engine,
Euclid, Caterpillar and similar, over 25 yds. and up to.50
yds. struck) .

GROUP 21: Rubber-tired earth-moving equipment operator,
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operating in tand~nn (scrapers, belly dumps and similar
types in my.combination; excluding compaction units -
inultiple engine~ Euclkl, Caterpillar and similar type, over
50cu. yds. struck)

GROUP 22: Rubber-tired earth-moving equipment operator,.
operating equipment with Se tandem push-pull system
(single ~gine, up tO and.includ~g 25 yds. struck)

GROUP 23: Rubber-tired earth-m.o~ing equipment operator,
operating equipment with the tandem push-pul! system
(siugl� enginc~.Caterpillar, Euclid, Athey Wagon and
simi!ar types with any ~ud ali attachments over 25 yds. and
up tO and including 50 yds. stmck);Rubber-tired .
em-~h-moving equipment operator, operating with the taudmn
push-pull system (multiple engifie, up tO and including 25.
yds.  wack). ¯

GROUP 24: Rubber,tired earth-moving equipment operator, "
operating equipment with the tandem push-pull system.
(single engine, over 50°yds. struck); Rubber-tired      :

¯ earth-movitig equipment operator, operating equipment with
the tandem.push-pull system (multiple engine, Euclid,
Caterpillar and similar, over 25 yds.. andup to 50 yds..
struck)

GROUP 25: Conm-~tc pump operator-track mounted; Rubber, tired
earth-moving equipment op.erator, operating equipment with
the tandem-push-pull system (multiple engine, Euclid,
Caterpillar and similar type, over 50 ~ yds. struck)

CRAN~S, P. ILEDRIVING AND HOISTING EQUIPMENT CLASSIFICATIONS"

GROUP 1: Engineer oiler; Fork lift operator (includes loed,
lull or similar types)

GROUP 2: Truck crane.oiler

GROUP 3: A-frame or wiuch track operator; Ross carrier
Operator (jobsite)

GROUP 4: Bridge-type unloader and turntable operator;
Helicopter hoist operator

GROUP 5: Hydraulic boom truck; Stinger crane (Austin-Western
or.similar type); Tugger hoist operator (1 dram).

Appendix P-l-13

G-5-337



GROUP,6: Bridge crane, operator, Cret6r’eraneoperator, Hoisi
¯ operator (Ctiicago boom and: similar type); Lift mobile
operator; Lift slab machine operator (Vagtbor~ and.simila~
types); Ma..terial hoist and/or manlift operator; Polar
-g .~."~ crane opera~0r; SelfClimbing scaffold (.or similar
t~pO;.Shovel, backhoe,dragline, clamshell operator (over
3/4 yd. and up t6,,,5 ~.et3. : yds..-mre); Tugger hoist operator

�lamShell o#~a. t&:(o’~ 5 et~ yds. mrc); Tower crafio
repair;., Tugger hoist operator (3 drum) .

S: Cr=eoperator io 2S ton
capacity); Crawler transpgi’ter operator; Derrick barge
operator (up.to and including 25 ton capacity); Hoist
op~tor, stiff-!egs,.Quy:d.erriek or simil." ar. type (up.to. .
¯ and.~clud~.g.25 ton, capa~ity);Shovel,.backhoe, dragline,
clm~a~, shel| operator (over $~-ea. yds., M.1LC.)      .

GROUP. 9: Crane operat0~ (ov.er 25 tonsand up to and including
50"i9~ mrc); D .er_rick barge operator (o~er 25 tons up to
and including 50 tons rare); Highline cableway operator;
Ho..i.st op~ator, stifflegs, GUy denSck or similar type ..
(o~r 25 tom up to and including 50 tons mrc); K-crane
OlSerat.0~; Polar. crane operator; Se!f erecting tOWer crane
operator maximum lii~g capacity ten tons

GROUP 10: CYan~ operator (ov~ 50 tons and up to and
¯ including ~100 tons mrs); Derrick barge operator (over 50
tons up to and including 100 tons .torch; Hoist operator,
slifflegs, Guy dm-ick or similar typ¢(o9er.50 tons up to

¯ and.including 100 tons mrcj~ Mobile tower crane operator
; (o’ver 50 tons, up to andincluding 100 tons M.K.C.); Tower

crane operator and tower gantry

GROUP 11 :.,C~ane operator (over 100 tom and up. to and.
inclnding 200 tons rare); Derdek barge Operator (over 100
.tom.up tomad including.200 tons rare); Hoist operator,
stifflegs, Guy derrick or similar type (over 100tons up
to mad.’meluding 200ions mre); Mobile tower crane operator
(o#er 100 tons .up to and including 200 tons rare)

Gi~oUP 12: Crane operator (over 200 tons up to and including
300tons rare); Derrick barge operator (over 200 tons up to
mad including 300 tons rare); Hoist operator, sfifflegs,
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Guy derrick or similar type (over 200 tons, up to and
including 300 tons mrc); Mobile tower crane operator (ove~
200 tons, up to and including 300 tons rare)

GROUP 13: cr~me operator (over300 tons); Derrick.barg~
operator (over 300tons); Helicopter pilot; Hoist operat6r,
stifflegs, Guy derrick 6r.similar type (over 300 tons);
Mobile tower erane.0perator (over 300 tons)

TUNNEL CLASSIFICATIONS

GKouP 1: SkJploader (wheel type 6p to 3/4 yd. without
. attachment)       " " : ..

GROUP 2: pow.er.-driven j~mbo form setter operator-

GROUP 3: Dinkey loeom0tive or motorpers0n (UP to and
including 1.0 tom) .

GROUP 4: Bit sharpener; Equipment greaser (greasetmek);
Slip form pump operato.r(power-driven hydraulic lif6ng -
device for concrete forms); Tugger hoist operator (1 drtnn);
Ttmnel locomotive operator (over- 10 and up to and. including
~o to~)

GROUP 5: Backhoe operator (upto and including 3/4 yd.);
Small Ford, case or similar; Drill doctor; Grouting machine
operator; Heading shield operator;, Hea~c-duty repairperson;
Loader operator (Athey, Euclid,.Sierra and similar types);

¯ Mueldng machine operator (1/4 yd., rubber-tired, rail or
track type); Pneumati¢ concrete pla.eing machine opem’tor
(I-Iackley-Presswell or similar type); Pn&m~.atie heading
shield (tunnel); Pumperete-gun operator’, Tractor compressor
drJll combination operator; Tugger hoist operator (2 drum);
Tunnel locomotive operator (over 30 tons)

GROUP 6: HeavyDuty. Repairman

GROUP 7: Tunnel mole boring machine operator

ENGI0012-004 08/01/2005

Rates Fringes

P.ower.equipment operators:
09REDGnq~) ¯

Appendix P-l-15

G~5-339



(I) Levbmaan., ..............$ 38.1o
(2)Dredge"dozer ............$ 33.63
(3) .D. eckmate;.., .........L.$ 33.52
(.4) .Winch operator (stem " "
~ch on ar~ge) ............$ 32.97
(5) F~reman-.Oiler,
Deeldiaud, Bargeman,
I.~veekiand ...................$32.43
(6)Baige Mate.J..~ .........$. 33.04

re.oN0002:004 07/01/2605.

14.95
14.95

14.95

14.95

¯ 14.95
14.95

Rates Fringes"

Ironworkers~.
Fe~ieeEreetor, .......~ ......$ 31.16 .
Ornamentali K.e’mforeip.. g¯
and Slruetural~~.~ .......... $ 32.06

PREMIUM P.AY:

’15.285

15-285

$3.00 additional per.hour at the following loeafi6m:

china Lake Naval Test Station, Cliocolate Mountains’Naval
Reserve-’Nilaud,
Edwards AFB~ Fort Irwin MfiitaryStation, Fort Irwin Training
Center-GoldstOne, San.Clemehte Island,. San Nicholas Island,
Susanville Fdderal Prison, 29 Palms - Mhrine Corps,-U.$. Marine
Bhse - Barstow, U.S: NaVal AJr.Facility- Sealey, Vandenberg.A.FB. . .

$2.00 additional per hour at the fgllowi~g iocations:.

Army.D~fefise Language Insfithte’ - Monterey, Fallon Air Base,
Naval Post Graduate Sch0ol~ Monterey, Yermo Marine Corps
Logistics Canier

$1.00 additional p~ hour at the following locationsi:

Port Hueneme, Port Mugu, U.S: Coast Guard Station - Two Rock

LABO0089-001.07/01/2005

Rates

Laborers

Fringes
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(P,.ES IDENTIAi,.CONSTRUCTION -
So0 definitioia below)

(1) Cleanup; Landsehpiflg,
Fencing (chain link 6r wood)$ .19.39
(2) Allo~r wbrk; ......... $20.53¯Laborers: (BUILDING and all

other ReSidential ConStruction)
Group 1. .......; .........:..$ 22..48"
Grbup 2 .............". .......$.’23.:08
Group3 .....,... ..... .......$23.71
GrOUp 4...: ...............,.$ 25;47
Group 5 .......: .............$ 25.86

10.85
10.85
10.85
.!0.85
-10.85

9.44
9.44

9i44RESIDENTIAL DEFINITION:" Wood or. metal frame eons~a~tion
of shagle family residenee.~,.apartments andeondominams -
. excluding (a) projects that exeeeit three stories over’a
garage level, .~) any utility Work sug..h.as tdephonc, gas,..
Wat~z~, ’se~er and: other utilities an~l~i~ any’ "fine grading
.work, uti~tywbrk br paving work ~ the fiature street and
tmblie right-of-waN But ineludingatl rough grading work
at the job site be.hind~e existing right.~fway

¯ LABORER CLASSiYlCATIONS "

GROUP 1: Clean~. g and haiidling of.pmiel forms; Concrete
Sereeding .for Rought Strike-of~,.:Conerete, water ~
Demolition laborer, Flagman; Gas, oiland/or water pipelihe

. laborer;- General Laborer;, General eleag-up laborer;,
Landscape laborer; Jetting laborer; Tempor ..a~ water and
air lines laborer; Mati~rial hoset~an (w .alls, slabs, floors
and decks); Pkigging,-fillingof.g...he.e-bolt holes; Dry
.packing of.eonerete;Railr0ad m..~., tenance, Repair Trackman
and road beds, Streetcar and rkil~oad construction trae
labom’rs; Slipform misers; SI.urr~seal orews (mixer
operator, applicator operatorl squeegeeman, :Shuttle m~
top man); filing.                  .                -..
of cracks by any method on any surface; Tarrnan and mortar
man; Tool m~b or tool ho~e laborer; Window cleaner; Wire
Mesh puling-all concrete pouring operations

GRoUP 2: Asphalt Shoveler; Cement Damper (on I ydrd or larger
mixer and handling bulk Cement); Cesspool digg~ and
installer; Chud.ktender; Chute man, pouring concrete, the.
handling of the.eut.e from ready mix ~a’ueks, such as walls,
slabS, decks, floors, foundations, footings, curbs,-gutters
and sidewalks; Concrete curer-impervious membrane and form
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6tier;, Cuttingtorch.operator (flemoliton); .Guinea chaser;, . i
Headboard man-asphlt; Laborer,
packing rod Steel and pans; membrane vapor barrier instal.ler,
Power broom sweepers (small);.Riiprap, stonepaver., placing
stone or wet saeked concrete; Roto scraper and till~ Tank
sealer, and cleaner;, Tree el~mber, failer; .chain saw
¯ operator, Pittsburgh Chipper and similar type.brtash
s]~redders; Underground laborers, ineluding..eais~on bellower

GKOU~..:. 3: Buggym. 9bile; Concrete cutting torehi Concrete
6uttip.. g:~o~eh; :Concrete pile.eutter;.Drilt~, jackhammer, 2
o~/2 feet drill steel or longer;.Dri Pak-it machine; I-f!.gh
’:~ealCT (incl~diag.. . ..             " ’       "
drilling ofsa~e); Hydro seeder and similar t~pe; Impact
wren, eh, mult-p!a.te; Kettlemen, potmen and mean applying
asph.~t, lay-kold,..ereosote, line eansfie and similar type
materials (applying
means appl ’.’.~ng" dipping, brushing or handlingof waeh
mat.etials.f0r pipewrapping and waterproofing); Operators
ofpneumati.e, gas, electric tools, ~’bratring machines,
pavement breakers~ air blasting, come-al0ng" antl similar
meehaniel.to01s not separately classifiedherein;
Pipelayers back hp man coating, groutha, g" making of joints,
~ea .’.~. g" caulking, diapering and inelduing rubber gasket
joi~s, pointing and an~ andall other services;Rotary
Sdarifie~.or multiple head concrete.chipping seaarifier;
Steel headerboard man and guideline setter;, Tampers,
Barl~o, Waeker and similar type; Trenching machine,
h~dpmpelled

GROUP ,~: Asphalt raker, luterm, an, ~on~, apshalt dumpman and
asphalt ~reader boxes (all.types); C6~acr~te core cutter
(walls~ ~oo~ or ceilings), Grinder or sander, Concrete
saw man; cutting walls or flat work, scoring old or new
conerete; Crib~er~.shorer, lagging, sheeting and trench
l~racing, hand-~ided lagging hammer; Laser beam~
comaeetion with laborer’s .work; Oversize concrete vibrator.
operator. 70 pounds and over, pipelayer performing all
services in ~e laying, installation and all forms of
connection of pipe fi:om the point of receiving pipe in the
ditch until completion of oepration, incltiding any and all
forms of tubular material, whether pipe, metallic or
non-metallic, conduit, and any other stationarytype of
tubular device used for the
conveying of any substance or dement, whether water, sewage,
solid, gas, air or other product whatsoever and without
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regard to-the nature of mat~al from which the tubuiar.
material is fabricated; N0 joint pil~e, and Stripping of
same; Prefabricated manhole installer; Sandblaster
(nozzleman), Porta shot-blast, Water.blasting

:

GROUP. 5i B1~t~s Powd~anaa~All ~’0~k ofl0adiag holes~
plachxg afld blasting of’ .a[_l pwder and .explosiVes. of
whatever type, regardless ofmethod~ised for such loading
and.p!acipg; Driller- -
all;power drills, excluding jackhammer, wheth. ~’core,
diam. on,.~: .Wagon, track, multiple u~i.’t~, a~.d any.and all other
typesof fliechanieal drills without.rdga~d:t6 the form of
¯ m°..fi.ve power.. ....

LABo0089-002 05/01 200S

l~ates Fringes

Mason Tender...~. ..............$ 21.90 - 10.04

LABO0089-004 07101/2005

HEAVY AND. HIGHWAY cONSTRUCTION

Rates    Fringes

.Laborers:
GROUP 1 ............: ........$ 22.02 10.85
GROUP 2: ....................$ 22..46 10.85
GROUP 3 ...............: .....$ 22.8:~.’ i0.85
GROUP 4...:.: ...............$ 23.66 10.85
GRO.UP 5 .............: .......$ 24.74 ’10;85

LABOREI  CLASSIFICATIONS
¯GROUP 1 :.Laborer: General or Construction Lab0fer,. Landscape
Lab6rer. Asphalt Rubber Material.L~ader. Boring.Machine
Tender .(outside), Carpenter Laborer (cleaning, handling,
oiling & blowing of panel forms and lumber)~ Concrete
Laborer, Concrete Screeding for rough strike-off~ Concrete
water c~’ing. Concrete Curb & Gutter laborer, Certified
Confined Space Laborer, Demolition.labo~er & Cl6aning of
Brick and lumb~r,Expansion Joint Caulking; Environmental
Remediatior~ Monitoring Well, Toxic waste and Gcotechnical
Drill tender, Fine Grader, Fire Watcher, L’-mabers, Brush
Loader, Pilers and Debris Han~llers. flagman. Gas Oil and
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Robotic Tools .in. con~cction ~ith Laborers. work; Pip.elayer" ¯
BackupM .an (Coating, grouting,m makein~ of joints, sealifig~
caulking, diapering including robber gasket joints,
pointing and other services).. Power Post Hole Digger,
Rotary Sckrifier(mulfiple head concrete, chipper " ..
scarifi .er), Rock S....Enger, Shot Blast exluipment-(8 to 48
ifi~hes), Steel Headerb6ard Man and G~deline Setter,
TamperiWacker op.era.tor and similartypes~ Trenching Machine
hand propelled.

.GxouP 4. i"A y worker expo. ed to raw s v ge... sphalt
-L~iteman~ Asphalt Dumpman, Aspha]i Spr~ader B6xes~ Concrete
C-oreCutter, Concrete Saw.Man,. Cribber, Sh.orer, Head Rock
slinger, Installation of subsurface instrumentation,
monitoring Wells. or p0ints,.remediation system installer;
.Laborer, asptiaR-mbber distributor bootman~ oversize.concrete. vibrator.operators,70 pounds or.o;cer. P. ipelayer,

Pffefabficat.ed ManhOle Installer,. San. dbla~t Nozzleman
(Water Balsting-Porta Shot Blast), Traffic Lane Closure.

GROUP. 5i Blasters Powderman-All work of loading holes,.
placing and blasting of all powder and explosives of
Whatever type, regardless of method.used for such loading
hnd placing;,. Horizontaldirecfional..driller, Boring system,
Electronic traldng, ’Driller: all power drills excluding
jackhammer, whether core, diamond, wagon, track, multiple
¯ .unit, and all other types of mechanical drills without

. regard to form of motive power..Environmental remediation,
Moilitoringwell, Toxic wast~ and Geoteehnical driller,

¯ -Toxic waste removal. Welding in conne~tionwith Laborer’s
work.

LABO0300-008 08/03/2005

Rates    .Fringes

Plaster Clean-up Laborer .......$ 2t.63 12.72
Plasterer tender ...............$ 24.18 12.72

Work at MilitaryBases - $3.00 additional per h0ur:.
Coronado Naval Amphibious Base, Fort Irwin,. George AFB,
Marine Corps Air Station-29 Palms, Imperial Beach Naval Air
Station, Marine Corps Logistics Supply Base, Marine.Corps
Pickle Meadows, Mountain Warfare Training Center, Naval
Air.Facility-Seeley, North Island Naval Air Station,
Vandenberg AFB.
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LABO0882-001 01!0112005

Rates _ .Fringes

Asbestos R~noval Laborer .......$ 22.50 10.10

SCOPE OF WORK: includes site, mobilization, initial site
c.lean-up,.site p~eparation, rvmovfii of asbe~os-cgntaining
material and[~Xic-was~.e (’mchding l~ad:abat~n~nt and.any
oth~..t0Xic mi~tefia~s), encapsulation,. ~nclosure,~d
di~p6sal of asBbstos- containing materials -~l toxic waste
0nclhding leaa ~ba~mentan.d .~y 0th~ ~o~.~a~firial.h) by
hind or with e~uipment or.machinery;, sgaff’olding
fabrication of~.em, porary wooden barriers, and assembly o£
decontamination.stafions:

LABO118~,-O01 07/01-/2005-’

Rates Fringes

Laborers: (HORIZONTAL
DIRECTIONAL DRILLING)

(1) Ddlling Crew Laborer...$ 22.I4 8.36
(2) Vehicle OperatoffHauler.$ 22.31 :8.36
(3) Horizontal Directional
.Drill. Operator .....~ ........$ 24A6 " 8.36
(4) Electronic Tracking ..
L6cator .....................$ 26.16 8.36

¯ Laborcrs: (STRIPING/SLURRY
SEAL)

GROUP 1 ............. ........$.22.6’~ " " 11.19
GROUP 2.~ ...................$ 2].97 11.19
GROUP 3 ....................~$ 25.98 I 1.19
GROUP 4 .....................$ 27;72 11A9

LABOP,_~RS - STRIPING.CLASSIFICATIONS

GROUP 1: Protective coating,pavement sealing, including
repair and filling of cracks by any method onany surfae~
in parking lots, gamecourts and playgrounds; carstops;

- operation ofal! related machinery and equipment; ~quipment
repair technician

GROUP 2: Traffic surface abrasive blaster; pot tender -
removal of all Waffle lines and markings by any method

Appendix P-1-22

G-5-346



preparation Of surface for.coatings;. Traffic control
p,~son: .controlling anal dire.eting traffic.through-both

¯ e0n,centional and moving lane cl6s~res; operation of all
rela.ted machinery and equipment .. . ..

GR~)UP3: Traffi~"delineatin.g device app!j~atof: Layout and.
application of pay .e~pent markers, delineating signs, rumble
and.traffiel)ars, adhe~!ves,.gi~ide inar.k~,: 0th~.::,traffie
~ldineating:deviees:ineludihg.traffidebnt~ol. ’TkiiS -

appl.ieafi~r~ process. Traffic p~0.’~eetive d~l~et(~g s3K~tem
installe~. removes, ~eloeates, install..s; permmaenfly.
affixed ro..adside.an, d parking.delineation barricades,
~fencing, cable anchor, guard,rail~ ref~en~ signs,..
moniiment m-arkers; operation of all related machinery and
equ~at; power broom swayer

4: stdp .  ayo t and app c fioa.oftr mc
andmark’_m_ gs; hgt thermo plastie;.tape traffic, stripes and: ¯
markings: including traffic control; operation of all
related machinery and equipment .... "

PA O0 6-O04 07/o, /2o0 

R~tes Fringes

Painters: (~acluding Lead.
Abiitement)

Building..& Heavy .
Construction ......... : ...... $ 26.67

-Resideniial COnstruetion....$ 20,05
7.49

5.10

*PAIN0036-010 10/01/2005

Rates Fringes.

Drywall Finisher
(t) Building & Heavy
Constmetio~x ...............$ 21.35
(2) Residential
Construction (Wood ~mue
apartments, Single family
homes and .multi-duplexes
up to and including four

8283
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stories)...:...’: ............$18.0.0

PAIN0036-012 09107/2004

Rates

¯ Glazier,. .................:£.,..$ 28.00 "

5:76

Fringes

10.75

PA~0036-019. 02/01/2005 "

.. Rates Fringes

...Sbt~ Floor Layer.., ............$ 20:82 7.90

PLAS0200-005 01/01./2005

Rates Fringes

Plasterer~ ...................$ 24.03 7.12

NORTH ISLAND NAVAL AIR STATION, COLORADO NAVAL. AMPH!BIOUS
BASE, IIVIPE ...~4.L BEACH NAVAL.AiR STATION: $3;00 additionaliier.hour"    --

PLA~’$05..00-001 06/28/2005

Rates    Fringes

Cement Mason
GROUP .1 ...........;.i...:...$ 23.79. 6.33
GROin.. 2 .....................$ 25:44 6:33
GROUP 3....; .......~ .........$ 28.1~ " 6.43

.CEMENT. MASONS. - woi’k, inside’the building line, meeting the

GROUP 1: ReSidential Wood frame project of any size; work
classified as Type.~!, IV 6r Typ.e V construction;
interior tenant improvement Work regardless the Size of the
project; any wood. frame project of four stories or less.

ḠROUP2: Work. classified as type I and II construction

GROUP 3: All. other work

’PLUM0016-066. 07/01/2005
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Rates’ Fringes

Pl~mbex, Pipcfitt~r,
Steamfitter

(1) Work on

~prov~t ~.r~odel works 24.19
(2) Wo~ onn~
~d r~od~g of

stor~ not.to exe~5,000
"sq. ~. of~Qof space. ..... $ 30.~2

(4) C~p P~dlaom .........$ 33.61

¯
PLUM0016-011 07/01/2005

10.44

12:66
12.63
-12.63

Rates .Fringes

¯ Plumber/Pipefitter
Resideatial....~ ............$ 25.32 9.88

PLUM0345-001 07101/2005

Rates Fringes

Plumbers
Landscape~Ixfigation Fitter.$ 23.98
Sewer & Stoma Drain WorL.-..$ 2!.06

ROOF.0045-001 08/01/2005

Rates    ¯ Fringes

Roofer (including Built Up,
Composition and Single Ply)....$ 21.95

SFCA0669-001 01/01/2005

5.38

Rates Fringes

Sprinlder Fitteri Fire .........$ 24.50 11.50

SHEE0206-001 07/01/2005
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Rates Fringes

Sheet metal worker
Camp P~nd.leton.. ............25 29.93 13.88.
Remainder of San Diego :
County ......- ................$ 27.93 13.88

Sheet Metal
Sheet Metal Technician. .....$:20.66 .. 4.53

SHEET METAL TECItNIcIAN - SCOPE:
a.:.Existing residential buildingS, both single’antl
multi-family, where,, efidh uni"t.!~ heat&l "afid/or.:.eooled by a
Sel~arate system "b~ .New single:family residential buildings ¯    -.
including tracts, q. New m~lti-fatm’lyresidential buildingi,
not exceeding fi~,e, stories ofllving space, in height, provided
each unit is heated~or cooled by. a separate ~ystem. Hotels and
motels ~re ex.eluded, d. LIGHT. COMME. ~CIAL WORKi Any sheet
metal,. heating and.air..eondifioning Work. ~erforAned on. a project         ’
where the total construction cost, excluding land, is under
$1,000,00Q:.. e; TENANT IMPROVE!vIENT WORK: .Any work necessary to
finish interior spa~es tO conform to theoeeupanN of
commercial buildings, after completion of the b.uildi~g shell

TEAM0036-001. 06/01/2005

R̄ates Fringes

Truck drivers:
GROUP 1 ......: ..............$13.41
GROUP 2 ............; ........$ 23.00
GROUP 3 .....................$ 23.20
GROUP.4 .....................$ 23.40
GROUP 5 .....................$ 23.60
GROuP 6 ...................25 24.10
GROUP 7 ........; .....~ ......$ 25.60"

12.77
12.77
12.77
12.77
12.77
t2.77
1Z77

FOOTNOTE: HAZMAT PAY: Work on a hazmat job, where hazmat
certification is required, shall be pai~ in addition to
the classification working in,~s i’ollows: Levels A, B and
C - +$1.00 per hour. Workers shall b~ paid-hazmatpay in
increments of four (4) and eight (8) hours.

TRUCK DRIVER CLASSll~ICA.TIONS
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GROUP 1: Swamper, fu~l p~rson (ruder without trucks.)

GROUP 2: Tw6-axle dump tracks; twovaxle fiat bed; bunkermau
concrete pumping track; industrial lift track; forldift
under 15,000 lbs

GROUP 3: Two-axle water track; three-axle dump track; thl~-
axle flat bed; erosi0n.c0ntrot nozzleman; dmnperete ~ruck
less than 6 1/2 yd00; forklift 15,000.1bs. and over; Prell
~ruck; pipeline-work truck dr~ve,-;, road oil spr~d.er, "
cement distrib.u..tor or.slurry driver; boot!nan; Ross carrier

OROUP 4i Off-road dump trucks under 35 tommfg ra~ed -
¯ caPaeiw., four axles but less thhn seven axles~ low-b~d:
tmek and trailer; tra~gjt niix tracks under 8 yds.; three
axle water tmeks; erosion contr61 .drive; grout mixer
track; dump.crete, 6-1/2 yds. and over; dumpster.tmeks; DW
i0’s, 20’s and over~ fuel.track and d .ynami~; tmek
greaser;, tmek moimted mobile sweeper;, winch track, two
axles ¯

GROUP 5: Off-~oad dump tree.ks 35 tom.and o9er mfg rated
capacity; 7. axles or more; transit mix tm~ks 8yds. and
ova; A- flame tracks or Swedish etane~itireman, Winch
tmek 3 axles or more..

GRouP 6: Off-road special equipment (including but not
limited to water pull.tankers, Athey wagons, DIB, B7.0
Euelids or like equipment)

GROUP 7: Repairman

WELDERS - Receive rate ptesen’bed for craft performing
operation to which welding is hacidental.

Unlisted classifications needed for work not included within
the scope of the classifications listed may be added after
award only as provided in the labor standards contract clauses
(~gCFR 5.5 (a) (1) (~)).
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In the li~ting above, the "SU"-designafiop metals that rates
listed under the identifier do not reflect collectively
bargained wage and fi~gebenefit rates. Oth~ designations
indicate unions Whose rates h~iv~b~en determined .to. be

¯ prey, aft’rag..

WAGE DETERMINATION APPEALSPROCESS

thee1.) Has been an inifial.de~io~i in the matter? This
be.;          ¯

*"an .existing published wage determination. .
* a survey underlying a wage.determination
* .a Wagd’~d Hour Division letter setting forth a position on
-: awage:detamimtion matter ’                  .
* a conformance (additi0naldassifieafionahd rate) ruling

On survey.~ei.ated matters, initi~ contact, including rexlUeSts
for summaries of..surveys, should be withthe Wage and Hour
Regional Office for the ar~ in which the ~ey was conducted
because those Regional Offios~ have respbnm’bility for the
Davis~B~c0n survey program. If the response from:this initial
contact iS not.satisfact0rY, then the pro.eels deseffbed in 2.)
and 3.) should be.followed.

¯ With regard to any othe~ matter not ye~ ripe for the formal
process described here, initial contact shouldbe with the
Branch of Construction Wage Det .ermin.ati0ns, Write to:.

Bran. ch.of Cons.traction Wag~ Determinations

Wage and Hour.Division

U.S. Departmen~ of Labor

200 ConstittRio"n Aveniae, N.W.

Washington~ DC 20210

2.) If the answer to the question in 1:) is yes, then an.
interested party (those affected by the action) can request .
review and reconsideration fi~om the Wage and HourAdministrator
(See 29 CFR Part 1.8 and 29 CFK Part 7). Write to:
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Wage and Hour Adminis~:ator

Ū.S. Department of Labor

200 Consfitufio.n Avenue, N..W.

Wa~gton, DC 20210

The reque.st should be accompanied by a full. statci~nt, of the
interested party’s .positlo.n and. ~.y.any infonnat~,on (wage
pay~......�.~t data,, prej~ct description; area practice mat~ial,.etc.)..,tha..t the. r~xtu~st~.,r." .cons!d~srel~v .ah~ to?the issue.

~.)’tfthe dezisioh of the Admini~rafst is not ~avorable, an "
intcmstexlparty may appeal directly to the Administrative
Re~iew Boar~l (form~rl)> the Wage Appeals Board). Write to:

AdmJni .s~rative Rev~� Board

U.S. D~partm~nt of Labor

200 Constitution Avenue, N.W.

Washington, DC 20210

45 All decisions by the Administrative Review Board are final.

END OF GENERAL DECISION
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PHASE V PENDLETON DESIGN/BUILD AGREEMENT

This Phase V Pendleton Design/Build Agreement (this "Agreement") dated as of
October 1, 2007 and effective for all purposes as of October 1, 2007 (the "Effective Date") is by
and between Camp Pendleton & Quantico Housing, LLC, a Delaware limited liability company
(the "Company"), an liability
company (the "Design/Builder").

RECITALS

WHEREAS, the Company has selected the Design/Builder to perform, either directly or
pursuant to Subcontracts (hereinafter defined), the design, engineering and construction services
set forth in this Agreement and the Contract Documents (hereinafter defined); and

WHEREAS, the Design/Builder is ready, willing and able to perform the services
required in accordance with the terms and conditions of this Agreement.

NOW, THEREFORE, in consideration of the Recitals, and other good and valuable
consideration, the receipt and sufficiency of which are hereby acknowledged, the parties,
intending to be legally bound, do hereby agree as follows:

ARTICLE 1
DEFINITIONS

1.1 "Additional Services Fee" shall have the meaning set forth in Section 6.5.2.1 hereof.

1.2 "Affiliate" means with respect to any entity, a second entity which is controlled by, controls
or is under common contro! with such first entity.

1.3 "Agreement" means this Phase V Pendleton Design/Build Agreement and all amendments
and/or modifications hereto executed by the Parties.

1.4 "Alternate" shall have the meaning set forth in Section 9.3.2 hereof.

1.5 "Applicable Laws" means all laws (including, without limitation, the Davis-Bacon Act),
codes, ordinances, rules, regulations and orders of governmental authorities having jurisdiction
over the applicable Sites and/or the Work.

1.6 "Application for Payment" means the document prepared by the Design/Builder and
submitted to the Company showing the Design/Builder’s entitlement to progress payments, the
requirements of which are more fully described in Section 5.3 hereof.

1.7 "Architeeff mean

1.8 "Authorized Representatives" means those individuals appointed by the Company and the
Design/Builder from time to time in accordance with the provisions of Section 3.1.1 and Exhibit
K hereof.

#400583812
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1.9 "Certificate of Substantial Completion" means a certificate prepared by the Design/Builder
and forwarded to the Company stating that the Design!Builder believes in good faith that the
Work or applicable portion thereof is Substantially Complete.

1.10 "Certificate of Final Completion" means a certificate prepared by the Design/Builder
and forwarded to the Company stating that the Design!Builder believes in good faith that the
Work or applicable portion thereof is Finally Complete and that the Design/Builder is entitled to
final payment in accordance with the provisions of Section 5.13 hereof.

1.11 "Change Directive" means a written order signed by the Company directing a change in
the Work. A Change Directive shall state a proposed basis for adjustment, if any, in the

r Schedule. The Company may order changes in the Work
within the general scope of this Agreement, and a Change Directive shall be used in the absence
of total agreement on the terms of a Change Order.

1.12 "Change Order" means a written order signed by the Design/Builder and the Company
authorizing a change in the Work, which also may adjust th he Schedule, and
which shall constitute a Modification  Schedule may be changed only by
Change Order.

1.13 "Change Proposal" means a proposal for a Change Order submitted by the
Design/Builder to the Company, either at the request of the Company, or at the Design/Builder’s
own initiative.

1.14 "Civil Engineer" mea Inc.

1.15 "Claims" shall have the meaning set forth in Section 2.3.1.2 hereof.

1.16 "Company" means Camp Pendleton & Quantico Housing, LLC, a Delaware limited
liability company.

1.17 "Company Event of Default" shall have the meaning set forth in Section 12.3 hereof.

1.18 "Company Indemnified Parties" means the Company, its members, agents, partners
and employees.

1.19 "Construction Agreement" means that certain Phase V Pendleton ConsWaefion
Agreement between the Contractor and the Design/Builder dated as of the Effective Date, as
amended mad modified from th~ae to time.

y

1.21 "Construction Consultant" means T n, its
successors and assigns.

#400583812
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1.22 .Construction Documents" means the plans and specifications prepared by the
Architect or a member of the Design Group for the Project, approved by the Company, and
incorporated into this Agreement by reference after such approval, to be used to construct the
Project. The Construction Docm~aents shall set forth in detail all items necessary to complete the
cortstruction of the Project in accordance with the Contract Documents (subject to their
completion following commencement of the Construction Phase). Al! material amendments and
modifications to the Plans and Specifications must be approved by the Company and the
Design/Builder prior to incorporation into this Agreement.

1.23 "Construction Notice to Proceed" means the notice given by the Company to the
Design/Builder stating that a Site is available to the Design/Builder and directing the
Design/Builder to commence construction of the Project.

1.24 "Construction Phase" means the period set forth in the Schedule beginning with the
issuance of the Construction Notice to Proceed and ending on the date of Substantial Completion
of the Project.

1.25 "Construction Work" means that portion of the Work consisting of the provision of
labor, materials, equipment mad services provided in connection with the construction of the
Project as set forth in the Contract Documents, and subcontracted by the Design/Builder to the
Contractor.

1.26 "Contract Documents" means this Agreement and those documents set forth on Exhibit
__C all of which form the entire integrated agreement between the Company and the
Design/Builder.

1.27 "Contract Time" means the period of time as set forth in this Agreement, including
authorized adjustments, allotted in the Schedule for the Substantial Completion of the Work.

1.28 "Contractoi-" means th p.

1.29 "Contingency" shall have the meaning set forth in Section 5.17.

1.30 "Cost of the Work" consists of those items of Work which are to be paid for by the
Company to the Design/Builder in accordance with the Contract Documents, and includes those
categories of costs set forth as allowable on Exhibi

s.

1.31 "CPM" means a critical path method schedule in the form of precedents, networks and
time sequences.

1.32 "Credit Provider" shall have the meaning as set forth in the Operating Agreement.

#400583812
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1.33 ’"D/B Submission" shall have the meaning set forth in Exhibit F attached hereto.

1.34 "Day" or "Days" means calendar days. If a Day requiring notice or action falls on a
weekend or national or local holiday, the next non-weekend or non-holiday shall be applicable.
"Business Day" or "Business Days" means Days, other than weekend, national or local
holidays, in which federal or state government agencies in the State of California are open for
business.

1.35 ’"Design/Builder" mean

1.36 "Design/Builder Event of Default" shall have the meaning set forth in Section 12.1
hereof.

1.37 "Design/Builder Indemnified Parties" means the Design/Builder, the Contractor and
the Architect, and each of their respective partners, shareholders, members, managers, directors,
officers, employees, subcontractors and agents.

1.38 "Design/Builder Initiated Change Orders" shall have the meaning set forth in Section
5.1.4 hereof.

1.39 "Design Group" means all architects and engineers having a contract with the
Design/Builder or Architect to furnish architectural or engineering services for the Project.
Members of the Design Group are listed on Exhibit M attached hereto. The Architect is a
member of the Design Group where the context requires.

1.40 "-Design Materials" means any and all documents, shop drawings, electronic
information, data, plans, drawings, sketches, illustrations, specificatiorts, descriptions, models
and other information developed, prepared, furnished, delivered or required to be delivered by
the Design/Builder-(a) to the Company under the Contract Documents or (b) developed or
prepared by the Design/Builder specifically to discharge its duties under the Contract
Documents.

1.41 "Design Phase" means the period set forth in the Schedule commencing with the
Design!Builder’s receipt of a Notice to Begin Design and ending upon the date the Company
approves the Construction Documents.

1.42 "Design Work" means that portion of the Work consisting of the design required to be
provided in connection with the design of the Project as set forth in the Contract Documents, and
subcontracted by the Design/Builder to the Architect, which shall be performed consistent with
the standards of professional care exercised by national design firms.

1.43 "DON" means the United States of America, Department of the Navy.

1.44 "Effective Date" shall have the meaning set forth in the first paragraph of this
Agreement.
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1.45 "Environmental Documents" means the environmental documents listed on Exhibit C.

1.46 "Excusable Delay" shalt have the meaning set forth in Section 4.6.1 hereof.

1.47 "Facility Engineering and Acquisition Division" or "FEAD" shall have the meaning
set forth in Section 2.16.t hereof.

1.48 "Fee" means the f

t.

1.49 "Final Completion" or "Finally Complete" means the point at which the Work or a
portion thereof has been. completed in accordance with the terms and conditions of the Contract
Documents, including Punch list items.

1.50 "First Mortgage Loan Documents" shall have the meaning as set forth in the Operating
Agreement.

1.51 "Force Majeure" means labor dispute, fire, unusual delay in transportation or delivery,
unavoidable casualty, flood (assuming Design/Builder has taken reasonable precautions),
earthquake, epidemic, civil disturbance, war, terrorism, freight embargo, riot, sabotage (by
persons other than the Design/BuJ_lder, Subcontractors and Team Subcontractors), materially
adverse weather conditions, labor or material shortage or any other similar act or condition, in
each case only to the extent the event in question is beyond the control of and not caused by the
fault or negligence of the Design/Builder.

1.53 "Governmental Approvals" means those governmental (including agency) actions
required to be obtained by the Company and necessary for the completion of the Project,
including, but not limited to, modification of existing zoning, vacation of certain streets and/or
alleys, and modifications to or variances from applicable building codes, all as more fully
described on Exhibit F hereto.

1.54 "Hazardous Materials" means any substance:

the presence of which requires investigation or remediation under any federal,
state or local law, statute, regulation, ordinance, order, action, policy or common
law;

which is or becomes defined as a "hazardous waste", "’hazardous substance",
"hazardous material", "toxic substance", "hazardous pollutant", "toxic pollutant",
or contaminant under any federal, state or local law, statute, regulation, rule or
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ordinance or amendments thereto, and all applicable judicial, administrative or
regulatory decrees, judgments or orders relating to the protection of human health
or the environment, including, without limitation, the Comprehensive
Emdronmental Response, Compensation and Liability Act, 42 U.S.C. §§ 9501 e.At
se__q. ("CERCLA"), as amended, the Resource, Conservation and Recovery Act,
as amended, 42 U.S.C. §§ 6901 et seq. ("RCRA"), the Toxic Substances Control
Act, 15 U.S.C. §§ 2601-2571, the Clean Air Act, 42 U.S.C. §§ 7401 et seo~. and
the Federal Water Pollution Control Act, 33 U.S.C. §§ 1251 to 1387, as the
foregoing may be amended from time to time (collectively, the "Environmental
Laws");

which is petroleum, including crude oil or any fraction thereof not othem, ise
¯ designated as a "hazardous substance" under CERCLA, including without
limitation gasoline, diesel fuel or other petroleum hydrocarbons;

which is toxic, explosive, corrosive, flammable, infectious, radioactive,
carcinogenic, mutagenic, or otherwise hazardous and is or becomes regulated by
any governmental authority or instrumentality or the United States or jurisdiction
in which the Project is located;

the presence of which on the site causes or threatens to cause a nuisance or
trespass upon the site or adjacent properties or poses or threatens to pose a hazard
to the health or safety of persons on or about the site; or

Underground Storage Tanks as defined in Section 9001 of RCRA, 42 U.S.C. §
6991.

1.55 of.

1.56 "Inexcusable Delay" shall have the meaning set forth in Section 4.6.1 hereof,

1.57 "Landscaping Work" shall mean the landsca.ping provided for new traits as more fully
described in Exhibit A.

1.58

1.59

1.60

"Liquidated Damages" shall have the meaning set forth in Section 4.6.4 hereof.

"Managing Member" mean
 which is the managing member of the Company.

"Mobilization Plan" shall have the meaning set forth in Section 2.~ 1 hereof.

1.61 "Modification" meaus an amendment to this Agreement executed by the Parties ax~ter the
Effective Date.

1.62 "Notice to Begin Design" means the notice given by the Company to the Design/Builder
stating that the Design/Builder is authorized to begin the design of the Project.
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1.63 "Operating Agreement" means that certain Third Amended and Restated Limited
Liability Company Operating Agreement of Camp Pendleton & Quantieo Housing, LLC dated as
of October 1, 2007.

1.64 "Option 1" shall have the meaning set forth in Section 2.1 hereof.

1.65 "Option 2" shall have the meaning set forth in Section 2.1 hereof.

1.66 "OSItA" shall have the meaning set forth in Section 10.2.2 hereof.

1.67 "Overhead" means h

1.68 "Party" or "Parties" means the Company and/or the Design~uilder, their respective
permitted successors and/or assigns, m~d any other future signatories to this Agreement.

1.69 ’Tayment and Performance Bonds" means the payment bond and performance bonds
issued by a Surety, in the forms set forth as Exhibit N-1 hereto (with respect to Contractor-
furnished payment and performance bonds) or Exhibit N-2 (with respect to Subcontractor-
furnished payment and. performance bonds), covering the faithful performance and completion of
the Construction Work, including payment for all materials and labor furnished or supplied in
connection with the Construction Work, by the Contractor, as required under the Construction
Agreement.

1.70 "Phase V Offer" shall have the meaning as set forth in the Operating Agreement.

1.71 "Phase V/FP" shall have the meaning as set forth in the Operating Agreement.

1.72 "Phase(s)" means the construction phase(s) of the Project described in Exhibit G, as the
same may be modified by agreement of the Company and Design!Builder. Phases subsequent to
the initial scope of work trader the Construction Agreement, if any, are initially included as
alternates under the Construction Agreement and will be incorporated into the Construction
Agreement by Change Order prior to the commencement of each such Phase.

1.73 "Product Data" shall have the meaning set forth in Section 2.15.2.2 hereof.

1.74 ’Troject" means the facilities located on the Sites, together with all on-site infrastructure,
site improvements and appurtenances to be designed, constructed and installed in connection
therewith, as more fully set forth and described in the Contract Documents and as are required
thereby or reasonably inferred therefxom.

1.75 ’Tuneh fist" means those minor items of Work to be completed atter Substantial
Completion and prior to Final Completion, which do not prevent the Project from being used for
the purpose for which it is intended and which will not prevent occupancy.
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1.76 "Retainage" means the amount withheld from progress payments from the Company to
the Design/Builder from time to time, as more fully described in Section 5.5 hereof.

1.77 "Samples" shall have the meaning set forth in Section 2.15.2.3 hereo£

1.78 "San Luis Rey Site" means the property identified on Exhibit I-1 attached hereto.

1.79 "San Mateo Point Site" means the property identified on Exhibit I-2 attached hereto.

1.81 "Schedule" means the schedule attached hereto as Exhibit H, pursuant to which the
Design/Builder has agreed to achieve Substantial Completion and Final Completion of the Work.
The Schedule shall be adjusted pursuant to the provisions of the Contract Documents.

1.82 "Scheduled Date of Substantial Completion" means those dates contained in the
Schedule, pursuant to which the Design/Builder has agreed to achieve Substantial Completion of
various portions of the Work in accordance with the Schedule, as adjusted for approved
extensions of time.

1.83 "Scope of Work Submittal Documents" means the drawings, specifications and other
documents prepared for the Design/Builder by the Architect (as more particularly set forth on
Exhibit C hereto) for the Company’s review and approval prior to the preparation of the
Construction Documents. The Scope of Work Submitta! Documents shall illustrate the scale and
relationship of Project components, outline the nature and structural exterior and three
dimensional scale of the Project, and shall fix and describe in detail the configuration and
character of the Project concerning all items of the Project necessary for the complete and final
preparation of the Construction Documents in accordance with the requh’ements of the Contract
Documents, including architectural, mechanical and electrical systems, materials and such other
elements as may be appropriate.

1.84 "Self-Performed Work" shall have the meaning set forth in Section 8.3 hereo£

1.85 "Separate Contractors" means those individuals or entities (other than the
Design!Builder) who have entered into arrangements with the Company for the provision of
labor, materials or other services in connection with the Project.

1.86 "Shop Drawings" shall have the meaning set forth in Section 2.15.2.1 hereof.

1.87 "Sites" means the San Luis Rey Site and
, the San Mateo Point Site (each of which may be referred to

herein individually as a "Site"), as more fully described on Exhibit I-1 and Exhibit I-2 hereto,
and any other real property on which the Work will be performed.
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1.88 "Subcontract" means an agreement between the Contractor, the Architect, or the
Design!Builder (other than agreements between the Design!Builder and the Team
Subcontractors) and another person or entity engaged to perform.a portion of the Work, together
with any and all amendments thereto.

1.89 "Subcontractor" means an individual or entity who has entered into an agreement with
either the Architect, the Contractor or the Design/Builder (other than Team Subcontractors) for
the provision of labor, materials or other services required to be performed by the Design/Builder
under the Contract Documents.

1.90 "Substantial Completion" or "’Substantially Complete" means, with r~spect to various
portions of the Work, the stage in the progress of such Work when such Work is complete, with
the exception of Punch list items, in accordance with the Contract Documents, so that it may be
used by the Company for its intended purpose.

1.91 "Surety" means one or more issuers of the Payment and Performance Bonds, each of
which shall be (a) on the Treasury List for the amount of its responsibility; and (b) licensed to do
business in the state where the Project is located.

1.92 "Team Subcontract" means an agreement between the Contractor or the Architect and
the Design/Builder in which the Design/Builder delegates a portion of its responsibilities under
this Agreement, together with any and all amendments ttiereto.

1.93 "Team Subcontractors" means the Contractor and the Architect,

1.94 "Trustee" shall have the meaning set forth in the Operating Agreement.

1.95 "United States Member" means The United States of America, Department of the Navy,
in its capacity as a meanber of the Company.

1.96 "Work" or "Scope of Work" means all labor, materials and services required to be
performed or provided by the Design/Builder pursuant to the provisions of the Contract
Documents, as more fully described in Exhibit A hereto. The terms Work or Scope of Work
include Design Work, Construction Work, and Landscaping Work.

ARTICLE 2
SCOPE OF WORK

2.1 Performance of Work.

2.1.1 The Design/Builder covenants and agrees that it shall be responsible for
performing and completing, and for causing all Team Subcontractors and Subcontractors to
perform and complete, the Work in accordance with the Scope of Work set forth in Exhibit A
and the Schedule set forth in Exhibit H as adjusted for extensions of time as permitted in this
Agreement, the Contract Documents and Applicable Laws. The Desigrt/Builder covenants that
the Design Work and the Design Materials provided thereunder shall be appropriate for the
purposes stated in Exhibit A. Although it is the responsibility of the Design/Builder to conform
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the Work to Applicable Laws at all times, to the extent there is a change in one or more
Applicable Laws after the date of execution of this Agreement, and such change has the effect of
increasing the cost or time of performance of the Work, such change shall be the subject of a
Change Order under the provisions of Article 6 hereof. Additionally, the Design/Builder shall be
responsible for achieving Substantial Completion of the Project or portions thereof by the
Scheduled Date(s) of Substantial Completion, as the same may be extended from time to time
pursuant to the provisions of this Agreement, and shall achieve Final Completion within a
reasonable time thereafter.

2.1.2 

2.2 Professional Standard.

2.2.1 Standards of Performance. The Work shall be performed in accordance with
the professional standards applicable to projects, buildings or work of complexity, quality and
scope comparable to the Work and the Project, and shall be performed by the Design/Builder,
Team Subcontractors and other Subcontractors. The Design/Builder may make such additions or
substitutions to personnel and responsibilities as it deems necessary or appropriate in order to
carry out its responsibilities hereunder, provided such personnel shall be suitably qualified.
Nothing in this Agreement shall be construed to create any contractual liability between the
Company and either Team Subcontractors or Subcontractors, except as otherwise specifically
provided herein.
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2.3 Use of Design Materials.

2.3.1 Use of Design Materials.

2.3.1.1 The Company shall have unlimited rights to copy and use solely in
connection with the Project all Design Materials, including the right to use same on the Project at
no additional cost to the Company, regardless of degree of completion of the Design Materials,
provided that said services performed have been fully paid for as required by the terms of this
Agreement. The Design/Builder agrees to and does hereby grant to the. Company and any
assignee or successor of the Company as owner of the Project a royalty-free license to any such
Design Materials as to which the Design!Builder may assert any fights under the patent or
copyright laws. The Design/Builder, as part of its agreements with any Team Subcontractor,
Subcontractor or consultant, will secure such license and use rights from each such entity, and
shall defend, indemnify and hold the Company Indemnified Parties harmless from any claims by
such entities for copyright or patent infringement.

2.3.1.2 The Company shall indemnify and hold harmless the Design/Builder
Indemnified Parties from and against all claims, liabilities, demands, actions, costs and expenses
(including attorneys’ and experts’ fees and costs) (collectively, "Claims") (a) arising from any use
by the Company, its successors or assigns of such Design Materials if this Agreement is
terminated by the Company prior to Substantial Completion of the Work, or (b) .arising as a result
of amendments or modifications of any such Design Materials made without the prior written
consent of the Design~ilder.

2.4 Local Conditions; Environmental Site Conditions.

2.4.1 Local Conditions. Subject to the provisions of Exhibit A, the Design/Builder
represents that it has taken steps reasonably necessary to ascertain the nature and location of the
Work, and that it has investigated and satisfied itself as to the general and local conditions which
are applicable to tlie Work such as (a) conditions bearing on transportation, disposal, handling
and storage of materials; (b) the availability of labor, water, power and roads; (c) non~aal weather
conditions; (d) observable physical conditions at the Sites; (e) the surface conditions of the
ground; and (f) the character of equipment and facilities needed prior to and during the
performance of the Work. To the extent the Design~uilder encounters subsurface or concealed
conditions or existing utilities which differ materially from that actually known by the
Design/Builder as of the date of this Agreement or the Contract Documents listed on Exhibit C,
then notice by the Design/Builder shall be given to the Company promptly before conditions are
disturbed and in no event later tha  Days after the first observance of the
conditions if a Change Order is contemplated by the Design/Builder due to such condition. Such
materially different conditions shN1 entitle the Design/Builder to an equitable adjustment i

Schedule pursuant to the Change Order provisions of this Agreement.

2.4.2 Hazardous Materials. To the extent the Design/Builder encounters Hazardous
Materials at the Sites (and not brought there by the Design!Builder, Team Subcontractors or
Subcontractors or not expressly identified and included in the Scope of Work, including, but not
timited to Lead Based Paint, and Asbestos Containing Materials), the Design/Builder shall notify
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the Company in accordance with the provisions of Section 2.4.I above; provided, however, that
the Design/Builder shall have no obligation, whether by Change Order or otherwise, to
participate in any way in the removal, disposal or treatment of such Hazardous Materials unless
the Design/Builder, at its sole discretion, elects to do so. The Design/Builder includes the
removal of all known existing above and below grade structures in the Scope of Work including
the removal of any known Hazardous Materials, which were identified in the Environmental
Documents or known as of the date of this Agreement by the Design!Builder or AffiLiates in the
above grade structures.

2.4.3 Below Grade Utilities. The Design/Builder also includes in the Scope of Work
the removal of any below grade utilities which will interfere with new construction and which
were identified in the Phase V IFP (as it relates to the Work), the Contract Documents listed on
Exhibit C, or known as of the Effective Date by the Design!Builder or Affiliates, and the
Design/Builder has the option to abandon the existing utilities in place if they do not interfere
with new construction, unless otherwise set forth in Exhibit A. If the utilities are made of
Hazardous Materials or are insulated with Hazardous Materials, and the Hazardous Materials
were identified in the Environmental Documents or known as of the Effective Date by the
Design/Builder or Affiliates, the Design/Builder includes the removal in the Scope of Work
unless the Design/Builder elects to abandon the utilities in place (unless removal is required
under Exhibit A). Any other Hazardous Materials besides the ones specifically identified in this
Section 2.4.2 are not included in the Scope of Work.

2.5 Scope of Work Submittal Documents and Construction Documents.

2.5.1 General. The Company has given the Design!Builder the Notice to Begin
Design, and the Design/Builder has instructed the Architect and its Subcontractors to commence
preparation of the Scope of Work Submittal Documents for review and approval by the
Company. After such approval, the Design/Builder shall cause the Architect and its
Subcontractors to prepare the Construction Documents. The Scope of Work Submittal
I~oeuments and Construction Documents shall be consistent with, and develop in detail, the
intent of the Contract Documents, and shall include documents customarily required for
regulatory approval by govemmenta! agencies. The Construction Documents shall also provide
information customarily necessary for the use of such documents by those in the building trades
and include all documents required for the complete and final construction of the Project, other
than such details customarily developed in shop drawings or otherwise during construction. The
Design/Builder’s suhirfittal and the Company’s review of the Scope of Work Submittal
Documents and the Construction Documents shall be conducted in accordance with the durations
and procedures set forth in Exhibit H and Exhibit ~ hereto, and in accordance with the dates
therefor set forth in the Schedule set forth in Exhibit H. Such review shall not relieve the
Design/Builder from its responsibilities under this Agreement, or be deemed to be an approval or
waiver by the Company of any deviation from, or of the Design/Builder’s failure to comply with,
any provision or requirement of the Contract Documents, unless such deviation or failure has
been identified as such in writing in the docm~aent submitted for approval by the Design!Builder
and approved by the Company.
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2.5.2 Reliance on Approvals. The Design/Builder shall be entitled to rely on the
approvals of the Company with respect to the Design Materials. If the Company revokes,
modifies or otherwise changes in a material way its approval, or modifies the original Scope of
Work requiring modification to one or more systems which have been designed and approved,
the Design/Builder shall be entitled to a Change Order in accordance with the provisions of
Article 6 hereof. No Change Order shall be issued to the extent such modification is due to the
fault or negligence of the Design/Builder.

2.5.3 Review of Contract Documents and Field .Conditions. The Design!Builder
shall be responsible for all errors, inconsistencies or omissions in the Construction Documents.
The Design/Builder shall take field measurements and verify field conditions and shall carefully
compare such field conditions and measurements and other information known to the
Design/Builder with the Contract Documents before commencing activities. The Design]Builder
shal! perform the Work in accordance with the Contract Documents (including, without
limitation, the Environmental Documents) and submittals approved in accordance with the
durations and procedures set forth in Exhibit H.

2.6 Legal Requirements.

2.6.1 Compliance; Notices; Permits.

2.6.1.1 The Design/Builder shall comply with and shall cause the Contractor and
all Subcontractors to comply with Applicable Laws, and shall give applicable notices pertaining
thereto. The Design/Builder shall prepare and f-de all documents required to obtain the necessary
approvals of governmental authorities having jurisdiction over the Work and/or the Project and
shall secure those permits and governmental fees, licenses and inspections required by the
Contract Documents to be secured by the Design/Builder (to the extent the Contract Documents
do not require the Company to obtain such approvals), ha the event of any conflicts between
Applicable Laws and this Agreement or the Contract Documents, the Design/Builder is required
to comply with Applicable Laws, but the Design/Builder shall be entitled to a Change Order
adjusting  Contract Time to the extent such compliance requires a change in the
scope of the Work as presently set forth in, or reasonably inferable from, the Contract Documents.
All such conflicts shall be immediately brought to the attention of the Construction Consultant and
the Company for review. 

To
the extent the Company informs the Design/Builder that fees in connection with any trade permits
requiting payment by the Design/Builder under the Contract. Docuanents will be waived by the
applicable entities . If and to the extent such entities
impose charges in the future for such permits, such charges shall be paid by the Company, or shaI1
be the subject of a Change Order to this Agreement in accordance with the Change Order
provisions of this Agreement. The Design/Builder shall comply with the requirements of Exhibit
L

2.7 Services and Facilities.
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2.7.1 General. The Design/Builder shall provide everything required for the orderly
progress and proper execution and completion of the Work and the Project in accordance with
the requirements of the Contract Documents, whether temporary or permanent and whether or
not incorporated or to be incorporated into the Work, including, but not limited to, design
services, labor, materials, equipment, furnishings, tools, construction equipment and machinery,
utilities, transportation and other facilities and services.

2.7.2 Supervision. The DesigrdBuilder shall supervise and direct the Work in
accordance with its best skill and attention. The Design/Builder shall be solely responsible for
and have control over design and construction means, methods, techniques, sequences and
procedures. The Design/Builder shall be responsible to the Company for the acts and omissions
of, and whenever this Agreement refers to the negligence, fault or omission of the
Design/Builder, such term shall include the negligence, fault or omission of, the Design/Builder’s
employees, Team Subcontractors, Subcontractors and their agents and employees, and other
persons performing portions of the Work under a contract with the Design/Builder. The
Design/Builder shall not be relieved of obligations to perform the Work in accordance with the
Contract Documents by tests, inspections or approvals.

2.7.3 Coordination. In accordance with the requirements of Exhibit A hereto, the
Design/Builder shall coordinate design and construction requirements with governmental
agencies, utilities, and all other parties either involved in infrastructure improvements or
otherwise affected by the design and construction requirements.

2.7.4 Cooperation. The Design/Builder shall assist the Company’s staff and
reasonably cooperate with the Company’s legal, financial, design and construction consultants
and all other designated representatives during the design and construction of the Project.

2.7.5 Management. The Design/Builder shall implement suitable management
systems and work p!ans for the Project relative to Project safety, quality assua’ance and managia:tg
and controlling the Work. The Design!Builder may make such additions or substitutions to
personnel and responsibilities as it deems necessary or appropriate in order to carry out its
responsibilities hereunder, provided such personnel shall be suitably qualified. The
Design/Builder shall appoint one or more individuals who shall be authorized to act on behalf of
the Design/Builder and with whom the Company may consult at all reasonable times, and whose
instructions, requests, and decisions will be binding upon the Design/Builder as to all matters
pertaining to this Agreement and the performance of the Parties h..ereunder. The Design]Builder
shall advise the Company in writing of the names of the individuals referred to in the preceding
sentence.

2.7.6 Reports. The Design/Builder shall prepare and submit to the Company and the
United States Member, during both the Design Phase and the Construction Phase, monthly
progress reports on the Work accomplished during the prior monthly period, which reports shall
be prepared in a manner and in a format reasonably acceptable to the Company and submitted to
the Company withi s Days of the first day of each month. As part of each such
report, the Design!Builder shall provide an updated Schedule, including CPM illustrating the
progress which has been made, by reference to the CPM, and specifically whether the Work is on
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schedule or behind schedule and actions being taken to correct Schedule slippage. The monthly
report shall also set forth the Design/Builder’s projected progress for the forthcoming month.

2.8 Warranties.

2.8.1 Construction Warranty. The Design/Builder warrants to the Company that any
and all materials, equipment and furnishings incorporated in the Construction Work will be in
substantial conformance with the intent of the Phase V Offer and the general intent of the Phase
V IFP (to the extent they relate to the Work) and of quality as good or better than required by the
Contract Documents and new unless otherwise required or permitted by the Contract Documents,
that the Work will be free from defects not inherent in the quality required or permitted, and that
the Work will conform with the requirements of the Contract Documents. The Design/Builder
may reuse some existing utilities, subject to Exhibit A.~ if in the reasonable opinion of the Civil
Engineer for the Project, the utilities are in satisfactory condition. Work not conforming to these
requirements, including substitutions not properly approved and authorized by the Company,
may be considered defective and, at the Company’s election may be replaced by the
Design/Builder. The cost of such replacement shall be a Cost of the Work. The foregoing
warranty excludes damage or defect caused by abuse, modifications not executed by the
Design!Builder, improper or insufficient maintenance, improper operation, or normal wear and
tear under normal usage. Such warranty shall exclude warranties relating to design, warranty of
fitness, and any other express or implied warranties other than as set forth herein or in the
Contract Documents; provided, however, that the foregoing shall not impair the rights of the
Company to maintain an action for breach of contract against the Design/Builder.

2.8~2 Intentionally Deleted.

2.8.3 Landscaping Warranty. The Design/Builderwarrants to the Company that any
and all plants, materials and equipment incorporated in the Landscaping Work will be in
substantial conform_ante with, and of quality as good or better than that required by, the intent of
the Phase V Offer and the general intent of the Phase V IFP (to the extent they relate to the
Work) and of quality as good or better than required by the Contract Documents and new unless
otherwise required or permitted by the Contract Documents, that the Work will be free from
defects not inherent in the quality required or permitted, and that the Work will conform with the
requirements of the Contract Documents. Work not conforming to these requirements, including
substitutions not properly approved and authorized by the Company, may be considered
defective and, at the Company’s election may be replaced by the Design/Builder. The cost of
such replacement shall be a Cost of the Work. The foregoing warranty excludes damage or
defect caused by abuse, modifications not executed by the Design!Builder, improper or
insufficient maintenance, improper operation, or normal wear and tear under non-hal usage. Such
warranty shall exclude warranties relating to design, warranty of fitness, and any other express or
implied warranties other than as set forth herein or in the Contract Documents; provided,
however, that the foregoing shall not impair the rights of the Company to maintain an action for
breach of contract against the Design/Builder.

2.8.4 Application of Warranties. The Company and the Design/Builder acknowledge
that the Work shall be performed in phases, and that for purposes of commencement of
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warranties, warranties with respect to each building or group of buildings shall commence on the
date of Substantial Completion such building of group of buildings. If wit ar after the
earlier of (A) the date of Substantial Completion of a building or designated portion thereof, or
(B) the date for commencement of warranties under the Contract Documents, any of the Work
relating to such building or such landscaping, as the case may be, is found to be not in
accordance with the requirements of the Contract Documents, the Design/Builder shall correct it
promptly after receipt of written notice from the Company to do so unless the Company has
previously given the Design/Builder a specific written acceptance of such condition after the
Company has been specifically informed in writing by the Design/Builder that the condition is
not in accordance with the Contract Docmnents. This period o shaI1 be extended with
respect to portions of the Work first performed after Substantiai Completion of such building to

 after Substantial Completion of such extended Work. This obligation shall survive
acceptance of the Work under the Contract Documents and termination of this Agreement. The
Company shall give such notice promptly after discovery of the condition. Such costs shall be
payable as Cost of the Work if incurred prior to Final Completion of the Work. If such costs are
incurred after Final Completion of the Wor gs have been distributed to the Company,
the costs in colm.eetion with such warranty work shal! be paid by the Comp

2.8.5 No Limitation. Nothing contained in this Section 2.8 shal! be construed to
establish a period of limitation with respect to other obligations which the Design/Builder might
have under the Contract Documents. Establishment of the time periods set forth in this Section ¯

’ 2.8 relate only to the specific obligation of the Design/Builder to correct the Work, and has no
relationship to the time within which the obligation to comply with the Contract Documents may
be sought to be enforced, nor to the time within which proceedings may be commenced to
establish the Design/Builder’s liability with respect to the Design/Builder’s obligations other
than specifically to correct the Work.

2.8.6 Third Party Items. The Design/Builder shall, for the protection of the Company,
demand from all supphers and Subcontractors from which the Design/Builder procures
machinery, equipment or materials or services, warranties and guarantees with respect to such
machinery, equipment, materials or services, which shall be made available to the Company to
the full extent of the terms thereof.

2.8.7 Intentionally Deleted.

2.8.8 Failure to Correct Work. If the Design/Builder fails to correct Construction
Work and/or Landscaping Work within a reasonable time after written notice from the Company
pursuant to Section 2.8.4, the Company may correct such Work in accordance with the terms of
this Agreement. In such case, if the Design/Builder does not proceed with correction of such
Construction Work and/or Landscaping Work within a reaso~aable time, the Company may
remove such Work and store the salvable materials or equipment at the Desigrv’Builder’s
expense~ If the Design/Builder does not pay costs of such removal and storage with

Days after written notice, the Company may, up ss Days’
written notice, sell such materials and equipment at auction or at private sale and shall account
for the proceeds thereof, after deducting costs and damages that should have been borne by the
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Design/Builder, including compensation for services and expenses made necessary thereby. If
such proceeds of sale do not cover costs which the Design!Builder should have borne, the
Design/Builder shall pay such excess to the Compan~ if such proceeds are in excess of the costs
which the Design!Builder should have borne, such excess shall be paid by the Company to the
Design/Builder. Such costs shall be payable as provided in Section 5.1 (except to the extent such
correction results from the gross negligence or wilIfui or wanton misconduct of the
Design!Builder and/or Contractor (in which case such cost shall be borne solely by the
Design/Builder or the Contractor, as appropriate)).

2.8.9 Acceptance of Nonconforming Work. If the Company prefers to accept
Construction Work and/or Landscaping Work which is not in accordance with the requirements
of the Contract Documents, the Company may do so instead of requiring its reperformanc

e. If the parties carmot agree,
such matter shall be subject to dispute resolution as provided herein. Such adjustment shall be
effected whether or not final payment has been made.

2.8.10 Removal of Work. The Design/Builder shall remove fi:om the Sites portions of
the Construction Work which are not in accordance with the requirements of the Contract
Documents and are neither corrected by the Design/Builder nor accepted by the Company. The
costs incurred in removing such Work shall be a Cost of the Work if incurred prior to Final
Completion of the Work. If such costs are incurred after Final Completion of the Wor

 have been distributed to the Company, the costs in connection with such warranty work
shall be paid by the Compan .

2.8.11 Damaged or Destroyed Work. The Design/Builder shall bear the cost of
correcting destroyed or damaged Construction Work or Landscaping Work, whether completed
or partially completed, of the Company or Separate Contractors caused by the Design/Builder’s
correction or removal of Construction Work and/or Landscaping Work which is not in
accordance with th_e requirements of the Contract Documents. If such costs arise during the
performance of the Work, such costs shall be without change to the Schedul P and shall
be charged against the Cost of the Work, except to the extent such correction results from the
gross negligence or willful or wanton misconduct of the Design/Builder and/or Contractor (in
which case such costs sha!l be borne solely by the Design!Builder or the Contractor, as
appropriate). If such costs arise after Final Completion, such costs shall be payable as provided
in Section 5.1.3.

t.
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2.10 Access by Company or United States Member.

The Design!Builder shall afford the Company, the Construction Consultant, the United
States Member and their respective authorized designees access to the Sites at all times, subject
to reasonable prior notice for access outside of normal business hours.

2.11 Use of Sites.

The Design/Builder shall prepare a mobilization plan, prior to the start of a Phase, for the
Company’s review and approval based upon information provided to the Design/Builder by the
Company (each a "Mobilization Plan"). The Mobilization Plan shall outline all mobilization
requirements of the Project including schedule for equipment mobilization and demobilization,
laydown area requirement and proposed locations, and any other applicable items. The
foregoing Mobilization Plan shall be revised from time to time as necessary to incorporate
additional information on site availability provided by the Company. The Design/Builder shall
confine operations at the Sites to areas permitted by law, ordinances, permits and the Contract
Documents and shall not unreasonably encumber the Sites with materials or equipment. The
Design!Builder shall at all thues confine its access and use of the Sites to the areas designated by
the Company from time to time as being delivered and available to the Design/Builder.
Notwithstanding any other provision of this subsection, the Company acknowledges that the
Schedule was developed based on certain representations of the Company regarding availability
of the Sites, or relevant portions thereof, at certain times, and to the extent that any or all of the
Sites are not available for the Design/Builder’s activities on a timely basis, the Design/Builder
shall be entitled to an equitable adjustment i  Schedule in accordance with the
Change Order provisions of this Agreement.

2.12 Patents, Trademarks, Copyrights.

. The Design/Builder shall
defend all suits or claims for infifngement of patent, trademark, and copyrights against the
Company Indemnified Parties, and shall save the Company Indemnified Parties harmless from
loss on account thereof for any and all matters arising in connection with the Work or the Project
(such eo_sts to be paid as a Cost of the Work), except with respect to any particular design
process or the product of a particular manufacturer or manufacturers specified and required by
the Company, other than pursuant to the recommendation or suggestion of the DesigrffBuilder or
a Team Subcontractor; provided however, if the Design/Builder has reason to believe that the
design, process or product so specified is an infringement of a patent, the Design/Builder shall be
responsible for any loss resulting unless the Design/Builder has provided the Company with
prompt written notice of the Design/Builder’s belief, and the Company has nevertheless elected
to go forward with such design, process or product so specified.

2.13 Rubbish; Debris; Cleanup.

During the performance of all on-site Work, the Design!Builder shall at all times keep the
Sites and adjacent streets, properties and sidewalks reasonably free from waste materials, debris
and/or rubbish, and shall employ adequate dust control measures. Costs incurred on account of
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such activities shall be paid as a Cost of the Work. If accumuiation of such materials, debris,
rubbish or dust constitutes a nuisance or safety hazard or is otherwise objectionable in the
reasonable opinion of the Company, the Design/Builder shall promptly remove them. Upon
Substantial Completion of the Work, or any portion or component thereof, the Design!Builder
shall remove from the Sites, or applicable portion thereof, all tools, construction equipment,
machinery, surplus materials, waste materials and rubbish and shall leave the Sites in a "broom
clean" condition. If the Design/Builder fails to clean up as provided in the Contract Documents
afte Days written notice from the CompanY, the Company may do so and the
cost thereof shall be charged to the Design/Builder or as provided in Section 5.9 of this
Agreement.

2.14 Permits, Fees and Notices.

Unless otherwise provided in the Contract Documents or tmless designated a
Govermnental Approval in Exhibit F hereto, and subject to the provisions of Section 2.6 hereof,

ork. To the extent there
is a change in the type or cost of any of such permits or inspection occurring after execution of
this Agreement, there shall be an equitable adjustment in  and Schedule on account of
such change in accordance with the Change Order provisions of this Agreement. The
Design/Builder shall comply with and give notices required by Applicable Laws.

2.15 Shop Drawings, Product Data and Samples.

2.15.1 Documents and Samples at the Sites. From and after commencement of the
Coastmetion Work, the Design/Builder shall maintain at the Sites one record copy of the
Construction Documents, and any and all amendments thereto, in good order and marked to
record chaages and selections made during the Design Phase and Construction Phase. In
addition, the Desi _gp~uilder shall maintain at the Sites approved shop drawings, product data,
samples and similar required submittals. These shall be provided to the Company, MCB
Pendleton (to the attention of Base Commander), Headquarters Marine Corps (to the attention of
Military Housing Office ("MHO")) and the DoN (to the attention of the Business Agreements
Manager) in a form reasonably acceptable to the Company, the Base Commander of MCB
Pendleton and Design/Builder within a reasonable tiar~e after Final Completion of the Work but
not to exceed .

2.15.2 Shop Drawings, Product Data and Samples.

2.15.2.1 "Shop Drawings" are drawings, diagrams, schedules and other data
specially prepared for the Work by the Design/q3uilder, the Contractor, a Subcontractor,
manufacturer, supplier or distributor to illustrate some portion of the Work,

2.15.2.2 "Product Data" are illustrations, standard schedules, performance charts,
instructions, brochures, diagrams and other information furnished by the Design/Builder to
illustrate materials or equipment for some portion of the Work.
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2.15.2.3 "Samples" are physical examples which illustrate materials, equipment or
workmanship and establish standards by which the Work wil! be judged..

2.15.2.4 Shop Drawings, Product Data, Samples and similar submittals are not
Contract Documents. The purpose of their submittal is to demonstrate for those portions of the
Work for which submittals are required the way the Design/Builder proposes to conform the
construction to the Construction Documents.

2.15.2.5 The Design!Builder shall review and take appropriate action upon Shop
Drawings, Product Data, Samples and similar submittals. To the extent the Company wishes to
review any such Shop Drawings, Product Data, Samples and similar submittals, it shall give
reasonable prior notice to the Design!Builder, and shall conduct such review so as not to delay the
Work.

2.15.3 Responsibility. The Design/Builder shall not be relieved of responsibility for the
deviations from requirements of the Contract Documents by the Company’s approval of Shop
Drawings, Product Data, Samples or similar submittals unless the Design/Builder has
specifically informed the Company of such deviation at the time of the submittal and the
Company has given written approval to the specific deviation.

2.16 Tests and Inspections.

2.16.1 Initial Tests and Inspections. Unless otherwise provided for in the Contract
Documents, the Design/Builder shall make arrangement for all tests, inspections and approvals
of portions of the Construction Work required by the Contract Documents, Applicable Laws or
normal construction practices with an independent testing laboratory or entity acceptable to the
Company, or with the appropriate public authority, and the costs of such tests, inspections and
approvals shall be a Cost of the Work. The Design!Builder shall give the Company, the
Consla-uction Consultant, and the Facility Engineering and Acquisition Division ("FEAD")
timely notice of wl~en and where tests and inspections are to be made so that the Company, the
Construction Consultant, and FEAD may observe such procedures. 

2.16.2 Additional Tests and Inspections. I~ the Company or public authorities having
jurisdiction determine that portions of the Construction Work require additional testing,
inspection or approval beyond that required by subsection 2.16.1, the Company will instruct the
Design/Builder to make arrangements for such additional testing, inspection or approval by an
entity acceptable to the Company, and the Design/Builder shall give timely notice to the
Company of when and where tests and inspections are to be made so the Company may observe
such procedures. If such additional tests and/or inspections reveal failure of the portions of the
Work to comply with the requirements of the Contract Documents, the costs of such tests and
required correction shall be without change to the Schedul  and shall be paid as a Cost
of the Work, except to the extent such required corrections result from the gross negligence or
willful or wanton misconduct of the Design/Builder and/or Contractor (in which case such costs
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shall be borne solely by the Design/Builder or the Contractor, as appropriate

2.16.3 Required Certificates. Required certificates of testing, inspection or approval
shall, unless otherwise required by the Contract Documents, be secured by the Design/Builder
and promptly delivered to the Company.

2.16.4 Timing of Testing and Inspections. Tests or inspections conducted pursuant to
the Contract Documents shall be made promptly to avoid unreasonable delay in the Work.

2.17 Execution, Correlation and Intent.

2.17.1 Execution of Agreement. Execution of this Agreement by the Design/Builder is
a representation that the Design/Builder has visited the Sites, become generally familiar with the
local conditions under which the Work is to be performed and correlated personal observations
with requirements of the Contract Documents (including, without limitation, the Environmental
Documents).

2.17.2 Intent of Contract Documents. The intent of the Contract Documents is to
include all items necessary for the proper execution and completion of the Work by the
Design/Builder. The Contract Documents are complementary and what is required by one shall
be as binding as if required by all; performance by the Design!Builder shall be required only to
the extent consistent with the Contract Documents and reasonably inferable from them as being
necessary to produce the intended results.

2.17.3 Organization of Materials. Organization of the Design Materials into divisions,
sections and articles, and arrangement of drawings shall not control the Design/Builder in
dividing the Construction Work among Subcontractors or in establishing the extent of
Construction Work performed by any Fade.

2.17.4 Meaning of Words. Unless otherwise stated in this Agreement, words having
well-known technical or construction related industry standard meanings are used in accordance
with such recognized meanings.

2.18 Labor and Materials; Liens.

Unless otherwise provided in the Contract Documents, the Design/Builder shall provide
and pay for labor, materials, equipment, tools, construction equipment and machinery, water,
heat, utilities, transportation, and other facilities and services necessary for the proper execution
and completion of the Work, whether temporary or permanent and whether or not incorporated
or to be incorporated in the Work. The Design!Builder shall enforce strict discipline and good
order among the Design/Builder’s employees, Team Subcontractors, Subcontractors and other
persons carrying out the Work. The Design/Builder shall not permit employment of tmfit
persons or persons not skilled in tasks assigned to them.
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The Design/Builder shall not permit any Team Subcontractors, Subcontractors or laborers
to place liens on the Project covering any portion of the Work for which the Company has made
payment to the Design/Builder. If such liens are imposed, the Design/Builder will satisfy,
discharge or bond (if permitted by applicable law) such liens with s Days after
written notice from the Company of the existence of such liens (or such shorter period as is
required to prevent the foreclosure of or execution on such liens). If the Design/Builder fails to
satisfy, discharge or bond (if permitted by applicable law) such liens within su

Day period (or such shorter period as is required to prevent the foreclosure of or
execution on such liens), the Company may satisfy, discharge or bond (if permitted by applicable
law) such liens and charge such cost and any other reasonable costs in connection therewith to
the Design/Builder as well as withhold from the Design/Builder the amount of such lien under
the provisions of Section 5.9.

2.19 Cutting and Patching.

2.19.1 Cutting and Patching of the Work. The Design!Builder shall be responsible for
cutting, fitting, or patching Site utilities, materials, or other Site structures required to complete
the Work or to make its parts fit together properly.

2.19.2 Damage to Work of the Company or Separate. Contractors. The
Design/Builder shall not damage or endanger any portion of the Work or fully or partially
completed construction of the Company or Separate Contractors by cutting, patching or
otherwise attering such construction, or by excavation. The Design!Builder shall not cut or
otherwise alter such construction by the Company or a Separate Contractor except with written
consent of the Company and of such Separate Contractor, such consent not to be unreasonably
withheld. The Design/Builder shall not unreasonably withhold consent from the Company or a
Separate Contractor with respect to cutting or otherwise altering the Work.

2.20 Uncovering_of Construction Work.

2.20.1 Uncovering. If a portion of the Construction Work is physically covered contrary
to the Company’s written request (such notice to be given in sufficient time in advance so as not
to delay the Construction Work) or to requirements of the Contract Documents, it must, if
required .in writing by the Company, be uncovered for the Company’s observation and be
replaced without change in the Schedul ; the costs of such uncovering and replacement
shall be a Cost of the Work, except to the extent such replacement results from the gross
negligence or willful or wanton misconduct of the Design/Builder and/or Contractor (in which
case such costs shall be borne solely by the Design/Builder or the Contractor, as appropriate).

2.20.2 Covering of Work Requested to be Observed. If a portion of the Construction
Work has been covered which the Company has not specifically requested to observe prior to its
being covered, the Company may request to see such Construction Work and it shall be
uncovered by the Design/Builder. If such Construction Work is in accordance with the Contract
Documents, costs of uncovering and replacement shall, by appropriate Change Order, be charged
to the Company  An appropriate time extension shall also be given.
If such Construction Work is not in accordance with the Contract Documents, it shall be without
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change to the Schedule and the Design/Builder shall pay such costs as a Cost of the
Work, unless (-a) such condition was caused by the Company or a Separate Contractor in which
event the Company shall be responsible for payment of such costs by appropriate Change Order,
and an appropriate time extension shall also be given, or (b) such deviation from the Contract
Documents resulted from the gross negligence or willful misconduct of the Design/Builder
and/or Contractor (in which case such cost shall be borne solely by the Design!Builder or the
Contractor, as appropriate).

ARTICLE 3
COMPANY’S DUTIES AND RESPONSIBILITIES

3.1 Information and Services Required of the Company.

3.1.1 Company Designation of Authorized Representative. The Company shall
designate, from time to time, by advising the Design/Builder in writing, one or more Authorized
Representatives authorized to act on the Company’s behalf with respect to the Project, together
with the scope of his/her respective authority, with whom the Design/Builder may consult at all
reasonable times. Such designations as of the Effective Date are set forth on Exhibit K hereto.
Functions that this Agreement provides will be performed by the Company can be delegated by
the Company only by written notice to the Design/Builder from the Company. Exhibit K may be
amended from time to time by the Company pursuant to written notice of such amendment to the
Design/Builder. The Design!Builder shall not be entitled to rely on directions (nor shall it be
required to follow directions) from anyone outside the scope of that person’s authority as set
forth in written delegations pursuant to this Agreement. Directions, instructions and decisions
made by Authorized Representatives of the Company shall be binding on the Company.

3.1.2 Communication. During the term of this Agreement, the Company shall
communicate with Team Subcontractors, Subcontractors, suppliers and others performing any
part of the Work only through the Design!Builder’s Authorized Representative designated on
Exhibit K hereto, as may be amended from time to time.

3.1.3 Consent and Approval. Whenever the Company’s consent, approval,
satisfaction or determination shall be required or permitted under the Contract Documents with
respect to the Design!Builder’s performance of the Work, and this Agreement does not expressly
state that the Company may act in its sole discretion, such consent, approval, satisfaction or
determination shall not be unreasonably withheld, qualified, conditioned or delayed, whether or
not such a "reasonableness" standard is expressly stated in this Agreement. Whenever the
Company’s cooperation is required by the Design/Builder in order to carry out the
Design/Builder’s obligations hereunder, the Company agrees that it shall act in good faith in so
cooperating .with the Design/Builder. The Company shall cooperate fully with the
Design/Builder and shall furnish decisions, information, and approvals required by this
Agreement in a timely manner so as not to delay the Work, provided that the Company shall
have no less time for review and approval than set forth in Exhibit J.

3.1.4 Governmental Approvals. The Company shall be responsible for obtaining the
Governlnental Approvals set forth on Exhibit F hereto. Any delay in obtaining the
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Governmental Approvals shall entitle the Design!Builder to an equitable adjustment in the
Schedule in accordance with the Change Order provisions of this Agreement, except to
the extent such delay is due to the fault or negligence of the Design/Builder. The Company shall
also be responsible for paying for all building permits, site permits, licenses, governmental fees
and inspections other than the cost of trade permits, which shall be paid by the Design/Builder as
a Cost of the Work.

3.1.5 Financial Information. The Company shall, at the written request of the
Design/Builder, prior to commencement of the Work and thereafter from time to time, furnish to
the Design/Builder reasonable evidence that financial arrangements have been made to fulfill the
Company’s obligations under this Agreement. Furnishing of such evidence shall be a condition
precedent to commencement or continuation of the Work. In the event the Design/Builder
determines, in its reasonable opinion, that evidence of financial arrangements provided by the
Company is unsatisfactory, or if the Company fails to provide evidence of financial .information,
then the Design/Builder may, upo  Days prior written notice to the Company, stop
the Work until satisfactory evidence of fmancial arrangements has been received by the
Design/Builder.

3.2 Activities on the Sites by Company or Separate Contractors.

3.2.1 Company’s Right to Award Separate Contracts. The Company reserves the
right to perform work or operations related to the Project (other tkan the Work) with the
CompanFs own forces, and to award separate contracts to Separate Colatractors in connection
with other portions of the Project.

3.2.2 Integration of the Work with Separate Contractors. Following the request of
the Company, the Design~uilder shall prepare a plan in order to integrate the work performed
by Separate Cotttractors with the performance of the Work, and shall submit such plan to the
Company for appro.val. The plan shall be fair and reasonable for the Design!Builder and the
Separate Contractors, and the Designfl3uilder shall work with the Separate Contractors to reach
agreement on such plan. The Design/Builder shall arrange the performance of the Work so that
the Work and the work of the Separate Contractors are, to the extent applicable, properly
integrated, jointed in an acceptable manner, and performed in the proper sequence so that any
disruption or damage to the Work or to any work of Separate Contractors is avoided.

3.2.3 Coordination. The DesigrdBuilder sha!l provide for the coordination of the
activities of the Design/Builder and its Team Subcontractors and Subcontractors with the
activities of the Separate Contractors. The Design/Builder shall participate with all Separate
Contractors and the Company in reviewing and coordinating the schedules of the Separate
Contractors with the Schedule. The Design!Builder shall make arty revisions to the Schedule
deemed necessary to properly incorporate the work of the Separate Contractors with the Work.

3.2.4 Use of Sites. The Design/Builder shall afford the Company and all Separate
Contractors reasonable opportunity for storage of materials and equipment and performance of
their work. The Design!Builder shall also connect and coordinate its Work and operations with
the Company and all Separate Contractors’ operations as required by the Contract Documents.
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The Company shall direct the Separate Contractors to cooperate with the Design/Builder and to
avoid actions or omissions which could interfere with or delay the activities of the
Design/Builder. The Design/Builder shall not be responsible or liable for the materials and
equipment stored on the Sites by Separate Contractors.

3.2.5 Deficiency in Work of Separate Contractors. If part of the Design/Builder’s
Work depends for proper execution or results upon construction or operations by the Company
or a Separate Contractor, the Design/Builder shall, prior to proceeding with that portion of the
Work, promptly report to the Separate Contractor and the Company apparent discrepancies or
defects in such other construction that would render it unsuitable for proper execution and results
by the Design/Builder. The Design/Builder and the Separate Contractor shall use good faith
efforts to resolve any such discrepancies or defects or any disagreements relating thereto.
Failure of the Design/Builder to report shah constitute acceptance by the Design/Builder of the
work of Separate Contractors as fit and proper to receive the Design/Builder’s Work (except as to
those defects or discrepancies that are not apparent), but only to the extent that the Company is
unable to recover against the Separate Contractor damages of the Design!Builder oll account of
such condition, as set forth below.

3.2.6 Claims Involving Separate Contractors. The Design/Builder shall defend and
save harmless the Company and each Separate Contractor against any and all damages or claims
.that may arise because and to the extent of loss occasioned by the breach of the Design/Builder’s
obligations hereunder, and the costs associated therewith shall be without change to the Schedule

and shall be a Cost of the Work, except as otherwise provided herein. In the event that
the Design/Builder urmecessafity and unreasonably delays the work of Separate Contractors by
not cooperating with them as required hereby, or by not affording them reasonable opportunity to
perform their work as stated herein, the Design/Builder shall, in such event, pay all reasonable
direct incremental costs and expenses incurred by such Separate Contractors due to any such
delays, as Cost of the Work. If any Separate Contractor shall assert a claim or bring an action
against the Company alleging damage due to the fault or neglect of the Design/Builder, the
Company shall immediately notify the Design/Builder, who shall defend such claim. If it is
determined that the Design/Builder was at fault, the Design/Builder shall pay all costs of defense,
including attorney’s fees, as well as any resulting judgment or settlement, as Cost of the Work,
which shall be without change to the Schedu P

3.2.7 Damage or Injury by Separate Contractors. In the event that any Separate
Contractor urmecessarily and unreasonably delays the Work by not cooperating with the
Design/Builder, or by not affording the Design/Builder reasonable opportunity to perform the
Work as stated herein, the Company shall, in such event, pay all reasonable direct incremental
costs and expenses incurred by the Design/Builder due to any such delays, and shall grant an
equitable time extension, pursuant to the Change Order provisions of this Agreement.

3.3 Assignment of Separate Contracts.
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If the Company determines that it wishes to assign to the Design/Builder one or more
contracts between the Company and a Separate Contractor, it shal! give the Design/Builder
written notice of such desire, including in such notice a copy of such contract for the
Design/Builder’s review and approval. The Separate Contractor shall be fully qualified to
perform the work under the to-be-assigned contract, shall possess the firtanciaI capability to
perform its obligations under such to-be-assigned contract, and shall provide 100% payment and
performance bonds covering such work from sureties meeting the standards set forth herein.
Such contract shall contain provisions similar to those contained in the Design!Builder’s,
Contractor’s and/or Architects’ agreements with their Subcontractors with respect to liability,
indemnification, retainage, payment, tabor and other material items. Upon the Design/Builder’s
approval of the assignment of such contract, such Separate Contractor shall cease to be a
Separate Contractor and shall thereafter be deemed to be a Subcontractor of the Design/Builder,

t.

3.4 Company’s Right to Stop the Work.

If the Design/Builder persistently fails to correct Work which is not in accordance with
the requirements of the Contract Documents and this Agreement or. persistently fails to carry out
the Work in accordance with the Contract Documents, the Company, by written order signed by
the Company, may detiver a notice to the Design/Builder setting forth that such a persistent and
material failure is occurring and has occurred, and demanding that the Design/Builder commence
a cure of such persistent and material failure with ) Days and diligently pursue such
cure thereafter. In the event that the cure is not commenced within su ) Day period
and pursued diligently thereafter, the Company may, by a second written notice to the
Design/Builder, order the Design]Builder to stop the Work, or any portion thereof, until the
cause for such order has been eliminated; provided, however, that the fight of the Company to
stop the Work shall not give rise to a duty on the part of the Company to exercise this right for
the benefit of the Design!Builder or any other person or entity and shall not give rise to any
liability of the Company to the Design/Builder resulting from any detay (except to the extent that
such order is found to be improper).

3.5 Company’s Right to Carry out the Work.

If the Design/Builder defaults or neglects to carry out the Work in accordance with the
Contract Documents and fails within Day period after receipt of written notice from
the Company to commence and diligently continue correction of such default or neglect with
diligence and promptness, the Company may after su ) Day period give the
Design/Builder a second written notice to correct such deficiencies within suc
Day period, ff the Design/Builder within suc  Day period after receipt of such
second notice fails to commence and diligently continue to correct any deficiencies, the
Company, without prejudice to other remedies the Company may have, may correct such
deficiencies. In such ease an appropriate Change Order shall be issued deducting from payments
then or thereatter due to the Desig~Builder the cost of correcting such deficiencies, including
compensation for additional services and expenses made necessary by such default, neglect or
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failure. If payments then or thereafter due to the Design/Builder are insufficient to cover such
amounts, the Design/Builder shall pay the difference to the Company.

ARTICLE 4
TIME

4.1 Progress and Completion.

The Design/Builder shall commence the Work immediately after the Effective Date and
shall use commercially reasonable good faith efforts to achieve Substantial Completion by the
dates set forth in the Schedule, which is attached hereto as Exhibit H.

4.2 Schedule Obfigations.

4.2.1 Contract Schedule. The planning, design, construction and completion of the
Project shall be undertaken and completed in accordance with the Schedule, which shall define
major design and construction activities, their sequences and elapsed completion time from the
date of the Notice to Begin Design. The Schedule shall set forth separate Substantial Completion
Dates for each building. The Scheduled Dates of Substantial Completion set forth in the
Schedule shall not be modified except by a Modification or Change Order.

4.2.2 Prosecution of the Work. The Design/Builder shall use corm~tercialty
reasonable good faith efforts to prosecute the Work so that the portion of the Work completed at
any point in time is not less than as required by the Schedule. If the rate of progress is such that
the total amount of Work and/or the degree of completion of the Project accomplished by the
Design/Builder within any time period required by the Schedule is less than the amount therein
specified, the Design/Builder shall so notify the Company.

4.3 Preconstruction Activities.

Within Days after the Effective Date, the Design!Builder shall suhirdt to the
Company for review a detailed schedule of preconstruction activities, by expanding the
preconstruction activities set forth on the Schedule. This preconstruction schedule shall be
prepared using the CPM, and shall show in sufficient detail the starting and completion time
sequences of design and Subcontract award activities of the Design/Builder, and identify all
interface activities of the Company.

4.4 Construction Activities.

At such time as the Construction Documents are ready to be bid, the Design!Builder shall
submit to the Company for incorporation into the Contract Documents, a revised Schedule,
which will expand the Schedule approved to date, but which will not, in and of itself, change the
Scheduled Date(s) of Substantial Completion of the Project. This revised Schedule shall be
based upon a CPM and shall show in complete detail starting and completion time of detail
activities of each of the various trades, the sequence of the Work and all significant activities for
a Phase.
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4.5 Intentionally Deleted.

4.6 Delays.

4.6.1 Excusable Delays. To the extent any of the following events results in an actual
delay in the Work, such delay shall constitute an "Excusable Delay" (to the extent not set forth
below, a delay will be considered an "Inexcusable Delay").

4.6.1.1 Failure or inability of the Company to make available any or all of the Sites
in accordance with the requirements of the Schedule.

4.6.1.2 Failure or inability of the Company or the Design/Builder to obtain: (i) any
and all necessary zoning changes, variances, code changes, permits, approvals and authorizations
from federal, state, or local governments or quasi-governmental agencies or authorities or
homeowner’s agencies or public interest groups; or (ii) failure to obtain any street or alley
vacations required for the performance of the Work, except to the extent due to the fault or neglect
of the Design/Builder.

4.6.1.3 Delays resulting from the acts or omissions of Separate Contractors.

4.6.1.4 Delays resulting from Force Majeure.

4.6.1.5 Differing, unusual or concealed Site conditions that could not reasonably
have been anticipated by the Design!Builder in preparing the Schedule, including, without
limitation, archaeological finds, soil conditions (including rock or other geological conditions),
underground foundations, abandoned utility lines and water conditions, including the provisions
contained in Section 2.4.1.

4.6.1.6 Delays resulting from the existence or discovery of Hazardous Materials on
the Sites not brought to the Sites by the Design!Builder and not required to be removed by the
Design/Builder pursuant to Section 2.4.2 of this Agreement.

4.6.1.7 Delays resulting from changes in Applicable Laws occurring after the
Effective Date.

4.6.1.8 Delays resulting from the acts or omissions of the Company and those
within the control of the Company, or failure of performance by the Company or those within the
control of the Company.

4.6.2 Schedule Amendment Due to Excusable Delays. The Design/Builder shall
notify the Company of the Excusable Delay as soon as practicable, but in no event more than

Days after the Design/Builder becomes aware of the occurrence of the Excusable
Delay. Such notice shall describe the Excusable Delay and shall state the approximate number
of Days the Design/Builder expects to be delayed. After the cessation of the Excusable Delay,
the Design/Builder shall notify the Company of the number of Days the Design/Builder believes
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that its activities were in fact delayed by the Excusable Delay. In the event that the Excusable
Delay arises as a result of a Change Order request by the Company, the request for an extension
of time contained in the resulting Change Order proposal shall be deemed sufficient for purposes
of this subsection.

4.6.3 Decision by Company. Within fi ays after cessation of an event
giving rise to either an Excusable Delay or Inexcusable Delay, the Parties will use good faith
efforts to agree on the extent to which the Work has been delayed and whether the delay is an
Excusable Delay or an Inexcusable Delay. In the absence of agreement between the Parties as to
the then current status of Excusable Delays and Inexcusable Delays, the Company will provide
the Design/Builder with written notice of the Company’s detenrtination of the respective number
of Days of Excusable Delay and/or Inexcusable Delay with ) Days after receipt by the
Company of the Design/Builder’s written request for suet determination. The issuance by the
Company of suet a determination shall not, however, be deemed a concurrence by the
Design!Builder of the matters set forth therein, and the Design/Builder may invoke the dispute
resolution procedures with respect to such determination. Pending completion of dispute
resolution procedures, the Design/Builder may take such acceleration or other measures on
account of the Company’s determination of Inexcusable Dela

t.

4.6,4 Liquidated Damages. In the event and to the extent there is an Inexcusable
Delay in the Work and the actual date of Substantial Completion of a portion of the Work is later
than the Scheduled Date of Substantial Completion for such portion of the Work as set forth on
Exhibit H (and as adjusted pursuant to the terms of this Agreement), the Design/Builder shall be
required to pay Liquidated Damages in an amoun

.
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4.8 No Damages on Account of Delay.

The Design/Builder and the Company acknowledge that in the event that the
Design/Builder fails to achieve Substantial Completion of the Work by the dates established in
the Schedule, as adjusted, the Company may incur damages. Nevertheless, as part of the overall
agreement between the Company and the Design/Builder, the Parties agree that the
Design/Builder shall not be responsible for any damages, whether direct, indirect, special,
consequential or punitive, incurred by the Company as a result of the failure of the
Design/Builder to achieve Substantial Completion of the Work on or before the dates set forth in
the Schedule except as otherwise provided in Section 4.6.4 of this Agreement.

ARTICLE 5
PAYMENT AND COMPLETION; S

5.1 .

5.1.2 Payment, The Company shall pay the Design/Builder in current funds for the
Design/Builder’s performance of this Agreeme

t.
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5.2 Schedule of Values.

The Design!Builder has submitted to the Company, and the Parties (including the United
States Member) have agreed upon the schedule of values shown in Exhibit E, which sets forth
the various portions of the Wor ion. This
schedule of values shall be used as a basis for payment and shall be updated periodically. All
estimated construction costs not allocated to a trade work line item or to general conditions in the
schedule of values shall be allocated to the Contingency and shall be utilized as described in
Section 5.17.

5.3 Applications for Payment.

The Design/Builder shall deriver to the Company on or before the last Business Day of
each month an Application for Payment cover

th. Provided the Application for Payment is
received not later than the last Day of the month, the Company shall make payment to the
Design!Builder not later than th) Day of the following month. If an Application
for Payment is received by the Company after the last Day of the month, payment shall be made
by the Corapany not later th 5) Days after the Company receives the Application for
Payment. With each Application for Payment the DesigrdBuilder sha[l submit such evidence as
may be necessary to demonstrate costs incurred or estimated to be incurred on account of the
Cost of the Work during such month and the percentage of completion of each category of Work
including but not limited to: (i) conditional lien waivers, in form and substance consistent with
the applicable stattites and acceptable to the Company, executed by the Design/Builder, the
Contractor and all Subcontractors, materialmen and others who may have lien rights whose
Construction Work is the subject of such Application for Payment and who have billings in
excess o  (i_i) unconditional lien waivers in fonn and substance consistent with the
applicable statutes and acceptable to the-Company, executed by the Design/Builder, the
Contractor and all Subcontractors, materialmen and others who may have lien rights whose
Construction Work is the subject to the prior month’s Application for Payment and who have
billings in excess o ; or (iii) other reasonable documentation or evidence as required by
the Company’s lender. If the Company disputes any portion of an Application for Payment, it
shall notify the Design!Builder in writing w e (5) Days of receipt, which notice shall set
forth in detail those items disputed. The Company shall not be required to make payment on
account of items about which it has a good faith dispute.

g

,
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5.5 Retainage.

5.5.1 With respect to the Design Wor eld.

5.5.2 With respect to Construction Work  Retainage on each Phase shall be
withheld until the Phase i complete; thereafter, no further Retainage will be withheld. No
Retainage shall be withheld on account of Overhead, Fee, general conditions, or self-performed
work payable to the Design/Builder or the Contractor or purchase orders entered into by the
Design/Builder or the Contractor. Subject to the First Mortgage Loan Documents, Retainage
withheld on account of each Phase shall be released upon Substantial Completion of such Phase,
less of the value of any uncompleted Work or Punch list items relating to such buildings.
Subject to the First Mortgage Loan Documents, Retainage withheld on account of uncompleted
Work or Punch list items relating to a Phase shall be released upon completion of such
uncompleted Work or Punch list items. Subject to the First Mortgage Loan Documents, all
remaining Retainage shall be fully released within  Days of Final Completion of the
entire Work.

5.6 Early Release of Subcontractor Retainage.

If a Subcontractor has completed its portion of the Work (including all Punch list items)
pursuant to any given Subcontract, the Design!Builder may request the Company to disburse the
Retainage allocable to such Subcontractor, after delivering to the Company any necessary
consent to such disbursement from such Subcontractor’s surety, in form reasonably satisfactory
to the Company. ~the Company is reasonably satisfied that the Subcontractor’s Work has been
completed in accordance with the Contract Documents, the Company shall disburse the
Subcontvactor’s share of Retain,age. Regardless of whether the Company has disbursed said
Retainage to any Subcontractor, the warranty period with respect to such Work shall commence
at Substantial Completion of the Work or designated portion thereof.

5.7 Payment for On-Site and Off-Site Stored Materials.

Payment shall be made on account of materials and equipment delivered and suitably
stored at the Sites for subsequent incorporation in the Work. Payment shall be similarly be made
for materials and equipment suitably stored off the Sites, conditioned upon the Design/Builder
furnishing evidence to the Company that (a) title to the materials and equipment will pass to the
Company upon payment; (b) the materials and equipment are adequately insured; and (c) such
other matters as the Company may reasonably request in order to protect its interests.

5.8 Title to Construction Work.
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The Design/Builder warrants that title to all Construction Work covered by an
Application for Payment shall pass to the Company no later than the time of payment. The
Design/Builder further warrants that upon submittal of an Application for Payment, all
Construction Work for which Applications for Payment have been previously issued and
payments received from the Company shall, to the best of the Design/Builder’s kaaowledge,
information and belief, be fi:ee and clear of liens, claims, security interests or encumbrances in
favor of the Design/Builder, Teana Subcontractors, Subcontractors, material suppliers, or other
persons or entities making a claim by reason of having provided labor, materials and equipment
relating to the Construction Worlc

5.9 Withholding of Payment.

The Company may withhold payment on account of an Application for Payment to the
extent necessary to protect the Company from loss because of:

5.9.1

5.9.2

5.9.3 f
r

5.9.4 d
.

When the above reasons for withholding payment are removed, payment shall be made for
amounts previously withheld. Prior to any withholding pursuant to this Section, the Company
shall meet with the Design/Builder to discuss potential with!lolding, and attempt in good faith to
resolve such issue without the need for withholding. Amounts withheld pursuant to Section
5.9.2 shall bear interest at the rate of  from the date the ftmds would
otherwise have been due until paid. In lieu of withholding, the Design/Builder may provide
assurances or collateral reasonably satisfactory to the Company.

5.10 Failure of Payment; Interest.

If the Company does not pay the Design/Builder with ) Days after the date
established herein the amount set forth in the Application for Payment (or such lesser amount as
the Company claims in good faith is due in accordance with the provisions hereof), then the
Design/Builder may, upo  Days’ written notice to the Company, stop the
Work with respect to nonpayment of undisputed amounts until payment of such amount owing
has been received. The Schedule  shall be equitably adjusted on account of such
stoppage, including, but not limited to, compensation for shut-down, delay and start-up. In
addition, all amounts due and unpaid shah bear interest from the date payment is due until paid at
the rate of .

5.11 Substantial Completion.
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When the Design/Builder considers that a building, unit or other portion of the Work is
Substantially Complete, the Design!Builder shall prepare and submit to the Company a
comprehensive list of Punch list items relating to such building, u_nit or other portion of the
Work. The Design/Builder shall proceed promptly to complete and correct Punch list items.
Failure to include an item on the Punch list does not alter the responsibility of the Design]Builder
to complete all Work relating to such building, unit or other portion of the Work, in accordance
with the Contract Documents. Upon receipt of the Punch list, the Company will make an
inspection to determine whether Substantial Completion of the building, unit or other portion of
the Work has occurred. The Certificate of Substantial Completion for each building shall state
the date of Substantial Completion and shall be executed by the Company and the
Desig~q3uilder. At Substantial Completion of each building, the Company will become
responsible for utilities, security, maintenance, and any insurance for the building, unit or other
portion of the Work. If the Company and the Design/Builder cannot agree as to the appropriate
date of Substantial Completion of a building, such issue shall be submitted for dispute resolution
in accordance with the procedures set forth in this Agreement. Notwithstanding such
disagreement, the Design!Builder shall diligently proceed with completion of the Punch list
items with completion not later tha Days after the date of Substantial Completion,
except for long lead items. Warranties required by the Contract Documents shall commence,
with respect to each building, on the date of Substantial Completion of such building, unless
otherwise provided in the Contract Documents.

5.12 Partial Occupancy or Use.

The Company may occupy or use any completed or partially completed portion of the
Construction Work at any stage when such portion is designated by separate written agreement
with the Design/Builder, provided such occupancy or use is consented to by the insurer of the
Project and authorized by public authorities having jurisdiction over the Construction Work.
Such partial occupancy or use may commence whether or not the portion is Substantially
Complete, provided the Company and the Design/Builder have accepted in writing the
responsibilities assigned to each of them for payment, security, maintenance, heat, utilities,
damage to the Construction Work and insurance, and have agreed in writing concerning the
period for correction of the Construction Work and commencement of warranties required by the
Contract Documents. Immediately prior to such prior occupancy, the Company and the
Design!Builder shall jointty inspect the area to be occupied in order to determine and record the
condition of the Construction Work. Unless otherwise agreed, partial occupancy or use of a
portion of the Construction Work shall not constitute acceptance of Work not complying with the
requirements of the Contract Documents.

5.13 Final Completion and Final Payment.

5.13.1 Final Completion of a Bttitding. When the DesigrdBuilder considers that a
building, unit or other portion of the Work is Finally Complete, the Design!Builder shall so
notify the Company. The Certificate of Final Completion shall set forth the date of Final
Completion for such building, unit or other portion of the Work and shall be executed by the
Company and the Design/Builder. If the Company and the Design/Builder cannot agree as to the
appropriate date of Final Completion of a building, unit or other portion of the Work, such issue
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shall be submitted for dispute resolution in accordance with the procedures set forth in this
Agreement.

5.13.2 Conditions Precedent to Final Payment on Account of a Building. Neither
final payment nor any final release of Retainage shall become due until the conditions in the First
Mortgage Loan Documents are satisfied, and the Design/Builder submits to the Company:

5.13.2.1 an affida’cit that payrolls, bills for materials and equipment, and other
indebtedness connected with the building have been paid or otherwise satisfied;

5.13.2.2 a certificate evidencing that insurance required by the Contract Documents
to remain in force is currently in effect and will not be cancelled or allowed to expire until at least
thirty (30) Days’ prior written notice has been given to the Company;

5.13.2.3 consent of Surety to final payment of the entire Work; and

5.13.2.4 if required by the Company, other data establishing payment or
satisfaction of obligations, such as receipts, releases and waSvers of liens, claims, security interests
or encumbrances arising out of the Contract Documents. If a Team Subcontractor or
Subcontractor refuses to furnish a release or waiver required by the Company, the Design/Builder
may furnish a bond satisfactory to the Company to indemnify the Company against such lien.

5.13.3 Delay in Final Completion. If, after Substantial Completion of the Work on
account of a building, Final Completion of such building is materially delayed through no fault
of the Design/Builder or by the issuance of additional Change Orders or Change Directives by
the Company, the Company shaH, upon request of the Design/Builder, and without terminating
this Agreement, make payment of the balance due for that portion of the building fully
completed. If the remaining balance for the building not fully completed is less than the
Retainage applicable thereto, such payment shall be made under the terms and conditions
governing final pa3;anent, except that it shall not constitute a waiver of claims by either the
Design/Builder or the Company.

5.13.4 Waiver of Claims at Final Payment.

5.13.4.1 Acceptance of final payment for the entire Work by the Design/Builder
shall constitute a waiver of affirmative claims by the Design!Builder, except those previously
made in writing and identified as unsettled at the time of final payment.

5.13.4.2 The making of final payment for the entire Work by the Company shall
constitute a waiver of claims by the Company, except those arising from (a) liens, claims, security
interests and encumbrances arising out of the Work after final payment, or identified in writing as
unsettled at the time of final payment; (b) latent defects arising after final payment; or (c) the
temas of warranties required by the Contract Documents or this Agreement.

5.14 Allowances.
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. Items covered by allowances shall be supplied for such amounts and by such
persons or entities as the Company may direct, but the Design/Builder shall not be required to
employ persons or entities against which the Design/Builder makes reasonable objection~ Unless
otherwise provided in the Contract Documents:

5.14.1 materials and equipment under an allowance shall be selected promptly by the
Company to avoid delay in the Work, provided that the Company shall be given no less time
than provided in Exhibit J;

5.14.2 allowances shall cover the cost to the Design/Builder of materials and equipment
delivered at the Sites and all required taxes, less applicable trade discounts; and

5.14.3 allowances shall cover Design!Builder’s costs for unloading and handling at the
Site labor, installation costs and other expenses.

5.15 Superintendent.

The DesigrdBuilder shall cause the Contractor to employ a competent superintendent and
necessary assistants who shall be in attendance at the Sites during performance of the
Construction Work. The superintendent shall represent the Contractor, and communications
given to the superintendent shall be as binding as if given to the Contractor. Important
communications shall be continued in writing.Other communications shall be similarly
confirmed on written request in each case.

5.16 Documents and Samples at the Sites.

The Design!Builder shall maintain at the Sites for the Company one record copy of the
drawings, specifications, addenda, Change Order and other Modifications, in good order and
marked Currently to record changes and selections made during construction, and in addition
approved Shop Drawings, Product Data, Samples and similar required submittals. The
Design/Builder shall also prepare one reproducible set of as-built drawings. These shall be
provided to the Company within a reasonable time after Final Conapletion of the Work.

5.17 Contingency.

o. Such Contingency shall be increased by amounts not
expended on other line items in the schedule of values other than Fee and Overhead, and shall be
decreased by additional amounts required to be expended on other line items in the schedule of
values other than Fee and Overhead. The Contingency is for the sole use of the Design/Builder
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for items within the Scope of Work of the Design/Builder, and is not for use by the Company for
items that are a Change Order to the Design/Builder. To the extent funds remain in the
Contingency as of the date of Final Completion of the entire Projec

 which shall be paid as set forth in the First Mortgage Loan Documents.
Notwithstanding the foregoing: (1) reduction in the line item amount for Landscape Amenity and
Commmaity Buildings in excess o  of the value thereof shall require the
approval of the Company; and (2) increase in the line item amount for General Conditions in
excess of of the value thereof shall require the approval of the Company, in
each case such approval not to be unreasonably withheld.

ARTICLE 6
CHANGES IN THE WORK; CLAIMS

6.1 Changes.

Changes in the Work shall be performed under applicable provisions of the Contract
Documents, and the Design/Builder shall proceed promptly, unless otherwise provided in the
Change Order or Change Directive. If unit prices are stated in the Contract Documents or
subsequently agreed upon, and if quantities originally contemplated are so changed in a proposed
Change Order or Change Directive that application of such unit prices to quantifies of Work
proposed will cause substantial inequity to the Company or the Design/Builder, the applicable
unit prices shall be equitably adjusted

r.

6.2 Change Directives.

The following procedures shall appty with respect to Change Directives:

6,2.1 Aaay Change Directive with an apparent value in excess 0 must be
approved by both theManaging Member and the United States Member. The United States
Member shall respond to any Change Directive withi s Days of receiving the
request for a Change Directive. Upon receipt of a Change Directive signed by the Company, the
Design!Builder shall promptly proceed with the change in the Work involved and advise the
Company of the Design!Builder’s agreement or disagreement with the method, if any, provided
in the Change Directive for determining the proposed adjustment i or the Schedule. If
the Design/Builder receives a written communication signed by the Company which the
Design/Builder believes is a Change Directive but is not so identified, it shall not proceed with
the change in the Work until it receives from the Company a written confirmation that such
communication is in fact a Change Directive.

6.2.2 A Change Directive signed by the Design/Builder indicates the agreement of the
Design/Builder with the contents thereof, and shall convert the Change Directive to a Change
Order.

6.2.3 If the Design/Builder does not respond promptly or disagrees with the method for
adjustment in r Schedule, the method and adjustment shall be determined as provided
in Section 6.5 below, as applicable. In such case, the Design]Builder shall keep and present, in
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such form as the Company may request, an itemized accounting, together with appropriate
supporting data.

6.2.4 Pending final determination of cost to the Company, amounts not in dispute shall
be included in Applications for Payment

When both additions and credits covering related Work or
substitutions are involved in a change, the allowance for Overhead and Fee shall be figured on
the basis of net increase, if any, with respect to that change.

6.2.5 If the Company and the Design/Builder do not agree with the adjustment in the
Schedule such disagreement shall be submitted for dispute resolution in accordance
with the provisions of this Agreement.

6.3 Change Proposals.

If the Company requests the Designfl3uilder to submit a Change Proposal and thereafter
the Company elects not to proceed with the Change Order contemplated therein, a Change Order
shall be issued to reimburse the Design/Builder for any costs incurred by the Design/Builder on
account of such Change Proposal, but only to the extent the Change Order contemplated by such
Change Proposal involves a material change to the scope of the Work. To the extent the
preparation of such Change Proposal impacts the Schedule (e.g., other Work is suspended
pending a decision on such Change Proposal or the Design Work is delayed due to the
preparation of the Change Proposal), an equitable adjustment in the Schedule shall be made.

6.4 Claims.

In addition to submitting Change Proposals in response to the request of the Company,
the Design/Builder may submit one or more claims in the form of Change Proposals for may
requested adjustmeht in th Schedule permitted pursuant to the provisions of this
Agreement. In such cases, the Design/Builder shall give the Company written notice within

Days after it becomes aware of the event giving rise to the Change Proposal.
The Company shall hav  Days after receipt of the Design!Builder’s notice to
either confirm or refute the basis for the Change Proposal. If either the Design/Builder or the
Company becomes aware of an act or omission of the other which would give rise to a breach of
contract action, such party shall notify the other within a reasonable time after becoming aware
of such act or omission. Failure to give any notice required by this Article 6 shall be deemed a
waiver of the right of the claiming party to recover, but only to the extent the delay in giving
notice prejudices the fights of the non-claiming party.

6.5 Payment on Account of Change Orders and/or Excusable Delays.
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6.5.1.3 
.

6.5.2 Design Work. For Change Orders including additional Design Work,

6.5.2.1 

6.5.2.2 
.

6.5.2.3 
.

6.5.3 Decreased Scope. With respect to Change Orders which decrease the Scope of
Work described on Exhibit A, 

#400583812
4O

G-6-48



6.6 Changes on Account of Delay in Commencement of Work.

In the event the commencement of the Project is delayed beyond January !, 2008, for any reason
other than the fault of the Design/Builde

.

rs.

6.8 Time Extensions on Account of Change Orders.

The Design/Builder shall be entitled to a time extension in connection with any Change
Order to the extent its time of performance is extended due to such Change Order.

ARTICLE 7
TRANSFER OF CARE, CUSTODY AND CONTROL

7.1 Care, Custody and Control by Design/Builder During Construction.

The Design!Builder shall be responsible for care, custody and contro! of a Phase or
portion thereof, including responsibility for compliance with applicable safety and environmental
laws, rules, regulations and orders only during the period from (i) issuance of a notice to proceed
and release of possession of such Phase or portion thereof by Company to Design/Builder for
construction until (ii) Substantial Completion or other transfer of care, custody and control of
such Phase or portion thereof back to Company in accordance with Section 7.2 below.

7.2 Substantial Completion; Partial Occupancy or Use.

At Substantial Completion of the entire Work, the care, custody and control thereof shall
pass to the Company. In any event, the care, custody, and control of the Project or portion
thereof shall pass to the Company no later than the time when the Company takes physical
possession thereof. From and after the date of the transfer of the care, custody, and control of the
Project or portion thereof, the Company shall assume all risks of physical loss or damage thereto
and shall, and does hereby, release the Design/Builder from and the Company will and shall
cause its insurers to waive rights of subrogation against the Design/Builder and its suppliers and
Subcontractors for loss or damage to the Project which may thereafter occur. In the event that
loss or damage to the Project or portion thereof occurring after Substantial Completion is due to
the negligence of the Design/Builder or defective Work performed by the Design/Builder, the
Desigr~/Builder shall be responsible for any insurance deductibles paid by the Company on
account of such negligence or defective Work. Notwithstanding the foregoing to the contrary,
nothing in this Section 7.2 shall limit the Design/Builder’s warranty obligations set forth in this
Agreement.

ARTICLE 8
TEAM SUBCONTRACTORS AND SUBCONTRACTORS
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8.1 Team Subcontractors.

The Design/Builder shall enter into a Team Subcontract with each Architect pursuant to
which the Design/Builder shall delegate all design responsibilities contained in this Agreement to
the Architect. Similarly, the Design/Builder shall enter into a Team Subcontract with the
Contractor pursuant to which the Design/Builder shall delegate the construction responsibilities
contained in this Agreement to the Contractor. The Team Subcontracts shall require each Team
Subcontractor, to the extent of the Work to be performed by such Team Subcontractor, to assume
towards the Design/Builder all the obligations and responsibilities which the Design!Builder by
the Contract Documents assumes towards the Company. All Team Subcontracts shall
incorporate the terms of this Agreement and the Contract Documents to the extent applicable to
the Work to be performed by the Team Subcontractor. Each Team Subcontract shall expressly
preserve and protect the rights of the Company under the Contract Documents with respect to the
Work to be performed by the Team Subcontractor so that the subcontracting thereof will not
prejudice such rights, and shall include a provision granting to the Company the right to succeed
to the interest of, or otherwise accept a~ assiNnnent of, such Team Subcontract, but only in the
event of a termination of this Agreement by the Company due to the existence of a
Design/Builder Event of Default. Any such assignment shall be subject to the prior rights of the
surety, if any, obligated under bond Mating to the Agreement.

8.2 Subcontracts.

8.2.1 Incorporation of Contract Documents. The Team Subcontractors sha!! enter
into Subcontracts with various Subcontractors for portions of the Work delegated pursuant to the
Team Subcontracts. The Subcontracts shall require each Subcontractor, to the extent of the
Work to be performed by such Subcontractor, to assunae towards the Team Subcontractor all the
obligations and responsibilities which the Team Subcontractor by the Team Subcontracts
assumes towards the Design/Builder. All Subcontracts shall incorporate ~e terms of the relevant
Team Subcontract, .this Agreement and the Contract Documents to the extent applicable to the
Work to be performed by the Subcontractor.

8.2.2 Assignment of Subcontracts. Each Subcontract shall expressly preserve and
protect the rights of the Company under the Contract Documents with respect to the Work to be
performed by the Subcontractor so that the subcontracting there0f’~411 not prejudice such rights,
and shall include provisions (a) granting to the Design/Builder the right to succeed to the interest
of, or otherwise accept an assignment of, such Subcontract, but only in the event of a termination
of the Team Subcontract by the Design/Builder (or its assignee) due to the existence of a default
by the Team Subcontractor; and (19) granting to the Company the right to succeed to the interest
of, or otherwise accept an assignment of, such Subcontract, but only in the event of a termination
of this Agreement by the Company due to the existence of a Design/Builder Event of Default and
a further termination of the Team Subcontract by the Company. Any such assigm~aent shall be
subject to the prior rights of .the surety, if may, obligated under bond relating to the Team
Subcontract.

8.3 Self-Performed Work. The Contractor may perform portions of the Construction Work
with its own persomael or pursuant to Subcontracts with affiliates of the Contractor ("Serf-
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Performed Work"). With respect to such Self-Performed Work, the Contractor shall be deemed
to be a Subcontractor for purposes of calculating amounts payable under Change Orders. The
terms and conditions under which the Contractor or its affiliates perform Self-Performed Work
shall be competitive and at market rate

8.4 Subcontractor Bids. The Design/Builder shall use commercially reasonable efforts to
obtain a mira’mum of three bids from qualified subcontractors for each trade that will provide
labor and materials for the Project having a value in exce ,000. The Design/Builder
will then select the subcontractor that represents the best value for the Pr

ed.

ARTICLE 9
INSURANCE AND BONDS; INDEMNIFICATION

9.1 Insurance to be. Provided by the Design!Builder.

The Design/Builder shall provide the insurance required of it by the provisions of Exhibit
L hereto, the cost of which shall be paid by the Design!Builder as a Cost of the Work.

9.2 Insurance to be Provided by the Company.

The Company shall provide the insurance required of it by the prmdsions of Exhibit L,
.

9.3 Payment and Performance Bonds.

9.3.1 The Contractor shall furnish and dehver to the Company and the Design/Builder
the Payment and Performance Bonds in a form acceptable to the Credit Provider. The Contractor
shall deliver the Payment and Performance Bonds in a form acceptable to the Credit Provider
prior to, and as a condition precedent to, commencement of the Construction Work on either
Site.
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9.3.2 The Payment and Performance Bonds shall be furnished on behalf of the
Contractor, shall name the Design!Builder, the Company, and the Trustee as co-obligee

 Prior to the commencement of the
Work on any alternate under the Construction Agreement ("Alternate"), the Surety that issued
the relevant Payment Bond and Performance Bond shall approve the inclusion of such Alternate
in the coverage provided by the Payment Bond and Performance Bond. The Design!Builder
shall require the Contractor to provide additional payment and performance bonds, either
through Subcontractor payment and performance bonds or Contractor furnished payment and
performance bonds, so that the combined value of the Subcontractor and Contractor payment and
performance bonds exceeds the entire Cost of the Work in the Construction Agreement, as and
when provided in the Construction Agreement. All payment and performance bonds issued
pursuant to this Section (including, without limitation, subcontractor payment and performance
bonds) shal! name the Design/Builder, the Company and the Trustee as co-obligees, and shall be
in the forms set forth on Exhibit N-1 hereto (with respect to Contractor-fumished payment and
performance bonds) or Exhibit N-2 (with respect to Subcontractor-furnished payment and
performance bonds). All payment and performance bonds issued with respect to the Contractor
shall be issued by a Surety. All other payment and performance bonds shall be issued by sureties
that appear on the approved list of sureties issued by the United States Department of Treasury.

9.3.3 The provisions of this Section 9.3 may not be modified or amended without the
prior written consent of the Credit Provider.

9.4 Indemnification.

9.4.1 - Indenmification by Design/Builder. 

is
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9.4.2 Indenmifieation by Company

9.4.3 The Company’s Property. As provided by Article 7 hereof, as between the
Design/Builder and the Company, the Company assumes responsibility and risk for all loss of or
damage to property owned by or in the custody of the Company, however such loss or damage
shall occur, and agrees to maintain appropriate property damage insurance fully coveting said
property from such risk naming the Design/Builder as additional insured and does hereby and
shall cause its insurers to waive rights of subrogation against the Design/Builder and its suppliers
and Subcontractors under any insurance which the Company may carry.

9.5 Company Agreement.

The Company, on its own behalf and on behalf of the Company’s officers, directors,
agents and affiliates, agrees that no contract claim shall be made against the Contractor or the
Architect for obligations of the Design/Builder unless the Company is expressly authorized to do
so pursuant to the provisions of this Agreement, including, but not limited to, a claim alleging
that the Design/Builder’s corporate status should be ignored in favor of claims against the
Contractor and/or the Architect.
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ARTICLE 10
PROTECTION OF PERSONS AND PROPERTY

10.1 Safety Precautions and Programs.

10.1.1 Site Safety. The Design!Builder shall be responsible for initiating, maintaining
and providing supervision of safety precautions and programs in connection with the Work, and
shall also comply with any and all insurance carrier-mandated safety requirements and programs.

10.1.2 Notices. In connection with the performance of the Work, the Design!Builder
shall give notices and comply with Applicable Laws bearing on the safety of persons and
property and their protection from damage, injury or loss.

10.2 Safety. of Persons and Property.

10.2.1 Reasonable Precautions. The Design/Builder shall take reasonable precautions
for the safety Of, and shall provide reasonable protection to prevent damage, injury or loss to:

10.2.1.1 employees on the Work and other persons who may be affected thereby;

10.2.1.2 the Work and materials and equipment to be incorporated therein, whether
in storage on or offthe Sites under care, custody or control of the Design/Builder; and

10.2.1.3 other property at the Sites or adjacent thereto, such as trees, shrubs, lawns,
walks, pavements, roadways, structures and utilities not designated for removal, relocation or
replacement in the course of the Construction Work.

10.2.2 Safeguards. The Design!Builder shall erect and maintain, as required by existing
conditions and performance of the Work, reasonable safeguards for safety and protection,
including posting .danger signs and other warnings against hazards, promulgating safety
regulations and notifying Company and users of adjacent sites and utilities, and shall comply
fully with the requirements of the Occupational Safety and Health Administration ("OSHA").

10.2.3 Use of Explosives. When use or storage of .explosives or other hazardous
materials or equipment or unusual methods are necessary for execution of the Construction
Work, the Design/Builder shall exercise utmost care and carry on such activities under
supervision of properly qualified personnel.

10.2A Remedy of Damage. The Design!Builder shall promptly remedy damage and
loss (other than damage or loss under property insurance required by Exhibit L to be carried by
the Company or the Company’s Separate Contractors) to property referred to in Sections 10.2.1.2
and 10.2.1.3 caused in whole or in part by the Design!Builder or anyone directly employed by or
in control of Design/Builder and for whose acts Design/Builder may be liable and for which the
Design!Builder is responsible under Sections 10.2.1.2 and 10.2.1.3, except damage or loss
attributable to acts or omissions of the Company, Separate Contractors or anyone directly or
indirectly employed by either of them, or by anyone for whose acts either of them may be liable,
and not attributable to the fault or negligence of the Design/Builder. The foregoing obligations
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of the Design/Builder are in addition to the Design/Builder’s obligations under Section 9.4;
provided, however, that the Design!Builder’s obligations hereunder shall include only those costs
necessary to repair property damaged or lost (except to the extent professional liability insurance
proceeds are available therefor pursuant to the provisions of Section 9.4). All costs incurred by
the Design/Builder in connection with its obligations under this Section 10.2.4 shall be paid as
Cost of the Work 

10.2.5 Designation of Safety Coordinator. The Design/Builder shall designate or
cause to be designated a responsible member of its organization at the Sites who has the
responsibility for the prevention of accidents.

10.2.6 Loads. The Design!Builder shall not load or permit any part of the Construction
Work or any Site to be loaded so as to endanger anyone’s safety.

10.3 Security.

The Design/Builder shall take any and all precautions that may be reasonably necessary
to render all portions of the Work, the Sites and any adjacent areas affected by the Work secure
in all material respects, to decrease the likelihood of accidents, and to avoid vandalism and other
contingencies which are liable to delay the Work or give rise to claims or liabilities, The
Design/Builder shall furnish and install all necessary facilities to provide safe means of access to
all points where Work is being performed. The Design/Builder shall take al! precautions and
measures as may be reasonably necessary to secure each Site at all hours, including evenings,
holidays and non-work hours. Such precautions may include provision of security guards.

10.4 Damage to Property at the Sites.

The Design/Builder shall be responsible for any and all damage to property at the Sites
except to the extent caused by the acts or omissions of the Company or its Separate Contractors,
representatives, employees or agents and not covered by insurance. The costs and expenses
incurred by the Design/Builder pursuant to its obligations under this Article shall be paid by the
Design/Builder as Cost of the Work to the extent that such costs and expenses are in excess of or
are not covered by required insurance, and to the extent of any deducffbles, unless caused by
Force Majeure, in which case the provisions of Article 6 shall govern.

10.5 Damage to Property of Others.

The Design!Builder shall avoid damage, as a result of the Design/Builder’s operations, to
existing sidewalks, curbs, streets, alleys, pavements, utilities, adjacent property, the work of
Separate Contractors and the property of the Company. The Design!Builder shall repair any
such damage caused by the operations of the Design!Builder and shall bear the expense relating
thereto as a Cost of the Work to the extent that such costs and expenses are in excess of or are
not covered by required insurance, and to the extent of any deductible.

10.6 Failure of Design/Builder to Repair Damage.
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If the Design/Builder fails to commence the repair of damage to property as set forth in
this Article, and diligently pursue such repair, then the Company, af ) Days prior
written notice to the Design/Builder (provided the Design/Builder has not commenced such
repair during suc  Day period), may elect to repair such damages with its own forces
and to deduct from payments due or to become due to the Design/Builder amounts paid or
incurred by the Company in correcting such damage.

10.7 Emergencies.

If an emergency affecting the safety of persons or property, the Design!Builder shall act,
at the Design/Builder’s discretion, to prevent threatened damage, injury or loss. The United
States Member shall have the authority to immediately suspend work when life threatening
safety violations or practices are observed or found. Additional costs or extensions of time
claimed by the Design/Builder on account of an emergency not caused by the fault or neglect of
the Design/Builder shall be determined as provided in Section 6.2 hereof.

ARTICLE 11
DISPUTES

11.1 Disputes between Company and Design/Builder.

In the event of any dispute arising between the Company and the Design/Builder
regarding any part of the Agreement or the Contract Documents, or the Parties’ obligations or
performance thereunder, either Pa~ may institute the dispute resolution procedures set forth
herein. The Parties shall continue performance of their respective obligations hereunder
notwithstanding the existence of a dispute.

11.2 Dispute Resolution Procedures.

11.2.1 Initial Meeting to Resolve Disputes. Either Party may from time to time call a
special meeting for the resolution of disputes that would have a material impact on the cost or
progress of the Project. Such meeting shall be held at the Design/Builder’s offices withi

Days of written request therefor, which request shall specify in reasonable detail the
nature of the dispute. The meeting shall be attended by the Company’s Authorized
Representative, the Design!Builder’s Authorized Representati

11.2.2 Mediation.

11.2.2.1 If the dispute has not been resolved withi  Days after the
special meeting has been held, a mediator, mutually acceptable to the Parties and experienced in
design and construction matters, shall be appointed. The cost of the mediator shall be shared by
the Parties. The mediator shall be given written statements of the Parties and may review the
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Site(s) and may relevant documents. The mediator shall call a meeting of the Parties wit
Days after his/her appointment, which meeting shall be attended by the Company’s

Authorized Representative, the Design/Builder’s Authorized Representative and any other person
who may be affected in any material respect by the resolution of such dispute. Such Authorized
Representatives shall have authority to settle the disput

 During suc  Day period, the mediator may
meet with the Parties separately.

11.2.2.2 No minutes shall be kept with respect to any mediation proceedings, and
the comments and/or findings of the mediator, together with any written statements prepared, shall
be non-binding, confidenti!l and without prejudice to the rights and remedies of any Party. The
entire mediation process shall be completed withi s Days of the date upon
which the initial special meeting is held, unless the Parties agree otherwise in writing. If the
dispute is settled through the mediation process, the decision will be implemented by written
agreement signed by the Parties.

11.2.3 Arbitration.

11.2.3.1 Any controversy or dispute not resolved through non-binding mediation
shall be settled by binding arbitration. Either Party may initiate arbitration by giving written
notice to the other Party after exhausting the mediation procedures set forth herein. The notice
shall state the nature of the claim or dispute, the amount involved, if any, and the remedy sought.
The Company or the Design/Builder shall be entitled to (a) consolidate any arbitration involving
Design!Builder with related arbitrations involving other parties; or (b) join any other parties to
such arbitration.

11.2.3.2 The dispute shall be Submitted to an independent arbitrator mutually
selected by the Parties. If the dispute has a value in exces ,000)
then at the election of either Party, there shall be a panel of three arbitrators. If the Parties do not
mutually agree on an arbitrator or arbitrators who is/are willing and able to serve, the Parties shall
then utilize the American Arbitration Association (or another entity acceptable to the Parties) to
provide the required independent arbitrator(s). The decision of the appointed independent
arbitrator(s) shall be final and binding on the Parties. In rendering a decision, the arbitrator(s)
shall comply with the Construction kndustry Arbitration Rules of the American Arbitration
Association in effect as of the Effective Date. The arbitrator(s) shall have no direct or indirect
social, political or business relationship of any sort with any of the Parties, their respective legal
counse!, or any other person or entity materially involved in the Project.

ARTICLE 12
EVENTS OF DEFAULT AND REMEDIES; TERMINATION

12.1 Design/Builder Events of Default.

Each of the following shall be considered a "Design/Builder Event of Default":
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12.1.1 if the Design!Builder persistently fails or neglects to carry out the Work in
accordance with the provisions of the Contract Doctmaents, and fails, aft s
Days written notice from the Company, to commence a cure to correct such failure or neglect
and thereafter diligently pursue such cure to completion;

12.1.2 if the Design!Builder materially breaches tiffs Agreement and fails, aft
Days written notice from the Company, to commence a cure to correct such breach and

thereafter diligently pursues such cure to completion (such breach to include, but not be limited
to, failure to make payment to Team Subcontractors for materials or labor in accordance with the
respective agreements between the Design/Builder and the Team Subcontractors or persistent
disregard of Applicable Laws);

12.1.3 if a custodian, trustee or receiver is appointed for the Design/Builder, or if the
Design/Builder becomes insolvent or bankrupt, is generally not paying its debts as they become
due or makes an assignment for the benefit of creditors, or the Design/Builder causes or suffers
an order for relief to be entered with respect to it under applicable Federal bankruptcy law or
applies for or consents to the appointment of a custodian, trustee or receiver for the
Design!Builder, or bankruptcy, reorganization, arrangement or insolvency proceedings, or other
proceedings for relief under any bankruptcy or similar law or laws for the relief of debtors, are
instituted by or against the Design/Builder, and iia any of the foregoing cases such action is not
discharged or terminated within Days of its institution.

12.2 Remedies of the Company upon a Design/Builder Event of Default.

12.2.1 Termination of Agreement. Upon the occurrence of a Design/Builder Event of
Default, the Company shall have the right to terminate this Agreement upon 

Days written notice to the Design/Builder, provided that the Design/Builder has not
commenced a cure within suc  Day period and thereafter continues to
diligently cure until completion. Without prejudice to any other rights or remedies of the
Company, the Company, upon any such termination, subject to any prior rights of the Surety,
may:

12.2.1.1 take possession of the Sites and of all materials, equipment, tools and
construction equipment thereon owned by the Design/Builder;

12.2.1.2 accept assignment of the Team Subcontracts and/or Subcontracts; and

expedient.
12.2.1.3 finish the Work by whatever reasonable method the Company may deem

When the Company terminates tiffs Agreement as aforesaid, the Design/Builder shal! not
be entitled to receive further payment until the Work is finis
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12.3 Company Events of Default,

Each of the following shah be considered a "Company Event of Default":

12.3.1 if the Work is stopped for a period 0) Days through no act or fault of
the Design/Builder for any of the following reasons:

12.3.1.1 issuance of an order of a court or other public authority having
jurisdiction;

12.3.1.2 an act of government, such as a declaration of national emergency, making
material unavailable;

12.3.2 if the Work is stopped for a period of Days through no act or fault of
the Design/Builder because the Company has not made payment of undisputed amounts set forth
in an Application for Payment within the time stated in the Contract Documents;

12.3.3 if the Work is stopped for a period of Days pursuant to the provisions
of Section 3.1.5 because the Company has not provided the financial information required by
Section 3.1.5; or

12.3.4 if a custodian, trustee or receiver is appointed for the Company, or if the
Company becomes insolvent or bankrupt, is generally not paying its debts as they become due or
makes an assignment for the benefit of creditors, or the Company causes or suffers an order for
relief to be entered with respect to it under applicable Federal bankruptcy law or applies for or
consents to the appointment of a custodian, trustee or receiver for the Company, or bankruptcy,
reorganization, arrangement or insolvency proceedings, or other proceedings for relief under any
bankruptcy or similar law or laws for the relief of debtors, are instituted by or against the
Company, and in any of the foregoing cases such action is not discharged or terminated within
sixty (60) Days of its institution.

12.4 Remedies of the Design!Builder upon a Company Event of Default.

If a Company Event of Default exists and is continuing, the Design/Builder may, upon
 Days additional written notice to the Company, terminate the Agreement and

recover from the Company payment for Work performed and for proven loss with respect to
materials, equipment tools, construction equipment, and services rendered, including reasonable
overhead and profit.

12.5 Representations and Remedies.

Except as otherwise provided in this Agreement, no remedy under the terms of this
Agreement is intended to be exclusive of any other remedy, but each and every such remedy
shall be c~mulative and shall be in addition to any other remedies, existing now or hereafter, at
law, in equity or by statute. No delay or omission to exercise any right or power accruing shall
impair any such right or power nor shall it be construed to be a waiver of any Event of Default or
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acquiescence therein, and every such fight and power may be exercised fi:om time to time as
often as may be deemed expedient.

12.6 Termination or Suspension for Convenience.

12,6.1 Termination for Convenienee. The Company may terminate this Agreement, or
any portion of Work to be performed hereunder at any time by a notice in writing from the
Company to the Design/Builder only if the United States Member terminates the Managing
Member. for default under the provisions of the Operating Agreement. In such case, the
Company shall pay to the Design/Builder all funds due the Design/Builder for Work performed
up to the date of termination, plus all demobilization and close-out costs, including, but not
limited to, any amounts payable to Team Subcontractors and Subcontractors for early
termination, plus reasonable overhead and profit on Work performed. All funds due hereunder,
including unpaid Retainage, shall be released with  Days of termination of this
Agreement for convenience.

12.6.2 Suspension for Convenience. The Company may, without cause, order the
Design/Builder in writing to suspend, delay or interrupt the Work in whole or in part for such
period of time as the Company may determine. An adjustment shall be made for increases in the
cost of performance of the Work, including Fee on the increased cost of performance, caused by
the suspension, delay or interruption, in accordance with the Change Order provisions of this
Agreement. No adjustment shall be made to theextent (1) the performance is, was or would
have been so suspended, delayed or interrupted by another cause for which the Design/Builder is
responsible or (2) that an equitable adjustment to r Schedule is made or denied
under another provision of this Agreement. Adjustments made in the cost of performance may
have a mutually agreed fixed or percentage Fee. Any claim for constructive suspension shall be
made in accordance with the procedures set forth in Article 6.

ARTICLE 13
MISCELLANEOUS PROVISIONS

13.1 Governing Law.

This Agreement shall be governed by the laws of the. State of California, excluding
provisions thereof which refer to the laws of another jurisdiction.

13.2 Successors and Assigns.

This Agreement and the Contract Documents shall be binding upon and shall inure to the
benefit of the Company and the Design/Builder and their respective successors mad assigns.
Except as provided in the First Mortgage Loan Documents, neither Party shall assign this
Agreement as a whole without the prior written consent of the other Party. If either Party
attempts to make such an assignment without such consent, that Party shall nevertheless remain
legally responsible for all of its obligations under this Agreement and the Contract Documents.

13.3 Written Notice.

#400583812
52

G-6-60



Written notice shall be deemed to have been duly served on the date of delivery if
delivered in person, on the Day after deposit if delivery by overnight courier, or two (2) Business
Days after deposit if delivery by ptacing in the United States mail, first class and certified, return
receipt requested with postage prepaid.All notices shall be addressed to the appropriate
Authorized Representative as follows:
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Naval Facilities Engineering Command, Southwest
1220 Pacific Highway
San Diego, CA 92132
Attention: Business Agreements Manager
Reference: Camp Pendleton & Quanfico PPV
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Naval Facilities Engineering Command
Special Venture Acquisition
1322 Patterson Avenue, SE, Suite 1000
Washington Navy Yard
Washington, DC 20374-5065
Reference: Camp Pendleton & Quantico PPV
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13.4 Commencement of Statutory Limitation Period and Statute of Repose Period.

13.4.1 Before Substantial Completion. As to acts or failures to act occurring prior to
the relevant date of Substantial Completion, any applicable statute of limitations shall commence
to run and any alleged cause of action shall be deemed to have accrued in any and all events not
later than such date of Substantial Completion.

13.4.2 Between Substantial Completion and Final Completion. As to acts or failures
to act occurring between the relevant date of Substantial Completion and prior to Final
Completion, any applicable statute of limitations shall commence to run and any alleged cause of
action shall be deemed to have accrued in any and all events not later than the date of Final
Completion.

13.4.3 After Final Completion. As to acts or failures to act occurring after the date of
Final Completion, any applicable statute of limitations shall commence to run and any alleged
cause of action shall be deemed to have accrued in any and all events not later than the date of
any act or failure to act by the Design/Builder pursuant to any applicable warranty, the date of
any correction of Work or failure to correct Work by the Contractor, or the date of actual
commission of any other act or failure to perform any duty or obligation by-the Design/Builder
or the Company, whichever occurs last.

13.4.4 Statute of Repose. The time period for the applicable Statute of Repose shall
commence to run at Substantial Completion of the Work.

13.5 Modifications.

No Modific~ttions or Change Orders shall be valid unless in writing and signed by the
Company and the Design/Builder or their respective permitted successors and assigns. The
Design/Builder and the Company agree to make Modifications to this Agreement if requested by
the Company’s lender(s), the Credit Provider and the Trustee proxdded such Modifications do not
adversely affect the costs and/or risks and/or time of performance of the Work.

13.6 Interpretation.

13.6.1 Any and all headings of this Agreement are for convenience of reference only and
do not modify, define or limit the provisions thereof. Words of any gender shall be deemed and
construed to include correlative words of the other gender. Words importing the singular
number shall include the plural number and vice versa, unless the context shall otherwise be
deemed to include all supplements and/or amendments to any such exhibits or documents
entered into in accordance with the terms hereof and thereof. All references to any person or
entity shal! be deemed to include any person or entity succeeding to the rights, duties and
obligations of such person or entity in accordance with the terms of this Agreement. Where
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reference is made in this Agreement to another Contract Document, the reference refers to that
provision as amended or supplemented by the other provisions of the Contract Documents.

13.6.2 The provisions of this Agreement which by their nature are intended to survive
the termination, cancellation, completion or expiration of the Agreement, including, but not
limited to, any express limitations of or releases from liability, shall continue as valid and
enforceable obligations of the Parties notwithstanding any such termination, cancellation,
completion or expiration.

13.7 Severability.

If any provision of this Agreement is held to be inoperative or unenforceable as applied
in any particular case because it con_fliers with any other provision hereof or any constitution,
statute, ordinance, rule of law or public policy, or for any other reason, such holding shall not
have the effect of rendering the provision in question inoperative or unenforceable in any other
case, or of rendering any other provision herein contained inoperative or unenforceable to any
extent whatever. The invalidity of any one or more phrases, sentences, clauses or sections
contained in this Agreement shall not affect the remaining portions of this Agreement or any part
hereof, and they shall otherwise remain in full force and effect. In the event that any portion or
all of this Agreement is held to be void or unenforceable, the Parties agree to negotiate in a
commercially reasonable mamaer to amend the commercial and other terms of this Agreement in
order to effect the intent of the Parties as set forth in this Agreement.

13.8 Whole Agreement.

This Agreement, the Exhibits hereto and the Contract Documents shall constitute the
entire agreement between the Parties, and no inducements, considerations, promises or other
references shall be implied in this Agreement that are not expressly addressed herein, except as
this Agreement is su.bjeet to Phase V Pendleton Design/Builder’s Consent Agreement dated as of
the Effective Date executed by the Design/Builder in favor of the Credit Provider and the Trustee
named therein.

13.9 Accounting Records.

The Company and the Company’s accountants shall be afforded access to the
Design/Builder’s records, books, correspondence, instructions, drawings, receipts, Team
Subcontracts, Subcontracts, vouchers, memoranda and other data relating to this Agreement,
except fmancial information relating to those of the Design/Builder’s costs covered by the
Overhead, Fee, allowances, fixed rates, or of costs which are expressed in terms of pe-reentages
of other costs, and.lump sum subcontracts anaVor change orders, and the Design!Builder shall
preserve these for a period of years after final payanent, or for such longer period as
may be required by law.

13.10 Limitation of Liability.

13.10.1 Notwithstanding anything in this Agreement to the contrary, in no event shall
either the Company or the Design/Builder, their respective members, partaaers, employees,
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officers, agents or subcontractors, be liable for consequential, incidental, special or indirect
damages, except to the extent of insurance proceeds available therefor.

13.11 Audit and Records.

13.11.1 General. As used in this Section 13.11, "records" includes books, documents,
accounting procedures and practices, and other data, regardless of type and regardless of whether
such items are in written form, in the form of computer data, or in any other form.

13.11.2 Examination of Costs. The Design/Builder shall maintain, and the
Company, the Managing Member and the United States Member shall have the right to examine
and audit, all records and other evidence sufficient to reflect properly all costs claimed to have
been incurred or anticipated to be incurred directly or indirectly in performance of this
Agreement.

13.11.3 Cost or Pricing Data. If the Design!Builder has been required to submit cost
or pricing data in connection with any pricing action relating to this Agreement, the Company,
the Managing Member and the United States Member, in order to evaluate the accuracy,
completeness, and currency of the cost or pricing data, shall have the right to examine and audit
all of Design/Builder’s records, including computations and projections, related to:

13.11.3.1     The proposal for the Change Order, Change Directive or
Modification;

13.11.3.2 The discussions conducted regarding the proposal(s), including
those related to negotiating;

Or

13.11.3.3 Pricing of the Change Order, Change Directive, or Modification;

13.11.3.4     Performance of the Change Order, Change Directive, or
Modification.

13.11.4 Access. The Company, the Managing Member and the United States Member
shall have access to and the right to examine any of Design/Builder’s directly pertinent records
involving transactions related to this Agreement or a subcontract hereunder. The Design/Builder
shall make available at its office at reasonable times the information described in this Section for
examination, audit, or reproduction, unti  after final payment under this Agreement or for
any shorter period specified by the United States Member.

13.11.4.1 If this Agreement is completely or partially terminated,
Design!Builder shall make available the records relating to the Work temainate  years after
any resulting final termination settlement; and

13.11.4.2 In the event of disputes under Article 11 of this Agreement or any
litigation between the Company and the Design!Builder, the Design/Builder’s directly pertinent
records involving transactions related to this Agreement or a subcontract which are not privileged
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communications between attorney and client or attorney work product shall be made available by
the Design!Builder until such time as such disputes or litigation are finally determined, including
all appeals relating thereto.

13.11.5 No Required Creation of Records. This Section 13.11 may not be construed to
require Design/Builder or subcontractor to create or maintain any record that Design/Builder or
subcontractor does not maintain in the ordinary course of business or pursuant to a provision of
law.

IN WITNESS WHEREOF, the Parties have executed this Agreement as of the date first
above written.

[Remainder of Page Intentionally Le~t Blank]

[Signature.~ Appear on the Following Pages]
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[Signature Page to Phase V Pendleton Design/Build Agreement (Page 1 of 2)]

[Signatures Continue on the Following Pages]
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EXHIBIT B

CONSTRUCTION ALLOWANCE ITEMS
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EXHIBIT C

LIST OF CONTRACT DOCUMENTS

Finding of No Significant Impact (FONSI) for the construction of family housing
at Marine Corps base, Camp Pendleton, California; January 24, 1997.

Base Exterior Architecture Plan (BEAP) 1995, prepared by Estrada Land
Planning and Jack Mosher Architects in accordance with Contract No. N68711-
91-D-2050 for the Department oft he Navy Southwest Division Naval Facilities
Engineering Command, Officer In Charge of Construction for Camp Pendleton
California

Final Environmental Condition of Property, Public Private Venture Phase V - San
Mateo Point and San Luis Rey Military Family Housing at Marine Corps Base
Camp Pendleton, San Diego, Califomia: dated July 20, 2007, prepared by CDM
Federal Programs Corporation for The Department of the Navy under Contract
Number: N68711-04-D-1110, Delivery Order Number: 0010, DCN: J-NS-1110-
0010-0081

Final Phase.I Environmental Site Assessment; Proposed Housing Construction
Sites, San Mateo Point and San Luis Rey, MCB Camp Pendleton, California
dated September 10, 2007, Prepared by Apex Companies, LLC for Camp
Pendleton & Quantico Housing, LLC.

5. General Decision Number: CA20070001 02/23/2007 Mod-2 dated 2/23/07

6. Soils Rei~ort with Boring Logs dated September 7, 2007

7. SWPPP Storm Water Pollution Prevention Plan to be finalized post-closing

8. Construction Plans and Specifications for Phase V

¯Phase V Camp Pendleton & Quantico Housing, LLC
San Luis Rey
SITE WORK
Closing Set - 30 August 2007
Plans by .

¯Phase V Camp Pendleton & Quantico Housing, LLC
San Mateo Point
SITE WORK
Closing Set- 30 August 2007
Plans by Inc
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Phase V Camp Pendleton & Quantico Housing, LLC
San Mateo Point
San Mateo Point Clubhouse
Closing Set - 30 August 2007
Plans by nc

Phase V Camp Peaadleton & Quantico Housing, LLC
ARCHITECTURE
Closing Set - 30 August 2007
Plans nc.
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EXHIBIT D

COST OF THE WORK
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EXH!BIT F

COMPANY GOVERNMENTAL APPROVALS

The following constitute the regulatory approvals for which the Company is responsible:

Department of the Navy:

1. Prior to the commencement of construction, a demolition Plan will be submitted to
and approved by the DoN.

2. Obtain written approval by the DoN on final design Plans and Specifications will be
submitted in accordance with Exhibit J of this Agreement.

3. Obtain any required Depredation Permits for trees, migratory birds, etc.

m Provide all approvals and oversight, if necessary, to ensure that the Scope of Work as
submitted by the Design/Builder satisfies all natural and cultural resources
requh’ements as outlined in the Company documents.

San Diego Air Pollution Control District:

The Company is required to notify the San Diego Air Pollution Control District
("SDAPCD") of any and all construction related activity including, but not limited to,
demolition, site work, vertical construction and public/private infi’astructure
construction.

Third Party Plan Review:

6. The Company shall obtain a third party to review the Plans and Specifications for
approval.

Utilities:

o The Company is to provide all utility easements and services including, but not
limited to water, sewer, telephone, power, gas, phone, data and CATV. In addition,

¯ the Company shall obtain arty and all approvals from local jurisdictions, including the
DoN, if necessary, to obtain approvals for the hastallation of new utilities, along with
connecting, disconnecting or plugging PWC utilities.

Group Approvals:

8. Currently there are no known or required approvals from citizen groups, associations,
etc.; however, should such approvals be required the Company shall obtain all
necessary approvals from applicable citizen groups or associations.
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Although the foregoing are the only approvals the Company and the Design/Builder
believe are required to commence and complete the design and construction of the
project, additional or different approvals may be required in the future. To the extent
that such additional or different approvals are required relating to land use or the right
to construct the development on the Sites, such approvals shall be the responsibility
of the Company.

The term "D/B Submission" shall mean any of the items described in paragraphs 1, 3 and
4 above, or any coraponent thereof.
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EXHIBIT G

PROJECT PHASES

G-6-213

Exh. G-1



EXHIBIT H

SCHEDULE

[SEE ATTACHED CHARTS]
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EXHIBIT I-1

SAN LUIS REY SITE DESCRIPTION

All of that certain parcel of land situated in the County of San Diego, State of California,
being a portion of Rancho Santa Margarita Y Las Flores as shown on Record of Survey
Map No. 794 filed January 17, 1940, in the Office of the County Recorder of San Diego
County, and a portion of Rancho Mission Viejo as shown on that Record of Survey
recorded in Book 12, Page 5 of Records of Survey in the Office of the County Recorder
of Orange County, State of California, all of which is located within Marine Corps Air
Station Camp Pendleton, being more particularly described as .follows:

COMMENCING at Marine Corps Air Station Camp Pendleton horizontal control station
"Carp" shown as a concrete monument with a 2" brassdisk stamped "USN 1956 Carp El.
114.65’ "on Record of Survey Map No. 10858, flied in the Office of the County
Recorder of San Diego County, for the purpose of this legal description, Control Point
"Carp" has a grid coordinate value of Northing 2065176.027 feet, Easting 6234684.396
feet, said station "Carp" bears North 82°23’41" West a distance of 9294.74 feet (Record
South 82%7’20" East a distance of 9283.09 feet) from a horizontal control station
"Bushy" shown as a concrete monument with a 3" steel disk stamped "’11TH MARINES
JAMIE 1979" on said Record of Survey Map No. 10858.

San Luis Rey Site 1:

Commencing at said station "Carp", thence South 29052’08’’ East 15,625.98 feet to the
Southerly terminus of the course in the Easterly boundary of"Parcel 9" shown as "South
02°03’48" West 274.08 feet" on Record of Survey Map No. 18324 recorded June 25,
2004 as File No. 2004-0596638 in the Office of the County Recorder of San Diego
County, state of~Califomia, said point of terminus being the TRUE POINT OF
BEGINNING: thence Northerly along the Easterly boundary of"Pareel 9" as shown on
said Record of Survey No. 18324, North 02003’28’’ East 274.08 feet to a point in a non-
tangent 171.66 foot radius curve concave Southwesterly, to which a radial line bears,
North 73°11’48" East;
thence Northwesterly along the arc of said curve through a centra! angle of 18000’40" a
distance of 53.96 feet; thence leaving said "Parcel 9", non-tangent to said curve, North
02°02’35" East 63.66 feet; thence South 87022’07’’ East 199.88 feet; thence South
19022’38" East 390.06 feet; thence South 33°11’56" East 88.97 feet; thence South
16058’25" East 84.12 feet; thence South 14055’32’’ East !83.37 feet; thence South
41018’38’’ West 83.27 feet; thence

South 88°05’00’’ West 183.54 feet to the Easterly boundary of said "Parcel 9"; thence
along said Easterly boundary the following four (4) courses:

1) North 00°5t’54" East 82.46 feet;
2) South 88°4Y53" West 203.69 feet;
3) North I5°41’12’’ East 301.27 feet;
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4) North 73°04’39’’ West 82.53 feet to the TRUE POINT OF BEGINNING.

Containing 5.101 acres, more or less.

San Luis Rey Site 2:

Commencing at said station "Carp"; thence South 28°14’21" East 15,705.97 feet to the
Easterly terminus of the Southwesterly line shown as ’¢North 79°01 ’52" West 213.77
feet" in the "Navy Public Private Venture Lease Parcel" on Record of Survey Map No.
19693 recorded April 27, 2007 as File No. 2007-0287200 in the Office of the County
Recorder of San Diego County, State of California, being the TRUE POINT OF
BEGINNING; thence Westerly along said "Navy Public Private Venture Lease Parcel",
North 79°02’12’’ West 213.77 feet to the Southwesterly comer of said "Navy Public
Private Venture Lease Parcel"; thence continuing along the Westerly prolongation of said
"Southwesterly line" of said Record of Survey 19693, North 79°02’12’’ West 56.00 feet;
thence North 22°47’31" West 139.86 feet; thence North 28004’25" West 300.57 feet;
thence South 51°39’49’’ West 84.46 feet; thence South 25024’33’’ West 21.24 feet; thence
South 66058’05’’ West 46.45 feet; thence South 56001’34" West 216.15 feet; thence South
02038’23" East 107.05 feet; thence North61°44’57’’ West 52.66 feet; thence South
56008’57’’ West 288.68 feet; thence South 37052’56’’ West 77.28 feet; thence South
60052’47’’ West 156.21 feet; thence North 32°48’18" West 121.19 feet; thence South
44040’05’’ West 177.55 feet; thence South 34°27’18" East 78.96 feet; thence South
28016’30’’ West 123.12 feet; thence South 09°32’01’’ West 148.32 feet; thence North
84052’57" West 80.43 feet; thence North 47052’20" West 136.94 feet; thence South
72035’02’’ West 24.83 feet; thence South 00°23.’17’’ East 66.14 feet; thence South
14027’33’’ West 98.57 feet; thence South 47035’43’’ West 188.73 feet; thence South
48°52’12’’ West 178.86 feet; thence South 72°41’04" West 83.05 feet; thence South
45°33’14" West 56.46 feet; thence South 01006’04" East 107.73 feet; thence South
11°31’19" East 112.92 feet; thence South 47036’00" East 101.82 feet to the Northeasterly
boundary of"Parcel 1" as shown on said Record of Survey Map No. 18324; thence along
said ,Parcel 1", North 87036’45’’ East 44.54 feet; thence leaving said "Parcel 1", North
40°42’48" East 169.89 feet; thence North 04°56’51" West 49.26 feet; thence North
39°30’10" East 112.46 feet; thence North 44°04’38" East 114.45 feet; thence North
48041’26’’ East 163.36 feet; thence North 55°23’12’’ East 84.67 feet; thence North
86°47’25’’ East 31.97 feet; thence North 88032’58’’ East 25.00 feet to the beginning of a
tangent 350.00 foot radius curve concave Southerly; thence Easterly along the arc of said
curve through a central angle of 13005’24" a distance of 79.96 feet; thence South
78021’39" East 10.00 feet; thence South 78041’23’’ East 16.45 feet; thence South
75°50’41" East 3.00 feet to the beginning of a tangent 362.00 foot radius curve concave
Southwesterly; thence Southeasterly along the arc of said curve through a central angle of
12°00’09" a distance of 75.83 feet; thence South 63050’32’’ East 19.50 feet; thence South
50°11’05" East 99.10 feet; thence South 02045’35’’ East 41.33 feet; thence North
42°0t’13’’ East 135.31 feet; thence North 41°40’32’’ East 175.82 feet to the beginning of a
tangent 825.00 foot radius curve concave Southeasterly; thence Northeasterly along the
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arc of said curve through a central angle of 12°38’49" a distance of 182.10 feet; thence
North 54°19’21" East 54.00 feet; thence North 60028’44’’ East 165.92 feet; thence North
66°25’14" East 49.70 feet; thence North 64048’02’’ East t44.t5 feet; thence North
62005’46’’ East 132.53 feet; thence North 59054’32" East 60.33 feet; thence North
59000’09’’ East 256.32 feet; thence North 61036’33’’ East 59.95 feet to the TRUIg POINT
OF BEGINNING.

Containing 20.710 acres, more or less.

San Luis Rey Site 3

Commencing at said station "Carp"; thence South 20°23’11" East t6,406.29 feet to the
Southeasterly comer of"Pareel I" as shown on said Record of Survey Map No. 18324,
being the TRUE POINT OF BEGINNING; thence along the boundary of said "Parcel
1" the following four (4) courses:

1) North 84°08’14" West 29.22 feet;
2) North 63017’04’’ West 254.48 feet;
3) South 73014’00’ West 264.41 feet;
4) North 76053’52" West 188.83 feet to the Southwesterly comer of said "Parcel 1";

thence continuing along a portion of the Westerly boundary of said "Parcel 1", North
09°35’15" West 41.63 feet; thence leaving said "Parcel 1", South 71007’03" West 71.00
feet; thence South 25%4’48" West 157.71 feet; thence South 33°!2’17" East 204.77 feet;
thence South 76°50’15" East 75.10 feet; thence North 80022’53" East 163.77 feet; thence
South 29°39’57’’ East 125.26 feet; thence South 75004’28" East 85.84 feet; thence North
80017’53" East 109.15 feet; thence North 37°04’21’’ East 165.91 feet; thence North
84024’37" East 86.31 feet; thence North 15°58’31" East 180.47 feet to the TRUE POINT
OF BEGINNING.

Containing 5.568 acres, more or less.

San Luis Rey Site 4

Commencing at said station "Carp"; thence South 19045’43" East 16,712.37 feet to the
Northeasterly comer of’’Parcel 3" of said Record of Survey Map No. 18324, being the
TRUE POINT OF BEGINNING; thence along said "Parcel 3" the following five (5)
courses:

1) South 40°33’22" West 33.07 feet;
2) South 06°05’17" West 182.51 feet;
3) North 85001’34’’ West 33.21 feet to the beginning of a non-tangent 31.29 foot

radius curve concave Southeasterly, to which a radial line bears, North 05°14’04"
West;
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4) thence Southwesterly along the arc of said curve through a central angle of
98°12’11" a distance of 53.63 feet to the beginning of a non-tangent 28.74 foot
radius curve concave Northeasterly, to which a radial line bears, North 89°56’05"
West;

5) thence Southeasterly along the arc of said curve through a central angle of
102056’56’’ a distance of 51.64 feet to a point of cusp;

thence leaving said "Parcel 3", non-tangent to said curve South 46°48’26’’ West 68.18
feet; thence South 51006’39" West 5.00 feet to the point of cusp of a tangent 22.11 foot
radius curve concave Westerly, to which a radial line bears, South 38°53’21" East, said
point of cusp being a point in the Southerly boundary of"Parcel 2" as shown on said
Record of Survey No. 18324; thence along said "Parcel 2" the following five (5) courses:

1) Northerly through a central angle of 87°49’2!" a distance of 33.89 feet;
2) thence non-tangent to said curve North 14°28’15" West 78.11 feet;
3) North 52025’53’’ West 31.76 feet;
4) North 86017’29" West 69.57 feet;
5) North 57029’07’’ West 46.19 feet to the most Northerly corner of said "Parcel 2";

thence Southwesterly along a portion of said "Parcel 2", South 76°09’53" West 16.71
feet; thence leaving said "Parcel 2", North 02°03’16" East 78.31 feet; thence North
46050’06’’ East 80.55 feet; thence North 71032’27" East 234.72 feet; thence South
01 °48’50" East 38.45 feet to the TRUE POINT OF BEGINNING.

Containing 1.137 acres, more or less.
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EXHIBIT 1-2

SAN MATEO POINT SITE DESCRIPTION

Parcel 2:

Being a portion of the East Half of Section 15, Township 9 South, Range 7 West, San
Bemardino Meridian, County of San Diego, State of California.

That certain Parcel of Land situated in said County of San Diego also being a portion of
Rancho Santa Margarita y Las Flores as shown on Record of Survey No. 794, ftled
January 17, 1940 in the Office of the County Recorder of said San Diego County and a
portion of Rancho Mission Viejo as shown on Record of Survey recorded in Book 12,
Page 5, of Records of Survey in the Of-flee of the County Recorder of Orange County,
State of California, all of which is located within Marine Corps Air Station Camp
Pendleton, described as follows:

Beginning at the hereinabove described Point ’A’; thence along the Southeasterly line of
said San Marco Point Real Estate Ground Lease the following courses: South 25009’59"
West 41.05 feet to the beginning of a non-tangent 74.24 foot radius curve concave
Northwesterly, to which a radial lhae bears, South 59°14’49" East; thence Southwesterly
along the arc of said curve through a central angle of 37°29’38" a distance of 48.58 feet;
thence South 57°21’57" West 19.52 feet; thence South 83 °58’18" West 8.46 feet; thence
South 45024’33’’ West 9.80 feet; thence South 08034’26’’ West 12.37 feet; thence South
41001’46" East 8.06 feet to the point of cusp of a non-tangent 191.97 foot radius curve
concave Northwesterly, to which a radial line bears, South 81 °54’54" East; thence
Southwesterly along the arc of said curve through a central angle of 23°35’00’’ a distance
of 79.02 feet; thence non-tangent to said curve South 32048’23’’ West 30.45 feet to the
beginning of a non-tangent 206.48 foot radius curve concave Northwesterly, to which a
radial line bears, South 54o20’58" East; thence Southwesterly along the arc of said curve
through a central angle of 16034’06" a distance of 59.71 feet to the beginning of a non-
tangent 947.49 foot radius curve concave Northwesterly, to which a radial line bears,
South 40000’20’’ East; thence Southwesterly along the arc of said curve through a central
angle of 03°33’29’’ a distance of 58.84 feet; thence South 55031’28" West 30.34 feet to
the beginning of a non-tangent 574.92 foot radius curve concave Northwesterly, to which
a radial line bears, South 47045’44’’ East; thence Southwesterly along the arc of said
curve through a central angle of 07054’08" a distance of 79.29 feet; thence South
07030’23’’ West 59.57 feet; thence South 25002’59’’ West 68.15 feet to Point ’B’; thence
leaving said Southeasterly line North 47020’34’’ West 502.13 feet to the Northwesterly
line of said San Mateo Point Real Estate Ground Lease; thence along said Northwesterly
line North 13012’37" East 701.49 feet; thence leaving said Northwesterly line South
75034’05’’ East 38.62 feet; thence North 68020’56’’ East 42.31 feet; thence South
50039’02’’ East 55.99 feet; thence South 39°49’18" East 131.96 feet; thence South
20°26’3 t" West 38.59 feet; thence South 28027’39’’ East 79.42 feet; thence South
36°47’52" East 37.13 feet; thence South 41°04’13’’ West 23.54 feet; thence South
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08o09’35" West 78.95 feet; thence South 55o20’47" East 120.56 feet; thence North
39°28’29" East 16.68 feet; thence South 58°01’18’’ East 243.25 feet to the POINT OF
BEGINNING.

Containing 8.324 acres, more or less.

Parcel 3:

Being a portion of the East Half of Section 15, Township 9 South, Range 7 West, San
Bemardino Meridian, County of San Diego, State of California.

That certain Parcel of Land situated in said County of San Diego also being a portion of
Rancho Santa Margarita y Las Flores as shown on Record of Survey No. 794, filed
January 17, 1940 in the Of-flee of the County IZeeorder of said San Diego County and a
portion of Rancho Mission Viejo as shown on Record of Survey recorded in Book 12,
Page 5, of Records of Survey in the Of-flee of the County Recorder of Orange County,
State of California, all of which is located within Marine Corps Air Station Camp
Pendleton, described as follows:

Beginning at the hereinabove described Point ’B’; thence along the Southeasterly,
Southwesterly and Northwesterly lines of said San Mateo Point Real Estate Ground
Lease the following courses: South 29°46’21’’ West 100.17 feet to the beginning of a non-
tangent 129.88 foot radius curve concave Northwesterly, to which a radia! line bears,
South 56032’00’’ East; thence Southwesterly along the arc of said curve through a central
angle of 29°51’26’’ a distance of 67.68 feet; thence South 67°03’21" West 68.80 feet;
thence South 63°53’12’’ West 89.19 feet to the beginning of a non-tangent 131.42 foot
radius curve concave Southeasterly, to which a radial line bears, North 25057’49’’ West;
thence Southwesterly along the arc of said curve through a central angle of 17°13’42’’ a
distance of 39.52 feet; thence South 46020’35’’ West 29.25 feet to the beginning of a non-
tangent 381.37 foot radius curve concave Southeasterly, to which a radial line bears,
North 44°06’11" West; thence Southwesterly along the arc of said curve through a central
angle of 08°56’39’ a distance of 59.53 feet; thence South 20022’22" West 20.00 feet to
the beginning of a non-tangent 381.41 foot radius curve concave Northwesterly, to which
a radial line bears, South 60045’26’’ East; thence Southwesterly along the arc of said
curve through a central angle of 12034’05’’ a distance of 83.67 feet; thence South
43°58’13" West 49.02 feet; thence North 72°37’41" West 17.49 feet; thence North
58°00’15" West 23.00 feet; thence North 47°08’22’’ West 46.94 feet to the beginning of a
non-tangent 120.87 foot radius curve concave Northeasterly, to which a radial line bears,
South 51°51’34" West; thence Northwesterly along the arc of said curve through a central
angle of 25°39’51" a distance of 54.14 feet to a point of cusp; thence non-tangent to said
curve North 00019’07’’ East 10.45 feet; thence North 13012’37’’ East 655.85 feet; thence
leaving said Northwesterly line South 47020’34’’ East 502.13 feet to the POINT OF
BEGINNING.

Containing 4.267 acres, more or less.
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PROCEDURES FOR REVIEW OF DESIGN MATERIALS

The Company acknowledges that the Schedule is "fast track" for design and
construction. In order to accommodate the expedited nature of the Schedule and
to avoid delays in the progress of the Work, the Company must make timely
decisions and grant approvals for the. Design Materials and Design Work when
requested by the Design/Builder.

The Company will provide written approval wit ) Days of
requested review for Design Materials and Design Work. The Company
acknowledges that the design Subcontractor and!or its consultants will not stop
work during the review and approva! period, and that delays in issuing review
comments may impact the Substantial Completion dates given in Exhibit H. The
Company will inform the Design/Builder of any element of the Design Material
or Design Work that is not acceptable at the time of such review. If the Company
does not provide a written response within t  day review time, then
afte Days written notice from the Design/Builder, the Company
will have been deemed to approve the Design Materials or Design Work.

Except for the final Construction Documents, all Company approvals, comments,
and/or modifications will be incorporated into the next document iteration. The
Design/Builder and its Design Subcontractor will not be required to produce
revisions to review documents, unless said documents are unacceptable to the
Company. Comments and/or modifications to the final Construction Documents
will be incorporated and issued through addenda or modification of the relevant
document.

4. The following constitute the anticipated review stages of the Design Work:

[DESIGN SUMMARY ATTACI~ED]
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EXHIBIT K

AUTHORIZED REPRESENTATIVES
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EXHIBIT L

INSURANCE REQUIREMENTS

Prior to commencement of any work under this Agreement and, except as noted below,
until the completion and fmal payment is made for the work, the Design/Builder, as a
Cost of Work, shall purchase and maintain in a company or companies lawfully
authorized to do business in the jurisdiction in which the Project is located, insurance
which protects the Design/Builder from claims which may arise fi’om the work
performed. Such insurance will be placed with insurance company or companies having
an A.M. Best Rating o . Certificates of Insurance will be furnished to the Company
evidencing the required coverages as outlined below and will evidence the dates of such
coverage. The Design/Builder will require each Subcontractor to obtain insurance
coverage in types and amounts commensurate with industry practice and the scope of
their respective subcontract.

t. Workers’ Compensation and Employers Liability Coverage to comply with the taws
of Califomia where the project is located and elsewhere as may be required. Coverage
shall include:

o Commercial General Liability Coverage: Coverage to include the following
extensions;

Exh. L-1
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3. Automobile Liabili _ty Coverage: Coverage for damages because of bodily injury,
death or a person or persons, or property damage arising out of the ownership,
maintenance or use of a motor vehicle.

Commercial Umbrella Liability: Coverage will apply excess of the Employer’s
Liability Limits, Commercial Automobile Liability Limits, and Commercial General
Liability Limits. Coverage to be written on a following form (except for
Products/Completed Operations)

Builder’s Risk Coverage

Exh. L-2
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The Design/Builder will endorse the Commercial General Liability, Automobile
Liability and Umbrella Policies to include the Company and the DoN as additional
insureds using . Coverage is to be endorsed to
reflect that this insurance is to be primary and non-contributory for the Company, and
the DoN, and shall include a waiver of subrogation for each of these entities.

The Design/Builder shall file Certificates of Insurance with the Company prior to the
commencement of work and/or payment. Such Certificates shall be subject to the
approval of the Company as to the adequacy of protection and qualifications of the
insurer. In the event that the Design/Builder fails to furnish and maintain the required
insurance and provide satisfactory evidence thereof, the Company shall provide 

written notice to the Design/Builder. Thereafter the Company shall have the fight
to purchase and maintain insurance coverage as required per this Exhibit L, and
Design/Builder agrees to pay the cost of said insurance to the Company.

9. .Company’s Liability Insurance

The Company shall be responsible for purchasing and maintaining the Company’s
usual liability insurance, if desired. Optionally, the Company may purchase and
maintain other insurance for self-protection against claims which may arise from
operations under this Agreement. The Design/Builder shall not be responsible for
purchasing and maintaining this optional Company’s liability insurance unless
specifically required by the Contract Documents.
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EXHIBIT N-1

FORM OF CONTRACTOR PAYMENT BOND AND PERFORMANCE BOND

[SEE ATTACHED]
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EXHIBIT P

DAVIS-BACON COMPLIANCE

DesignfBuilder Audit Procedure:

Design/Builder (which also may be referred to as "Contractor" or "Prime
Contractor") shall comply with, and require subcontractors through their Subcontract
Agreements to comply with, provisions of the Davis-Bacon Act and the applicable Wage
Decision (attached hereto as Appendix P-l), and the Payrolls and Basic Records
provision. The Davis-Bacon Act as found in Federal Acquisition Regulation (FAR)
52.222-6 is provided below, and is followed by the Payrolls and Basic Records provision.

Design/Builder shall require each subcontractor to submit their weekly payroll reports for
the month to the Design/Builder no later than the 7th day after the date the
subcontractor’s employees are paid their last payment for the month. Subcontractors
shall be advised that more frequent submissions may be required to resolve certain issues.

Design/Builder shall take appropriate action to ensure that employees performing work
on the project are properly classified and listed on the reports, and that minimum wages
and fringe benefits required by the Wage Decision are being paid. Design/Builder also
shall be responsible for reconciling, as necessary, the subcontractor’s payroll reports with
its daily reports; conducting interviews, as appropriate, with subcontractor employees to
verify actual wages being paid; and identifying discrepancies and possible violations.

Design/Builder shall notify subcontractors of discrepancies and possible violations, and
ensure that corrective actions, if required, are taken within 30 days. If the Design/Builder
and the subcontractor cannot resolve discrepancies or possible violations, or required
corrective actions have not been taken within 30 days, the Design/Builder sha!l submit a
report in detail to the Managing Member.

Design/Builder shall make all documents and materials, including its own certified
payroll reports, notifications regarding discrepancies and possible violations, and records
concerning all follow-up actions, available to Managing Member upon request.

Formal response by the Design/Builder Department of Labor representatives,
Congressional offices, or other interested parties shall be coordinated by the Managing
Member with the Naval Facilities Engineering Command Business Agreement Manager
for the project and Labor Advisor prior to responding.
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7. Davis-Bacon Act (Feb 1995)

(a) All laborers and mechanics employed or working upon the site of the work will be
paid unconditionally and not less often than once a week, and without subsequent
deduction or rebate on any account (except such payroll deductions as are permitted by
regulations issued by the Secretary of Labor under the Copeland Act (29 CFR part 3),
the full amount of wages and bona fide fringe benefits (or cash equivalents thereof) due
at time of payment computed at rates not less than those contained in the wage
determination of the Secretary of Labor which is attached hereto and made a part hereof,
regardless of any contractual relationship which may be alleged to exist between the
Contractor and such laborers and mechanics. Contributions made or costs reasonably
anticipated for bona fide fringe benefits under section l(b)(2) of the Davis-Bacon Act
on behalf of laborers or mechanics are considered wages paid to such laborers or
mechanics, subject to the provisions of paragraph (d) of this clause; also, regular
contributions made or costs incurred for more than a weekly period (but not less often
than quarterly) under plans, funds, or programs which cover the particular weekly
period, are deemed to be constructively made or incurred during such period. Such
laborers and mechanics shall be paid not less than the appropriate wage rate mad fringe
benefits in the wage determination for the classification of work actually performed,
without regard to skill, except as provided in the clause entitled Apprentices and
Trainees. Laborers or mechanics performing work in more than one classification may
be compensated at the rate specified for each classification for the time actually worked
therein; provided, that the employer’s payroll records accurately set forth the time spent
in each classification in which work is performed. The wage determination (including
any additional classifications and wage rates conformed under paragraph (b) of this
clause) and the Davis-Bacon poster (WH-1321) shall beposted at all times by the
Contractor and its subcontractors at the site of the work in a prominent and accessible
place where it can be easily seen by the workers.

(b)(1) TheContracting Officer shall require that any class of laborers or mechanics
which is not listed in the wage determination and which is to be employed under the
contract shall be classified in conformance with the wage determination. The
Contracting Officer shall approve an additional classification and wage rate and fringe
benefits therefor only when all the following criteria have been met:

(i) The work to be performed by the classification requested is not perfomaed by a
classification in the wage determination.

(ii) The classification is utilized in the area by the construction industry.

(iii) The proposed wage rate, including any bona fide fringe benefits, bears a
reasonable relationship to the wage rates contained ha the wage determination.

(2) If the Contractor and the laborers and mechanics to be employed in the classification
(if known), or their representatives, and the Contracting Officer agree on the
classification and wage rate (including the amount designated for fringe benefits, where
appropriate), a report of the action taken shall be sent by the Contracting Officer to the
Administrator of the:
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Wage and Hour Division
Employment Standards Administration
U.S. Department of Labor
Washington, DC 20210

The Administrator or an authorized representative will approve, modify, or disapprove
every additional classification action within 30 days of receipt and so advise the
Contracting Officer or will notify the Contracting Officer within the 30-day period that
additional time is necessary.

(3) In the event the Contractor, the laborers or mechanics to be employed in the
classification, or their representatives, and the Contracting Officer do not agree on the
proposed classification and wage rate (including the amount designated for fringe
benefits, where appropriate), the Contracting Officer shall refer the questions, including
the views of all interested parties and the recommendation of the Contracting Officer, to
the Administrator of the Wage and Hour Division for determination. The Administrator,
or an authorized representative, will issue a determination within 30 days of receipt and
so advise the Contracting Officer or will notify the Contracting Officer within the 30-
day period that additional time is necessary.

(4) The wage rate (including fringe benefits, where appropriate) determined pursuant to
paragraphs (b)(2) and (b)(3) of this clause shall be paid to all workers performing work
in the classification under this contract from the first day on which work is performed in
the classification.

(c) Wlaenever the minimum wage rate prescribed in the contract for a class of laborers
or mechanics includes a fringe benefit which is not expressed as an hourly rate, the
Contractor shall either pay the benefit as stated in the wage determination or shall pay
another bona fide fringe benefit or an hourly cash equivalent thereof.

(d) If the Contractor does not make payments to a trustee or other third person, the
Contractor may consider as part of the wages of any laborer or mechanic the amount of
any costs reasonably anticipated in providing bona fide fringe benefits under a plan or
program; provided, That the Secretary of Labor has found, upon the written request of
the Contractor, that the applicable standards of the Davis-Bacon Act have been met. The
Secretary of Labor may require the Contractor to set aside in a separate account assets
for the meeting of obligations under the plan or program.

(End of clause)

Any action on the part of the Contracting Officer will be arranged by the Naval
Facilities Engineering Command Business Agreement Manager and Labor Advisor.

Payrolls and Basic Records.

(a) Payrolls and basic records relating thereto shall be maintained by the Contractor and
subcontractors during the course of the work and preserved for a period of 3 years
thereafter for all laborers and mechanics working at the site of the work. Such records
shall contain the name, address, and social security number of each such worker, his or
her correct classification, hourly rates of wages paid (including rates of contributions or
costs anticipated for bona fide fringe benefits or cash equivalents thereof of the types
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described in section l(b)(2)(B) of the Davis-Bacon Act), daily and weekly number of
hours worked, deductions made, and actual wages paid. Whenever the Secretary of
Labor has found, under paragraph (d) of the clause entitled Davis-Bacon ACt, that the
wages of any laborer or mechanic include the amount of any costs reasonably
anticipated in providing benefits under a plan or program described in section 1 (b)(2)(B)
of the Davis-Bacon Act, the Contractor and subcontractors shall maintain records which
show that the eolmaaitment to provide such benefits is enforceable, that the plan or
program is financially responsible, and that the plan or program has been communicated
in writing to the laborers or mechanics affected, and records which show the costs
anticipated or the actual cost incun’ed in providing such benefits. Contractors and
subcontractors employing apprentices or trainees under approved programs shall
maintain written evidence of the registration of apprenticeship programs and
certification of trainee programs, the registration of the apprentices and trainees, and the
ratios and wage rates prescribed in the applicable programs.

(b)(1) The Contractor shall prepare and retain and subcontractors submit for each week
in which any contract work is performed a copy of all payrolls to the Contractor no later
than the 7th day aider the date the subcontractor’s employees are paid their last payment
for the month. The payrolls submitted shall set out accurately and completely all of the
information required to be maintained under paragraph (a) of this clause. This
information may be submitted in any form desired. Optional Form WH-347 (Federal
Stock Number 029-005-00014-1) is available for this purpose and may be purchased
~rom the Superintendent of Documents, U.S. Govemrhent Printing Office, Washington,
DC 20402.

The Prime Contractor is responsible for the submission of copies of payrolls by all
subcontractors.

(2) Each payroll submitted shall be accompanied by a "Statement of Compliance,"
signed by the Contractor or subcontractor or his or her agent who pays or supervises the
payment o~the persons employed under the contract and shall certify-

(i) That the payroll for the payroll period contains the information required to be
maintained under paragraph (a) of this clause and that such information is correct
and complete;

(ii) That each laborer or mechanic (including each helper, apprentice, and trainee)
employed on the contract during the payroll period has been paid the full weekly
wages earned, without rebate, either directly or indirectly, and that no deductions
have been made either directly or indirectly from the full wages earned, other than
permissible deductions as set forth in the Regulations, 29 CFR part 3; and

(iii) That each laborer or mechanic has been paid not less than the applicable wage
rates and fif.nge benefits or cash equivalents for the classification of work
performed, as specified in the applicable wage determination incorporated into the
contract.

(3) The weekly submission of a properly executed certification set forth on the reverse
side of Optional Form WH-347 shall satisfy the requirement for submission of the
"Statement of Compliance" required by paragraph (b)(2) of this clause.
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(4) The falsification of any of the certifications in this clause may subject the Contractor
or subcontractor to civil or criminal prosecution under Section 1001 of Title 18 and
Section 3729 of Titte 31 of the United States Code.

(c) The Contractor or subcontractor shall make the records required under paragraph (a)
of this clause available for inspection, copying, or transcription by the Prime Contractor,
the Managing Member of the partnership, and the Naval Facilities Engineering
Command Business Agreement Manager or Labor Advisor. The Contractor or
subcontractor shall permit Prime Contractor, the Managing Member or representatives
of the Department of Labor to interview employees during working hours on the job. If
the Contractor or subcontractor fails to submit required records or to make them
available, the Prime Contractor or Managing Member may, after written notice to the
Contractor or subcontractor, take such action as may be necessary to cause the
suspension of any further payment. Furthermore, failure to submit the required records
upon request or to make such records available may be grounds for debarment action
pursuant to 29 CFR 5.12.

Additional clarification and guidance may be issued regarding the implementation and
enforcement of the Davis-Bacon Act under the Design/Build Agreement.
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APPENDIX P-1

DAVIS BACON WAGE DETERMINATION

[SEE ATTACHED]
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General Decision Number: CA20070001 02/23/2007

Superseded General Decision Number: CA20030001

State: California

Construction Types: Building, Heavy (Heavy and Dredging),
Highway and Residential

County: San Diego County in California.

BUILDING CONSTRUCTION PROJECTS; DREDGING PROJECTS (does not
include hopper dredge work); HEAVY CONSTRUCTION PROJECTS (does
not include water well drilling); HIGHWAY CONSTRUCTION
PROJECTS; RESIDENTIAL CONSTRUCTION PROJECTS (consisting of
single family homes and apartments up to and including 4
stories)

Modification Number Publication Date
0 02/09/2007
1 02/i6/2007
2 02/23/2007

CA20070001 - 02/23/2007
!
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ASBE0005-002 08/07/2006

Rates Fringes

Asbestos Workers/Insulator
(Includes the application of
all insulating materials,
protective coverings,
coatings, and finishes to all
types of mechanical systems) ..... $ 36.16

Rates

10.24

ASBE0005-004 08/07/2006

Fringes

Asbestos Removal
worker/hazardous material
handler (Includes
preparation, wetting,
stripping, removal,
scrapping, vacuuming, bagging
and disposing of all
insulation materials from
mechanical systems, whether
they contain asbestos or not) .... $ 19.55

Rates

6.38

B0!L0092-003 0110112006

Fringes

Boilermaker ................ ...... $ 33.19

Rates

18.11

BRCA0004-008 11/01/2006

Fringes

Bricklayer; Marble Setter ........ $ 29.50

Rates

10.70

BRCA0018-004 06/01/2006

Fringes

Marble Finisher .................. $ 22.52
Tile Finisher .................... $ 18.57
Tile Layer ....................... $ 29.30

Rates

7.65
7.25

11.36

BRCA0018-010 09/01/2006

Fringes

Terrazzo Finisher ................ $ 24.54
Terrazzo Worker .................. $ 31.63

8.62
9.41

CA20070001 - 02/23/2007
2
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CARP0409-002 07101/2005

Rates Fringes

Diver
(i) Wet ..................... $ 557.44
(2) Standby ................. $ 278.72
(3) Tender .................. $ 270.72

8.47
8.47
8.47

Amounts in "Rates’ column are per day

CARP0409-008 07/01/2003

Rates Fringes

Modular Furniture Installer
(i) Mobile Filing System
Installer ................... $ 13.76
(2) Modular Furniture
Installer ................... $ 14.36
(3) Full Wall Technician .... $ 20.47

5.80

5.80
5.80

CARP0547-005 07/01/2006

Rates Fringes

Carpenters:
(1) Bridge ................. $ 33.54
{2) Co=~ercial Building .... $ 29.36
(3) Heavy & Highway ........ $ 33.41
(4) Residential / Light

Commercial .................. $ 23.49
Millwright ....................... $ 33.91
Piledriver ....................... $ 33.54

8.82
8.82
8.82

8.82
8.82
8.82

Ci~RP054~-0~2 07/01/2006

Rates Fringes

Drywall
(i) Work on wood framed
construction of single
family residences,
apartments or condominiums
under four stories

Drywall Installer/Lather...$ 21.00
Drywall Stocker/Scrapper...$ ii.00

(2) All other work
Drywall Installer / Lather.$ 25.61
Drywall Stocker/Scrapper...$ ii.00

7.57
5.06

7.57
5.06

CA20070001 - 02/23’2007
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~C0569-001 12/01/2006

Rates Fringes

Electricians (Tunnel Work)
Cable Splicer ............... $ 37.35
Electrician ................. $ 36.51

Electricians: (All Other
Work, Including 4 Stories
Residential)

Cable Splicer ............... $ 33.20
Electrician ................. $ 32.45

3%+11.08
3%+11.08

3%+11.08
3%+11.08

~Ia:C0569-005 12101/2005

Rates Fringes

Sound & Communications
Sound Technician ............ $ 21.65
Soundman .................... $ 16.24

3%+9.08
3%+7.51

SOUND TECHNICIAN: Terminating, operating and performing
final check-out

SOUNDMAN: Wire-pulling, splicing, assembling and installing
devices

SCOPE OF WORK Assembly, installation, operation, service and
maintenance of components or systems as used in closed
circuit television, a!nplified master television
distribution, CATV on private property, intercommunication,
burglar alarm, fire alarm, life support and all security
alarms, private and public telephone and related telephone
interconnect, public address, paging, audio, language,
electronic, background music system less than line voltage
or any-system acceptable for class two wiring for private,
commercial, or industrial use furnished by leased wire,
frequency modulation or other recording devices, electrical
apparatus by means of which electricity is applied to the
amplification, transmission, transference, recording or
reproduction of voice, music, soulld, impulses and video.
Excluded from this Scope of Work - transmission, service
and maintenance of background music. All of the above
shall include the installation and transmission over fiber
optics.

CA20070001 - 02/23/2007
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RLEC0569-006 12101/2005

Workon street lighting; traffic signals; and underground
systems and/or established easements outside of buildings

Rates Fringes

Traffic signal, street light
aund underground work

Utility Technician #1 ....... $ 18.!5
Utility Technician #2 ....... $ 16.50

3%+7.17
3%+7.17

STREET LIGHT & TRAFFIC SIGNAL WORK:

UTILITY TECHNICIAN #i: Installation of street lights and
traffic signals, including electrical circuitry,
programmable controller, pedestal-mounted electrical meter
enclosures and laying of pre-assembled cable in ducts. The
layout of electrical systems and communication installation
including proper position of trench depths, and radius at
duct banks, location for manholes, street lights and
traffic signals.

UTILITY TECHNICIAN #2: Distribution of material at jobsite,
installation of underground ducts for electrical,
telephone, cable TV land communication systems. The
setting, leveling, grounding and racking of precast
manholes, handholes and transformer pads.

ELEC0569-008 12/01/2005

Rates Fringes

Electrician (Residential, I-3
Stories) .......................... $ 21.00

ELECI245-001 06/01/2006

3%+2.55

Rates Fringes

Line Constr~ction
(i) Lineman; Cable splicer..$ 38.88
{2) Equipment specialist
(operates crawler
tractors, commercial motor
vehicles, backhoes,
trenchers, cranes (50 tons
and below), and overhead
and underground
distribution line
equipment) .................. $ 32.12
(3) Groundman ............... $ 24.56
(4) Powderman ............... $ 35.90

11.70

10.71
10.49
10.83

CA20070001 - 02/23/2007
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¯ T,.T.~VO0£8-OOI 01101/2005

Rates Fringes

Elevator Mechanic ................ $ 38.215 12.015

FOOTNOTE:
Vacation Pay: 8% with 5 or more years of sez~ice, 6% for 6
months to 5 years service. Paid Holidays: New Years Day,
Memorial Day, Independence Day, Labor Day, Thanksgiving Day
and Friday after, and Christmas Day.

CA20070001 - 02/23/2007
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~NGI00~2-003 07/01/2006

Rates

Power Equipment Operators
(Cranes, Piledriving &

Hoisting)
GROUP i .................... $ 33.00
GROUP 2 .................... $ 33.78
GROUP 3 .................... $ 34.07
GROUP 4 .................... $ 34.21
GROUP 5 .................... $ 34.43
GROUP 6 .................... $ 34.54
GROUP 7 .......... ~ ......... $ 34.66
GROUP 8 .................... $ 34.83
GROUP 9 .................... $ 35.00
GROUPi0 .................... $ 36.00
GROUPii .................... $ 37.00
GROUP12 .................... $ 38.00
GROUP13 .................... $ 39.00

Power Equipment Operators
(Tunnel Work)

GROUP 1 .................... $ 33.50
34.28
34.57
34.71
34.93
35.04
35.16

GROUP
GROUP
GROUP
GROUP
GROUP

3 .................... $
4 .................... $
5 .................... $
6 .................... $

GROUP 7 .................... $
Power Equipment Operators

GROUP 1 .................... $
GROUP
GROUP
GROUP
GROUP
GROUP
GROUP
GROUP
GROUP
GROUP
GROUP
GROUP
GROUP
GROUP
GROUP
GROUP
GROUP
GROUP
GROUP
GROUP
GROUP
GROUP
GROUP
GROUP
GROUP

31.65
2 .................... $ 32.43
3 .................... $ 32.72
4 .................... $ 34.21
5 .................... $ 35.31
6 .................... $ 34.43
7 .................... $ 35.53
8 .................... $ 34.54
9 .................... S 35.64

i0 .................... $ 34.66
Ii .................... $ 35.76
12 .................... $ 34.83
13 .................... $ 34,93
14 .................... $ 34.96
15 .................... $ 35.04
16 .................... $ 35.16
17 .................... $ 35.33
18.................... $ 35.43
19 .................... $ 35.54
20 .................... $ 35.66
21 .................... $ 35.83
22 .................... $ 35.93
23 .................... $ 36.04
24 .................... $ 36.16
25...- ................. $ 36.33

CA20070001 - 02/23/2007
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Fringes

15.30
15.30
15.30
15.30
15.30
15.30
15.30
15.30
15.30
15.30
15.30
15.30
15.30

15.30
15.30
15.30
15.30
15.30
!5.30
15.30

15.30
15.30
15.30
15.30
15.30
15.30
15.30
15.30
15.30
15.30
15.30
15.30
15.30
15.30
15.30
15.30
15.30
15.30
15.30
15.30
15.30
15.30
15.30
15.30
15.30
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FOOTNOTES:
PREMIUM PAY of $3.75 per hour shall be paid on all power
equipment operator work at Camp Pendleton, Point Arguello,
and Vandenburg AFB.
Workers required to suit up and work in a hazardous material
environment: $2.00 per hour additional. Combination n~ixer
and compressor operator on gunite work shall be classified
as a concrete mobile mixer operator.

POWER EQUIPMENT OPERATORS CLASSIFICATIONS

GROUP l: Bargeman; Brakeman; Compressor operator; Ditch
witch, with seat or similar type equipment; Elevator
operator-inside; Engineer Oiler; Forklift operator
(includes loed, lull or similar types under 5 tons;

Generator operator; Generator, pump or compressor plant
operator; Pump operator; Signalman; Switchma~

GROUP 2: Asphalt~rubber plant operator (nurse tank operator);
Concrete mixer operator-skip type; Conveyor operator;
Fireman; Forklift operator (includes loed, lull or similar
types over 5 tons; Hydrostatic pump operator; oiler crusher
(asphalt or concrete plant); Petromat laydown macb_i_ne; PJU
side dumjack; Screening and conveyor machine oeprator (or
similar types); Skiploader (wheel type up to 3/4 yd.
without attachment); Tar pot fireman; Temporary heating
plant operator; Trenching machine oiler

GROUP 3: Asphalt-rubber blend operator; Bobcat or similar
type (side steer); Equipment greaser (rack); Ford Ferguson
(with dragtype attachments); Helicopter radioman (ground);

Stationary pipe ~rrapping and cleaning ~chine operator

GROUP 4: Asphalt plant fireman; Backhoe operator (mini-max or
similar type); Boring machine operator; Boxman or mixerman
(asphalt or concrete); Chip spreading machine operator;

Concrete cleaning decontamination machine operator;
Concrete Pump Operator (small portable); Drilling machine
operator, small .auger types (Texoma super economatic or
similar types - Hughes i00 or 200 or similar types -
drilling depth of 30’ maximum); Equipment greaser (grease
truck); Guard rail post driver operator; Highline cableway
signalman; Horizontal Directional Drilling Machine;
Hydra-hammer-aero stomper; Micro Tunneling (above ground
tunnel); Power concrete curing machine operator; Power
concrete saw operator; Power-driven jumbo form setter
operator; Power sweeper operator; Rock Wheel Saw/Trencher;
Roller operator (compacting); Screed operator (asphalt or
concrete); Trenching machine operator (up to 6 ft.); Vacuum
or much truck

GROUP 5: Equipment Greaser (Grease Truck/Multi Shift).

GROUP 6: Articulating material hauler; Asphalt plant
engineer; Batch plant operator; Bit sharpener; Concrete

CA20070001 - 02/23/2007
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joint machine operator (canal and sirmilar type); Concrete
planer operator; Dandy digger; Deck engine operator;
Derrickman (oilfield type); Drilling machine operator,
bucket or auger types (Calweld I00 bucket or similar types
- Watson 1000 auger or similar types - Texoma 330, 500 or
600 auger or similar types - drilling depth of 45’
maximum); Drilling machine operator; Hydrographic seeder
machine operator (straw, pulp or seed), Jackson track
maintainer, or similar type; Kalamazoo Switch tamper, or
similar type; Machine tool operator; Maginnis internal full
slab vibrator, Mechanical berml curb or gutter(concrete or
asphalt); Mechanical finisher operator (concrete,
Clary-Johnson-Bidwell or similar); Micro tunnel system
(below ground); Pavement breaker operator (truck mounted);
Road oil mixing machine operator; Roller operator (asphalt
or finish), rubber-tired earth moving equipment (single
engine, up to and including 25 yds. struck); Self-propelled
tar pipelining machine operator; Skiploader operator
(crawler and wheel type, over 3/4 yd. and up to and
including 1-1/2 yds.); Slip form pump operator (power
driven hydraulic lifting device for concrete forms);
Tractor operator-bulldozer, tamper-scraper (single engine,
up to I00 h.p. flywheel and similar types, up to and
including D-5 and similar types); Tugger hoist operator (I
drum); Ultra high pressure waterjet cutting tool system
operator; Vacuum blastingmachine operator

GROUP 7: Welder - General

GROUP 8: Asphalt or concrete spreading operator (tamping or
finishing); Asphalt paving machine operator (Barber Greene
or similar type); Asphalt-rubber distribution operator;
Backhoe operator (up to and including 3/4 yd.), Small ford,
Case or similar; Cast-in-place pipe laying machine
operator; Combination mixer and compressor operator (gunite
work); Compactor operator (self-propelled); Concrete mixer
operator (paving); Crushing plant operator; Drill Doctor;
Dri!lingmachine operator, Bucket or auger types (Calweld
150 bucket or similar types - watson 1500, 2000 2500 auger
or similar types - Texoma 700, 800 auger or similar types -
drilling depth of 60’ maximum); Elevating grader operator;
Grade checker; Gradall operator; Groutingmachine operator;
Heavy-duty repairman; Heavy equipment robotics operator;
Kalamazoo balliste regulator or similar type; Kolman belt
loader and similar type; Le Tourneau blob compactor or
similar type; Loader operator (Athey, Euclid, Sierra and
similar types); Mobark Chipper or similar; 0zzie padder or
similar types; P.C. slot saw; Pneumatic concrete placing
machine operator (Hackley-Presswell or similar type);
Pumpcrete gun operator; Rock Drill or similar types; Rotary
drill operator (excluding caisson type); Rubber-tired
earth-moving equipment operator (single engine,
caterpillar, Euclid, Athey Wagon and similar types with any
and all attachments over 25 yds. up to and including 50 cu.
yds. struck); Rubber-tired earth-moving equipment operator
(multiple engine up to and including 25 yds. struck);
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Rubber-tired scraper operator (self-loading paddle wheel
type-John Deere, 1040 and similar single unit); Self-
propelled curb and gutter machine operator; Shuttle buggy;
Skiploader operator (crawler and wheel type over 1-i/2 yds.
up to and includin~ 6-i/2 yds.); Soil remediation plant
operator; Surface heaters and planer operator; Tractor
compressor drill combination operator; Tractor operator
(any type larger than D-5 - 100 flywheel h.p. and over, or
similar-bulldozer, t~umper, scraper and push tractor single
engine); Tractor operator (boom attachments), Traveling
pipe wrapping, cleaning and bendng machine operator;
Trenching machine operator (over 6 ft. depth capacity,
manufacturer’s rating); trenching Machine with Road Miner
attachment (over 6 ft depth capacity): Ultra high pressure
waterjet cutting tool system mechanic; Water pull
(compaction) operator

~GROUP 9: Heavy Duty Repairman

GROUP 10: Drilling machine operator, Bucket or auger types
(Calweld 200 B bucket or similar types-Watson 3000 or 5000
auger or similar types-Texoma 900 auger or similar
types-drilling depth of 105’ maxim~um); Dual drum mixer,
dynamic compactor LDC350 (or similar types); Monorail
locomotive operator (diesel, gas or electric); Motor
patrol-blade operator (single engine); Multiple engine
tractor operator (Euclid and similar type-except Quad 9
cat.); Rubber-tired earth-moving equipment operator (single
engine, over 50 yds. struck); Pneumatic pipe ramming tool
and similar types; Prestressed wrapping machine operator;
Rubber-tired earth-moving equipment operator (single
engine, over 50 yds. struck); Rubber tired earth moving
equipment operator (multiple engine, Euclid, caterpillar
and similar over 25 yds. and up to 50 yds. struck), Tower
crane repairman; Tractor !oader operator (crawler and wheel
type over 6-1/2 yds.); Woods mixer operator (and similar
Pugmill equipment)

GROUP ii: Heavy Duty Repairman - Welder Combination, Welder -
Certified.

GROUP 12: Auto grader operator; Automatic.slip form operator;
Drilling machine operator, bucket or auger types (Calweld,
auger 200 CA or similar types - Watson, auger 6000 or
similar types - Hughes Super Duty, auger 200 or similar
types - drilling depth of 175’ maximum); Hoe ram or similar
with compressor; Mass excavator operator less tha 750 cu.
yards; Mechanical finishing machine operator; Mobile form
traveler operator; Motor patrol operator (multi-engine);
Pipe mobile machine operator; Rubber-tired earth- moving
equipment operator (multiple engine, Euclid, Caterpillar
and similar type, over 50 cu. yds. struck); Rubber-tired
self- loading scraper operator (paddle-wheel-auger type
self-loading - two (2).or more units)

GROUP 13: Rubber-tired earth-moving equipment operator
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operating equipment with push-pul! system (single engine,
up to and including 25 yds. struck)

GROUP 14: Canal liner operator; Canal trimmer operator;
Remote- control earth-moving equipment operator (operating
a second piece of equipment: $I.00 per hour additional);
Wheel excavator operator (over 750 cu. yds.)

GROUP 15: Rubber-tired earth-moving equipment operator,
operating equipment with push-pul! system (single engine,
Caterpillar, Euclid, Athey Wagon and similar types with any
and all attachments over 25 yds. and up to and including 50
yds. struck); Rubber-tired earth-moving equipment operator,
operating equipment with push-pull system (multiple
engine-up to and including 25 yds. struck)

GROUP 16: Rubber-tired earth-moving equipment operator,
operating equipment with push-pull system (single engine,
over 50 yds. struck); Rubber-tired earth-moving equipment
operator, operating equipment with push-pull system
(multiple engine, Euclid, Caterpillar and similar, over 25
yds. andup to 50 yds. struck)

GROUP 17: Rubber-tired earth-moving equipment operator,
operating equipment with push-pull system (multiple engine,
Euclid, Caterpillar and similar, over 50 cu. yds. struck);
Tandem tractor operator (operating crawler type tractors in
tandem - Quad 9 and similar type)

GROUP 18: Rubber-tired earth-moving equipment operator,
operating in tandem (scrapers, belly dumps and similar
types in any combination, excluding compaction units -
single engine, up to and including 25 yds. struck)

GROUP 19: Rotex concrete belt operator (or similar types);
Rubber-tired earth-moving equipment operator, operating in
tandem .(scrapers, belly dumps and similar types in any
combination, excluding compaction units - single engine,
Caterpillar, Euclid, Athey Wagon and similar types with any
and all attachments over 25 yds.and up to and including 50
cu. yds. struck); Rubber-tired earth-moving equipment
operator, operating in tandem (scrapers, belly dumps and
similar types in any combination, excluding compaction
units - multiple engine, up to and including 25 yds. struck)

GROUP 20: Rubber-tired earth-moving equipment operator,
operating in tandem (scrapers, belly dumps and similar
types in any combination, exclnding compaction units -
single engine, over 50 yds. struck); Rubber-tired
earth-moving equipment operator, operating in tandem
(scrapers, belly dumps, and similar types in any
combination, excluding compaction units - multiple engine,
Euclid, Caterpillar and similar, over 25 yds. and up to 50
yds. struck)

GROUP 21: Rubber-tired earth-moving equipment operator,

CA20070001 - 02/23/2007
Ii

APPENDIX P-I-I 1 G-6-274



operating in tandem (scrapers, belly dumps and similar
types in any combination, excluding compaction units -
multiple engine, Euclid, Caterpillar and similar type, over
50 cu. yds. struck)

GROUP 22: Rubber-tired earth-moving equipment operator,
operating equipment with the tandem push-pull system
(single engine, up to and including 25 yds. struck)

GROUP 23: Rubber-tired earth-moving equipment operator,
operating equipment with the tandem push-pull system
(single engine, Caterpillar, Euclid, Athey Wagon and
similar types with any and al! attachments over 25 yds. and
up to and including 50 yds. stl-uck); Rubber-tired
earth-moving equipment operator, operating with the tandem
push-pull system (multiple engine,.up to and including 25
yds. struck)

GROUP 24: Rubber-tired earth-moving equipment operator,
operating equipment with the tandem push-pull system
(single engine, over 50 yds. struck); Rubber-tired
earth-moving equipment operator, operating equipment with
the tandem push-pull system (multiple engine, Euclid,
Caterpillar and similar, over 25 yds. and up to 50 yds.
struck)

GROUP 25: Concrete pump operator-truck mounted; Rubber-tired
earth-moving equipment operator, operating equipment with
the tandem push-pull system (multiple engine, Euclid,
Caterpillar and similar type, over 50 cu. yds. struck)

CRANES, PILEDRIVING AND HOISTING EQUIPMENT CLASSIFICATIONS

GROUP i: Engineer oiler; Fork lift operator (includes loed,
lull or similar types)

GROUP 2:.~ruck crane oiler

GROUP 3: A-frame or winch truck operator; Ross carrier
operator (jobsite)

GROUP 4: Bridge-type unloader and turntable operator;
Helicopter hoist operator

GROUP 5: Hydraulic boom truck; Stinger crane (Austin-Western
or similar type); Tugger hoist operator (i drum)

GROUP 6: Bridge crane operator; Cretor crane operator; Hoist
operator (Chicago boom and similar type); Lift mobile
operator; Lift slab machine operator (Vagtborg and similar
types); Material hoist and/or manlift operator; Polar
gantry crane operator; Self Climbing scaffold (or similar
type); Shovel, backhoe, dragline, clamshell operator (over
3/4 yd. and up to 5 cu. yds. mrc); Tugger hoist operator

GROUP 7: Pedestal crane operator; Shovel, backhoe, dragline,
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clamshell operator (over 5 cu. yds. mrc); Tower crane
repair; Tugger hoist operator (3 drum)

GROUP 8: Crane operator (up to and including 25 ton.
capacity); Crawler transporter operator; Derrick barge
operator (up to and including 25 ton capacity); Hoist
operator, stiff legs, Guy derrick or similar type (up to
and including 25 ton capacity); Shovel, backhoe, dragline,
clamshell operator (over 7 cu. yds.,

GROUP 9: Crane operator (over 25 tons and up to and including
50 tons mrc); Derrick barge operator (over 25 tons up to
and including 50 tons r~rc); Highline cableway operator;
Hoist operator, stiff legs, Guy derrick or similar type
(over 25 tons up to and including 50 tons mrc); K-crane
operator; Polar crane operator; Self erecting tower crane
operator maximum lifting capacity ten tons

GROUP i0: Crane operator (over 50 tons and up to and
including 100 tons mrc); Derrick barge operator (over 50
tons up to and including I00 tons mrc); Hoist operator,
stiff legs, Guy derrick or similar type (over 50 tons up to
and including I00 tons mrc), Mobile tower crane operator
(over 50 tons, up ~o and including 100 tons M.R.C.); Tower
crane operator and tower gantry

GROUP ii: Crane operator (over i00 tons and up to and
including 200 tons mrc); Derrick barge operator (over i00
tons up to and including 200 tons mrc); Hoist operator,
stiff legs, Guy derrick or similar type (over i00 tons up
to and including 200 tons mrc); Mobile tower crane operator
(over 100 tons up to and including 200 tons mrc)

GROUP 12: Crane operator (over 200 tons up to and including
300 tons mrc); Derrick barge operator (over 200 tons up to
and including 300 tons mrc); Hoist operator, stiff legs,
Guy derrick or similar type (over 200 tons, up to and
including 300 tons mrc); Mobile tower crane operator (over
200 tons, up to and including 300 tons mrc)

GROUP 13: Crane operator (over 300 tons); Derrick barge
operator (over 300 tons); Helicopter pilot; Hoist operator,
stiff legs, Guy derrick or similar type (over 300 tons);
Mobile tower crane operator (over 300 tons)

TUNNEL CLASSIFICATIONS

GROUP i: Skiploader wheel type up to 3/4 yd. without
attachment)

GROUP 2: Power-driven 3umbo folna setter operator

GROUP 3: Dinkey locomotive or motorperson (up to and
including i0 tons)

GROUP 4: Bit sharpener; Equipment greaser (grease truck);
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Slip form pump operator (power-driven hydraulic lifting
device for concrete forms); Tugger hoist operator (l druza);
Tua~nel locomotive operator (over i0 and up to and including
30 tons)

GROUP 5: Backhoe operator (up to and including 3/4 yd,);
Small Ford, Case or similar; Drill doctor; Grouting machine
operator; Heading shield operator; Heavy-duty repail~person;
Loader operator (Athey, Euclid, Sierra and similar types);
Mucking machine operator (1/4 yd., rubber-tired, rail or
track type); Pneumatic concrete placing machine operator
(Hackley-Presswell or similar type); Pneumatic heading
shield (tunnel); Pumpcrete gun operator; Tractor compressor
drill combination operator; Tugger hoist operator (2 drum);
Tunnel locomotive operator (over 30 tons)

GROUP 6: Heavy Duty Repairman

GROUP 7: Tunnel mole boring machine operator

~G~O0~-O0~ 08101/2006

Rates Fringes

Power equipment operators:
(DREDGING)

(i) Leverman ................ $ 39.65
(2) Dredge dozer ............ $ 35.18
(3) Deckmate ................ $ 35.07
(4) Winch operator (stern

winch on dredge) ............ $ 34.52
(5) Fireman-Oiler,

Deckhand, Bargeman,
Leveehand ................... $ 33.98
(6) BarGe Mate .............. $ 34.59

15.30
15.30
15.30

15.30

15.30
15.30
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IRON0002-004 07/01/2006

Rates

Ironworkers:
Fence Erector ............... $ 32.165
Ornamental, Reinforcing
and Structural .............. $ 33.055

Fringes

16.585

16.585

PREMIUM PAY :

$3.00 additional per hour at the following locations:

China Lake Naval Test Station, Chocolate Mountains Naval
Reserve-Niland,
Edwards AFB, Fort Irwin Military Station, Fort Irwin Training
Center-Goldstone, San Clemente Island, San Nicholas Island,
Susanville Federal Prison, 29 Palms - Marine Corps, U.S. Marine
Base - Barstow, U.S. Naval Air Facility - Sealey, Vandenberg AFB

$2.00 additional per hour at the following locations:

Army Defense Language Institute - Monterey, Fallon Air Base,
Naval Post Graduate School - Monterey, Yermo Marine Corps
Logistics Center

$i.00 additional per hour at the following locations:

Port Hueneme, Port Mugu, U.S. Coast Guard Station - Two Rock
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I~ABOD089-001 07/01/2006

Rates Fringes

Laborers
(RESIDENTIAL CONSTRUCTION -
See definition below)

(I) Laborer ................. $ 21.30
{2) Cleanup, Landscaping,
Fencing (chain link or
wood) ....................... $ 20.11

Laborers: (BUILDING and all
other Residential
Construction)

Group 1 ..................... $ 23.38
Group 2 ..................... $ 24.01
Group 3 ..................... $ 24.66
Group 4 ..................... $ 26.13
Group 5 ..................... $ 26.53

9.88

9.88

11.29
11.29
11.29
11.29
11.29

RESIDENTIAL DEFINITION: Wood or metal frame construction of
single family residences, apartments and condominur~s -
excluding (a) projects that exceed three stories over a
garage level, (b) any utility work such as telephone, gas,
water, sewer and.other utilities and (c) any fine grading
work, utility work or paving work in the future street and
public right-of-way; but including all rough grading work
at the job site behind the existing right of way

LABORER CLASSIFICATIONS

GROUP i: Cleaning and handling of panel forms; Concrete
Screeding for Rought Strike-off; Concrete, water curing;
Demolition laborer; Flagman; Gas, oil and/or water pipeline
laborer; General Laborer; General clean-up laborer;
Landscape laborer; Jetting laborer; Temporary water and
air lines laborer; Material hoseman (walls, slabs, floors
and decks); Plugging, filling of Shee-bolt holes; Dry
packing of concrete; Railroad maintenance, Repair Trackman
and road beds, Streetcar and railroad construction trac
laborers; Slip form raisers; Slurry seal crews (mixer
operator, applicator operator, squeegee man, Shuttle man,
top man), filing
of cracks by any method on any surface; Tarman and mortar
man; Tool crib or tool house laborer; Window cleaner; Wire
Mesh puling-all concrete pouring operations

GROUP 2: Asphalt Shoveler; Cement Dumper (on i yard or larger
mixer and handling bulk cement); Cesspool digger and
installer; Chucktender; Chute man, pouring concrete, the
handling of the cute from ready mix trucks, such as walls,
slabs, decks, floors, foundations, footings, curbs, ~utters
and sidewalks; Concrete curer-impervious membrane and form
oiler; Cutting torch operator (demoliton); Guinea chaser;
Headboard man-asphlt; Laborer,
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packing rod steel and pans; membrane vapor barrier installer;
Power broom sweepers (small); Riiprap, stonepaver, placing
stone or wet sacked concrete; Roto scraper and tiller; Tank
sealer and cleaner; Tree climber, faller, chain saw
operator, Pittsburgh Chipper and similar type brush
shredders; Underground laborers, including caisson bellower

GROUP 3: Buggymobile; Concrete cutting torch; Concrete
cutting torch; Concrete pile cutter; Dri!ler~ jackhammer, 2
1/2 feet drill steel or longer; Dri Pak-it machine; High
sealer (including
drilling of same); Hydro seeder and similar type; Impact
wrench, m~it-plate; Kettlemen, potmen and mean applying
asphalt, lay-kold, creosote, line caustic and sintilar type
materials (applying
means applying, dipping, brushing or handling of such
materials for pipe wrapping and waterproofing); Operators
of pneumatic, gas, electric tools, vibratring machines,
pavement breakers, air blasting, come-along, and similar
mechanicl tools not separately classified herein;
Pipelayers back up man coating, grouting, making of joints,
sealing, caulking, diapering and inclduing rubber gasket
joints, pointing and any and all other services; Rotary
Scarifier or multiple head concrete chipping scaarifier;
Steel header board man and guideline setter; Tampers,
Barko, Wacker and similar type; Trenching machine,
handpropelled

GROUP 4: Asphalt raker, luterman, ironer, apshalt dumpman and
asphalt spreader boxes (all types); Concrete core cutter
(walls, floors or ceilings), Grinder or sander; Concrete
saw man; cutting walls or flat work, scoring old or new
concrete; Cribber, shorer, lagging, sheeting and trench
bracing, hand-guided lagging hammer; Laser beam in
connection with laborer’s work; Oversize concrete vibrator
operator 70 pounds and over; Pipelayer performing all
services in the laying, installation and all forms of
connection of pipe from the point of receiving pipe in the
ditch until completion of oepration, including a~ny and all
forms of tubular material, whether pipe, metallic or
non-metallic, conduit, and any other stationary type of
tubular device used for the
conveying of any substance or element, whether water, sewage,
solid, gas, air or other product whatsoever and without
regard to the nature of material from which the tubular
material is fabricated; No joint pipe and stripping of
same; Prefabricated manhole installer; Sandblaster
(nozzleman), porta shot-blast, water blasting

GROUP 5: Blasters Powderman-All work of loading holes,
placing and blasting of all pwder and explosives of
whatever type, regardless of method used for such loading
and placing; Driller-
all power drills, excluding jackhammer, whether core,
diamond, wagon, track, multiple unit, and any and all other
types of mechanical drills without regard to the form of
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motive power.

~AB00089-002 11/01/2006

Rates

Mason Tender ..................... $ 23.75

Fringes

11,09
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LABO0089-004 07/01/2006

HEAVY AND HIGHWAY CONSTRUCTION

Rates Fringes

Laborers:
GROUP1 ..................... $ 22.90
GROUP2 ..................... $ 23.36
GROUP3 ..................... $ 23.77
GROUP4 ..................... $ 24.61
GROUP5 ..................... $ 25.73
GROUP6 ..................... $ 27.36

11.29
11.29
11.29
11.29
11.29
11.29

LABOP~ER CLASSIFICATIONS

GROUP i: Laborer: General or Construction Laborer, Landscape
Laborer. Asphalt Rubber Material Loader. Boring Machine
Tender (outside), Carpenter Laborer (cleaning, handling,
oiling & blowing of panel forms and lumber), Concrete
Laborer, Concrete Screeding for rough strike-off, Concrete
water curing. Concrete Curb & Gutter laborer, Certified
Confined Space Laborer, Demolition laborer & Cleaning of
Brick and lumber,Expansion Joint Caulking; Environmental
Remediation, Monitoring Well, Toxic waste and Geotechnical
Drill tender, Fine Grader, Fire Watcher, Limbers, Brush
Loader, Pilers and Debris Handlers. flagman. Gas Oil and
Water Pipeline Laborer. Material Hoseman (slabs, walls,
floors, decks); Plugging, filling of shee bolt holes; Dry
packing of concrete and patching; Post Holer Digger
(manual); Railroad maintenance, repair trackman, road beds;

Rigging & signaling; Scaler, Slip-Form Raisers, Filling
cracks on any surface, tool Crib or Tool House Laborer,
Traffic control (signs, barriers, barricades, delineator,
cones etc.), Window Cleaner

GROUP 2: Asphalt abatement; Bugg-ymobile; Cement dumper (on 1
yd. or larger mixers and handling bulk cement); Concrete
curer, impervious membrane and form oiler; Chute man,
pouring concrete; Concrete cutting torch; Concrete pile
cutter; driller/Jackhammer, with drill steel 2 1/’2 feet or
longer; Dry pak-it machine; Fence erector; Pipeline
wrapper, gas, oil, water, pot tender & form man; Grout man;
Installation of all asphalt overlay fabric and materials
used for reinforcing asphalt; Irrigation laborer;
Kettleman-Potman hot mop, includes applying asphalt,
lay-klold, creosote, lime caustic and similar tyhpes of
materials (dipping, brushing, handling) and waterproofing;
Membrane vapor barrier installer; Pipelayer backup man
(coating, grouting, making of joints, sealing caulkiing,

diapering including rubber basket jlints, pointing);
Rotary scarifier, multiple head concrete chipper; Rock
slinger; Roto scraper & tiller; S ~andblaster pot tender;
Septic tank digger/installer; Tamper/wacker operator; Tank
scaler & cleaner; Tar man & mortar man; Tree
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c!imber/faller, chainb saw operator, Pittsburgh chipper &
similar type brush shredders.

GROUP 3: Asphalt, ~installation of all frabrics; Buggy Mobile
Man, Bushing hammer; Compactor (all types), Concrete Curer
- Impervious membrane, Form Oiler, Concrete Cutting Torch,
Concrete Pile Cutter,Driller/Jackhammer with drill steel 2
1/2 ft or longer, Dry Pak-it machine, Fence erector
including manual post hole digging, Gas oil or water
Pipeline Wrapper - 6 ft pipe and over, Guradrail erector,
Hydro seeder, Impact Wrench man (multi plate),
kettleman-Potman Hot Mop includes applying Asphalt,
Lay-Kold, Creosote, lime caustic and similar types of
materials (dipping, brushing or~handling) and
waterproofing. Laser Beam in connection with Laborer work.
High Scaler, Operators of Pneumatic Gas or Electric Tools,
Vibrating Machinesj Pavement Bre~[ers, Air Blasting,
Come-Alongs and similar mechanical tools, Remote-Controlled
Robotic Tools in connection with Laborers work. Pipelayer
Backup Man (Coating, grouting,m makeing of joints, sealing,
caulking, diapering including rubber gasket joints,
pointing and other services). Power Post Hole Digger,
Rotary Scarifier (multiple head concrete chipper
scarifier), Rock Slinger, Shot Blast equipment (8 to 48
inches), Steel Headerboard Man and Guideline Setter,
Tamper/Wacker operator and similar types, Trenching Machine
hand propelled.

GROUP 4: ~Any worker exposed to raw sewage. Asphalt Raker,
Luteman, Asphalt Dumpman, Asphalt Spreader Boxes, Concrete
Core Cutter, Concrete Saw Man, Cribber, Shorer, Head Rock
Slinger. Installation of subsurface instrumentation,
monitoring wells or points, remediation system installer;
Laborer, asphalt-rubber distributor bootman;.0versize
concrete vibrator operators, 70 pounds or over. Pipelayer,
Prfefabricated Manhole Installer, Sandblast Nozzleman
(Water.Balsting-Porta Shot Blast), Traffic Lane Closure.

GROUP 5: Blasters Powderman-All work of loading holes,
placing and blasting of all powder and explosives of
whatever type, regardless of method used for such !oading
and placing; Horizontal directional driller, Boring system,
Electronic traking,    Driller: all power drills excluding
jackhammer, whether core, diamond, wagon, track, multiple
unit, and all other types of mechanical drills without
regard to form of motive power. Environmental remediation,
Monitoring well, Toxic waste and Geotechnical driller,
Toxic waste removal. Welding in connection with Laborer’s
work.

GROUP 6: Horizontal Direction Dm-ill Locator
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LABO0300-008 08/02/2006

Rates Fringes

Plaster Clean-up Laborer ......... $ 23.15
Plasterer tender ................. $ 25.70

12.95
12.95

Work at Military Bases - $3.00 additional per hour:
Coronado Naval Amphibious Base, Fort Irwin, George AFB,
Marine Corps Air Station-29 Palms, Imperia! Beach Naval Air
Station, Marine Corps Logistics Supply Base, Marine Corps
Pickle Meadows, Mountain Warfare Training Center, Naval
Air Facility-Seeley, North Island Naval Air Station,
VandenbergAFB.

* I~KB00882-001 01/01/2007

Rates Fringes

Asbestos Removal Laborer ......... $ 24.15 11.75

SCOPE OF WORI<: includes site mobilization, initial site
clean-up, site preparation, removal of asbestos-containing
material and toxic waste (including lead abatement and any
other toxic materials), encapsulation, enclosure and
disposal of asbestos- containing materials and toxic waste
(including lead abatement and any other toxic materials) by

hand or with equipment or machinery; scaffolding,
fabrication of temporary wooden barriers, and assembly of
decontamination stations.
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LABOII84-001 07/01/2006

Rates Fringes

Laborers: (HORIZOI~TAL
DIRECTIONAL DRILLING)

(i) Drilling Crew Laborer...$ 23.74
(2) Vehicle Operator/Hauler.$ 23.91
(3) Horizonta! Directional

Drill Operator .............. $ 25.76
(4) Electronic Tracking

Locator ..................... $ 27.76
Laborers: (STRIPInG/SLURRY
SEAL)

GROUP1 ..................... $ 24.52
GROUP 2 ..................... $ 25.82
GROUP3 ..................... $ 27.83
GROUP4 ..................... $ 29.57

8.51
8.51

8.51

8.51

11.34
11.34
11.34
11.34

LABORERS - STRIPING CLASSIFICATIONS

GROUP i: Protective coating, pavement sealing, including
repair and filling of cracks by any method on any surface
in parking lots, game courts and playgrounds; carstops;
operation of all related machinery and equipment; equipment
repair technician

GROUP 2: Traffic surface abrasive blaster; pot tender -
removal of all traffic lines and markings by any method
(sandblasting, waterblasting, grinding, etc.) and

preparation of surface for coatings. Traffic control
person: controlling and directing traffic through both
conventional and moving lane closures; operation of all
related machinery and equipment

GROUP 3: Traffic delineating device applicator: Layout and
application of pavement markers, delineating signs, rumble
and traffic bars, adhesives, guide markers, other traffic
delineating devices including traffic control. This
category includes all traffic related surface preparation
(sandblasting, waterblasting, grinding) as part of the
application process. Traffic protective delineating system
installer: removes, relocates, installs, permanently
affixed roadside and par]dng delineation barricades,
fencing, cable anchor, guard rail, reference signs,
monument markers; operation of all related machinery and
equipment; power broom sweeper

GROUP 4: Striper: layout and application of traffic stripes
and markings; hot thermo plastic; tape traffic stripes and
markings, including traffic control; operation of all
related machinery and equipment
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PAIN0036-001 01/01/2007

Rates Fringes

Painters: (Including Lead
Abatement)

(I) Repaint ................. $ 24.40
(2] All Other Work .......... $ 27.67

7.65
7.65

REPAINT of any structure with the exception of work involving
the aerospace industry, breweries, co~m~ercial recreational
facilities, hotels which operate commercial establishments
as part of hotel service, and sports facilities, tenant
improvement work not included in conjunction with the
construction of the building and all repainting of tenant
improvement projects.

PAIN0036-010 10/01/2005

Rates Fringes

Drywall Finisher
(i) Building & Heavy
Construction ................ $ 21.35
(2) Residential

Construction (Wood frame
apartments, single family
homes and multi-duplexes
up to and including four
stories) .................... $ 18.00

8.83

5.76

PAIN0036-012 12/01/2005

Rates Fringes

Glazier ............................ $ 30.00 i0.67

PAIN0036-019 02/01/2007

Rates Fringes

Soft Floor Layer ................. $ 22.67 io. oo

PLAS0200-005 01/01/2005

Rates Fringes

Plasterer ........................ $ 24.03 7.12

NORTH ISLAND NAVAL AIR STATION, COLORADO NAVAL AI4PHIBIOUS
BASE, IMPERIAL BEACH NAVAL AIR STATION: $3.00 additional
per hour.
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PLKS0500-O01 06128/2006

Rates Fringes

Cement Mason
GROUPi ..................... $ 23.79
GROUP2 ...................... $ 26.24
GROUP3 ..................... $ 28.92

6.33
6.78
7.08

CEMENT MASONS - work inside the building line, meeting the
following criteria:

GROUP I: Residential wood frame project of any size; work
classified as Type Ill, IV or Type V construction;
interior tenant improvement work regardless the size of the
project; any wood frame project of four stories or less.

GROUP2: Work classified as type I and II construction

GROUP 3: All other work

PLUMO016-O06 01/01/2007

Rates Fringes

Plumber, Pipefitter,
Steamfitter

{!) Work on strip malls,
light commercial, tenant
improvement and remodel
work ........................ $ 25.20
(2) Work on new additions

and remodeling of
commercial buildings,
bars, restaurants, and
stores not to exceed 5,000
sq. ft. of floor space ...... $ 31.63
(3) All other work .......... $ 32.61
(4) Camp Pendleton .......... $ 37.11

12.03

13.32
14.27
14.27

PLUMO016-OII 01/01/2007

Rates Fringes

Plumber/Pipefitter
Residential ................. $ 26.34 10.49

PLUM0345-OOI 01/01/2007

Rates Fringes

Plumbers
Landscape/Irrigation Fitter.$ 24.90
Sewer & Storm Drain Work .... $ 22.14

11.79
13.44
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ROOF0045-001 08/01/2006

Rates Fringes

Roofer ........................... $ 22.70

SFCA0669-001 01/01/2007

5.63

Rates Fringes

Sprinkler Fitter, Fire ........... $ 29.50 13.40

SHEE0206-001 07/01/2006

Rates Fringes

Sheet metal worker
Camp Pendleton .............. $ 32.07
Remainder of San Diego
County ...................... $ 30.07

Sheet Metal
Sheet Metal Technician ...... $ 20.66

13.94

13.94

4.53

SHEET METAL TECHNIC31AN - SCOPE:
a. Existing residential buildings, both single and
multi-family, where each unit is heated and/or cooled by a
separate system b. New single family residential buildings
including tracts, c. New multi-family residential buildings,
not exceeding five stories of living space in height, provided
each unit is heated or cooled by a separate system. Hotels and
motels are excluded, d. LIGHT COMMERCIAL WORK: Any sheet
meta!, heating and air conditioning work performed on a project
where the total construction cost, excluding land, is under
$1,000,000 e. TENANT IMPROVEMENT WORK: Any work necessary to
finish interior spaces to confo~ to the occupants of
commercial buildings, after completion of the building shell
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TEAM0036-001 06101/2005

Rates Fringes

Truck drivers:
GROUP 1 ..................... $ 13.41
GROUP 2 ..................... $ 23.00
GROUP 3 ..................... $ 23.20
GROUP 4 ..................... $ 23.40
GROUP 5 ..................... $ 23.60
GROUP 6 ..................... $ 24.10
GROUP 7 ..................... $ 25.60

12.77
12.77
12.77
12.77
12.77
12.77
12.77

FOOTNOTE: HAZMAT PAY: Work on a hazmat job, where hazmat
certification is required, shall be paid, in addition to
the classification working in, as follows: Levels A, B and
C - +$i.00 per hour. Workers shall be paid hazmat pay in
increments of four (4) and eight (8) hours.

TRUCK DRIVER CLASSIFICATIONS

GROUP i: Swamper; fuel person (fueler without trucks)

GROUP 2: Two-axle dump trucks; two-axle flat bed; bunkerman
concrete pumping truck; industrial lift tl~ck; forklift
under 15,000 ibs

GROUP 3: Two-axle water truck; three-axle dump truck; three-
axle flat bed; erosion control nozzleman; dumpcrete truck
less than 6 1/2 yd00; forklift 15,000 ibs. and over; Prell
truck; pipeline work truck driver; road oil spreader,
cement distributor or slurry driver; bootman; Ross carrier

GROUP 4: Off-road dump trucks under 35 tons mfg rated
capacity; four axles but less than seven axles; low-bed
truck and trailer; transit mix trucks under 8 yds.; three
axle water trucks; erosion control drive; grout mixer
truck; dumpcrete, 6- 1/2 yds. and over; dumpster trucks; DW
10’s, 20’s and over; fuel truck and dynamite; truck
greaser; truck mounted mobile sweeper; winch truck, two
axles

GROUP 5: Off-road dump trucks 35 tons and over mfg rated
capacity; 7 axles or more; transit mix trucks 8 yds. and
over; A- frame trucks or Swedish crane; tirems_n, winch
truck 3 axles or more

GROUP 6: 0ff-road special equipment (including but not
limited to water pull tankers, Athey wagons, DJB, B70
Euclids or like equipment)

GROUP 7: Repairman

G-6-289
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WELDERS - Receive rate prescribed for craft performing
operation to which welding is incidental.

Unlisted classifications needed for work not included within
the scope of the classifications listed may be added after
award only as provided in the labor standards contract clauses
(29CFR 5.5 (a) (i) (ii)).

In the listing above, the "SU" designation means that rates
listed under the identifier do not reflect collectively
bargained wage and fringe benefit rates. Other designations
indicate unions whose rates have been determined to be
prevailing.

WAGE DETERMINATION APPEALS PROCESS

i.) Has there been an initial decision in the matter? This can
be:

an existing published wage determination
survey underlying a wage determination
Wage and Hour Division letter setting forth a position on
wage determination matter
conformance (additional classification and rate) ruling

On survey related matters, initial contact, including requests
for summaries of surveys, should be with the Wage and Hour
Regional Office for the area in which the survey was conducted
because those Regional Offices have responsibility for the
Davis-Bacon survey program. If the response from this initial
contact is not satisfactory, then the process described in 2.)
and 3.) should be followed.

With regard to any other matter not yet ripe for the formal
process described here, initial contact should be with the
Branch of Construction Wage Determinations. Write to:

Branch of Construction Wage Determinations
Wage and Hour Division
U.S. Department of Labor
200 Constitution Avenue, N.W.
Washington, DC 20210

2.) If the answer to the question in i.) is yes, then an
interested party (those affected by the action) can request
review and reconsideration from the Wage and Hour Administrator
(See 29 CFR Part 1.8 and 29 CFR Part 7). Write to:

Wage and Hour Administrator
U.S. Department of Labor
200 Constitution Avenue, N.W.
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Washington, DC 20210

The request should be accompanied by a full statement of the
interested party’s position and by any information (wage
payment data, project description, area practice material,
etc.) that the requestor considers relevant to the issue.

3.) If the decision of the Administrator is not favorable, an
interested party may appeal directly to the Administrative
Review Board (formerly the Wage Appeals Board). Write to:

Administrative Review Board
U.S. Department of Labor
200 Constitution Avenue, N.W.
Washington, DC 20210

4.) All decisions by the Administrative Review Board are final.

END OF GENERAL DECISION
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MCLB ALBANY DESIGN/BUILD AGREEMENT

This MCLB Albany Design/Build Agreement (this "Agreement") dated as of October 1,
2007 and effective for all purposes as of October I, 2007 (the "Effective Date"), is by and
between Camp Pendleton & Quantico Housing, LLC, a Delaware limited liability company (the
"Company") an any (the
"Design/Builder").

RECITALS

WHEREAS, the Company has selected the Design/Builder to perform, either directly or
pursuant to Subcontracts (hereinaRer defined), the design, engineering and construction services
set forth in this Agreement and the Contract Documents (hereinafter defined); and

WHEREAS, the Design/Builder is ready, willing and able to perform the services
required in accordance with the terms and conditions of tiffs Agreement~

NOW, THEPx_EFORE, in consideration of the Recitals, and other good and valuable
consideration, the receipt and sufficiency of which are hereby acknowledged, the parties,
intending to be legally bound, do hereby agree as follows:

ARTICLE 1
DEFINITIONS

1.1 "Additional Services Fee" shall have the meaning set forth in Section 6.5.2.1 hereof.

1.2 "Attiliate" means with respect to any entity, a second entity which is controlled by,
controls or is under common control with such first entity.

1.3 "Agreement" means this MCLB Albany Design/Build Agreement and all amendments
and/or modifications hereto executed by the Parties.

1.4 "Applicable Laws" means all laws (including, without Limitation, the Davis-Bacon Act),
codes, Ordinances, rules, regulations and orders of governmental authorities having jurisdiction
over the Site and/or the Work.

1.5 "Application for Payment" means the document prepared by the Design/Builder and
submitted to the Company .showing the Design/Builder’s entitlement to progress payments, the
requirements of which are more fully described in Section 5.3 hereof.

1.6 "Architect" mean .

1.7 "Authorized Representatives" means those individuals appointed by the Company and
the Design/Builder from time to time in accordance with the provisions of Section 3.1.1 and
Exhibit K hereof.
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1.8 "Certificate of Substantial Completion" means a certificate prepared by the
Design!Builder and forwarded to the Company stating that the Design/Builder in good faith
believes that the Work or applicable portion thereof is Substantially Complete.

1.9 "Certificate of Final Completion" means a certificate prepared by the Design/Builder
and forwarded to the Company stating that the Design/Builder in good faith believes that the
Work or applicable portion thereof is Finally Complete and that the Design/Builder is entitled to
final payment in accordance with the prmrisions of Section 5.13 hereof.

1.10 "Change Directive" means a written order signed by the Company directing a change in
the Work. A Change Directive shall state a proposed basis for adjustment, if may, in the

or Schedule. The Company may order changes in the Work
within the general scope of this Agreement, and a Change Directive shall be used in the absence
of total agreement on the terms of a Change Order.

1.11 "Change Order" means a written order signed by the Design/Builder and the Company
authorizing a change in the Work, which also may adju or the Schedule, and
which shall constitute a Modification r Schedule may be changed only by
Change Order.

1.12 "Chmage Proposar’ means a proposal for a Change Order submitted by the
Design/Builder to the Company, either at the request of the Company, or at the Design/Builder’s
own initiative.

1.13 "Civil Engineer" mean .

1.14 "Code Compliance Consultant" means Bureau Veritas North America, Inc., a Delaware
corporation.

1.15 "Company" means Camp Pendleton & Quantico Housing, LLC, a Delaware limited
liability company.

1.16 "Company Event of Default" shall have the meaning set forth in Section 12.3 hereof.

1.17 "Company Indemnified Parties" means the Company, its members, agents, partners
and employees.

1.18 "Construction Agreement" means that certain MCLB Albany Construction Agreement
between the Contractor and the Design/Builder dated as of October 1, 2007, as amended and
modified from time to time.

y

1.20 ,’Construction Consultant" rneans 
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1.21 "Construction Documents" me~ the plans and specifications prcpareA by the
Architect or a member of the Design G~oup for the Project, approved by the Company, and
incorporated into this Agreement by reference after such approval, to be used to construct the
Project. The Construction Documents shall set forth in detail all items necessary to complete the
construction of the Project in accordance with the Contract Documents (subject to their
completion following commencement of the Construction Phase). All material amendments and
modifications to the Plans and Specifications must be approved by the Company and the
Design/Builder prior to incorporation into this Agreement.

1.22 "Construction Notice to Proceed" means the notice given by the Company to the
Design/Builder stating that the Site is available to the Design/Builder and directing the
Design!Builder to commence construction of the Project.

1.23 "Construction Phase" means the period set forth in the Schedule beginning with the
issuance of the Construction Notice to Proceed and ending on the date of Substantial Completion
of the Project.

1.24 "Construction Work" means that portion of the Work consisting of the provision of
labor, materials, equipment and services provided in connection with the construction of the
Project as set forth in the Contract Documents, and subcontracted by the Design/Builder to the
Contractor.

1.25 "Contract Documents" means this Agreement and those documents set forth on Exhibit
C all of which form the entire integrated agreement between the Company and the
Design/Builder.

1.26 "Contract Time" means the period of time as set forth in this Agreement, including
authorized adjustments, allotted in the Schedule for the Substantial Completion of’the Work.

1.27 "Contraetdr" means y.

1.28 "Contingency" shall have the meaning set forth in Section 5.17.

1.29 "Cost of the Work" consists of those items of Work which are to be paid for by the
Company to the Design/Builder, in accordance with the Contract Documents, and includes those
categories of costs set forth as allowable in Section 1 of Exhibit 

s.

1.30 "CPM" means a critical path method schedule in the form of precedents, networks and
time sequences.

1.31 "Credit Provider" shall have the meaning as set forth in the Operating Agreement.

3
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1.32 "Day" or "Days" means calendar days. If a Day requiring notice or aetioI1 falls on a
weekend or national or local holiday, the next non-weekend or non-hoIiday shall be applicable.
"Business Day" or "Business Days" means Days, other than weekend, national or local holidays,
in which federal or state government agencies in the State of Georgia are open for business.

1.33 ’’Design/Builder" means 

1.34 ’’Design/Builder Event of Default" shall have the meaning set forth in Section 12.1
hereof.

1.35 "Design/Builder Indemnified Parties" means the Design/Builder, the Contractor and
the Architect, and each of their respective partners, shareholders, members, managers, directors,
officers, employees, subcontractors and agents.

1.36 "Design/Builder Initiated Change Orders" shall have the meaning set forth in Section
5.1,4 hereof.

1.38 "Design Group" means all architects and engineers having a contract with the
Design/Builder or Architect to furnish architectural or engineering services for the Project.
Members of the Design Group are listed on Exhibit M attached hereto. The Architect is a
member of the Design Group where the context requires.

1.39 "Design Materials" means any and all documents, shop drawings, electronic
information, data, plans, drawings, sketches, illustrations, specifications, descriptions, models
and other information developed, prepared, furnished, delivered or required to be delivered by
the Design/Builder (a) to the Company ullder the Contract Documents or (b) developed or
prepared by the Design/Builder specifically to discharge its duties under the Contract
Documents.

1.40 ’‘Design Phase" means the period set forth in the Schedule commencing with the
Design/Builder’s receipt of a Notice to Begin Design and ending upon the date the Company
approves the Construction Documents.

1.41 "Design Work" meatas that portion of the Work consisthag of the design services
required to be provided in cormeetion with the design of the Project as set forth in the Contract
Documents, and subcontracted by the Design/Builder to the Architect, which shall be performed
consistent with the standards of professional care exercised by national design firms.

1.42 "Effective Date" shall have the meaning set forth in the first paragraph of this
Agreement.

1.43 ’‘Environmental Documents" means the environmental documents listed on Exhibit C.

1.44 "Excusable Delay" shall have the mearting set forth in Section 4.6.1 hereof.

1.45 "Facility Engineering and Acquisition Division" or "FEAD" shall have the meaning
set forth in Section 2.16.1 hereof.

400582872_12.DOC

G-7-14

4



1.47 "Fee" means t

.

1.48 "Final Completion" or "Finally Complete" means the point at which the Work or a
portion thereof has been completed in accordance with the terms and conditions of the Contract
Documents, including Punch list items.

1.49 ’Tirst Mortgage Loan Documents" shall have the meaning as set forth in the Operating
Agreement.

1.50 "Force Majem’e" means labor dispute, fire, unusual delay in transportation or delivery,
~mavoidable casualty, flood (assuming Design!Builder has taken reasonable precautions),
earthquake, epidemic, civil disturbance, war, terrorism, freight embargo, riot, sabotage (by
persons other than the Design/Builder, Subcontractors and Team Subcontractors), materially
adverse .weather conditions, labor or material shortage or any other similar act or condition, in
each case only to the extent the event in question is beyond the control of and not caused by the
fault or negligence of the Design/Builder.

1.52 "Governmental Approvals" means those governmental (including agency) actions
required to be obtained by the Company and necessary for the completion of the Project,
includJaag, but not limited to, modification of existing zoning, vacation of cert~a streets and/or
alleys, and modifications to or variances from applicable building codes, all as more fully
described on Exhibit F hereto.

1.53 "Hazardous Materials" means any substance:

the presence of which requires investigation or remediation under any federal,
state or local law, statute, regulation, ordinance, order, action, policy or common
law;

which is or becomes defined as a "hazardous waste", "hazardous substance",
’~hazardous material", "toxic substance", "hazardous pollutant", "toxic pollutant",
or contaminant under any federal, state or local law, statute, regnlation, rule or
ordinance or amendments thereto, and all applicable judicial, administrative or
regulatory decrees, judgments or orders relating to the protection of human health
or the environment, including, without limitation, the Comprehensive
Environmental Response, Compensation and Liability Act, 42 U.S.C. §§ 9601 et
se__q. ("CERCLA"), as amended, the Resource, Conservation and Recovery Act,
as amended, 42 U.S.C. §§ 6901 el seg. ("RCRA"), the Toxic Substances Control
Act, 15 U.S.C. §§ 2601-2671, the Clean Air Act, 42 U.S.C. §§ 7401 el se~. and
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the Federal Water Pollution Control Act, 33 U.S.C. §§ 1251 to 1387, as the
foregoing may be amended from time to time (collectively, the "Environmental
Laws");

o which is petroleum, including crude oil or any fraction thereof not otherwise
designated as a "hazardous substance" under CERCLA, including without
limitation gasoline, diesel fuel or other petroleum hydrocarbons;

which is toxic, explosive, corrosive, flammable, infectious, radioactive,
carcinogenic, mutagenic, or otherwise hazardous and is or becomes regulated by
any governmental authority or instrumentality or the United States or jurisdiction
in which the Project is toeated;

the presence of which on the site causes or threatens to cause a nuisance or
trespass upon the site or adjacent properties or poses or threatens to pose a hazard
to the health or safety of persons on or about the site; or

Underground Storage Tanks as defined in Section 9001 of RCqLA, 42 U.S.C. §
6991.

1.54

1.55 "Inexcusable Delay" shall have the meaning set forth in Section 4.6.1 hereof.

1.56 "Landscaping Work" shall mean the landscaping provided for new replacement units as
more fully described in Exhibit A.

1.57 "Liquidated Damages" shall have the meaning set forth in Section 4.6.4 hereof.

1.58 "Managing Member" mean

1.59 ’’Mobilization Plan" shall have the meaning set forth in Section 2.11 hereof.

1.60 "Modification" means an amendment to this Agreement executed by the Parties after the
Effective Date.

1.61 "Notice to Begin Design" means the notice given by the Company to the Design!Builder
statingthat the Design/Builder is authorized to begin the design of the Project.

1.62 "Opei-ating Agreement" means that certain Third Amended and Restated Limited
Liability Company Operating Agreement of Camp Pendleton & Quantico Housing, LLC dated as
of October 1, 2007.

1.63 "Order of Magnitude Documents" means the drawings, specifications and other
documents prepared for the Design/Builder by the Architect for the Company’s review and
approval prior to the preparation of the Construction Documents, as more particularly specified
in Exhlq3it J hereto. The Order of Magnitude Documents shall illustrate the scale and relationship

6
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of Project components, outline the nature and structural exterior and three dimensional scale of
the Project and shall fix and describe in detail the configuration and character of the Project
concerning all items of the Project necessary for the complete and final preparation of the
Construction Documents in accordance with the requirements of the Contract Documents,
including architectural, mechanical and electrical systems, materials and such other elements as
may be appropriate.

1.64 "OSHLA" shall have the meaning set forth in Section 10.2.2 hereof.

1.65 "Overhead" means home o

1.66 "Party" or "Parties" means the Company and/or the Design!Builder, their respective
permitted successors and/or assigns, and any other future signatories to this Agreement.

1.67 "Payment and Performance Bonds" means the payment bond and performance bonds
issued by a Surety, in the forms set forth as Exhibit N-t hereto (with respect to Contractor-
furnished payment and performance bonds) or Exhibit N-2 (with respect to Subcontractor-
furnished payment and performance bonds), covering the faithful performance and completion of
the Construction Work, including payment for all materials and labor furnished or supplied in
connection with the Construction Work, by the Contractor, as required under the Construction
Agreement.

1.68 "Phase V IFP" shall have the meaning set forth in the Operating Agreement.

1.69 "Phase V Offer" shall have the meaning set forth in the Operating Agreement.

1.70 "Phases" means the construction phases of the Project described in Exhibit G, as the
same may be modified by agreement of the Company and Design/Builder. Phases subsequent to
the initial scope of work under the Construction Agreement are initially included as alternates
under the Construction Agreement and will be incorporated into the Construction Agreement by
Change Order prior to the commencement of each such Phase.

1.71 "’Project" means the facilities to be lmown as Marine Corps Logistics Base (MCLB)
Albany Family Housing, Albany, Georgia, together with all on-site infrastructure, site
improvements and appurtenances to be designed, constructed and installed in connection
therewith, as more fully set forth and described in the Contract Documents and as are required
thereby or reasonably inferred therefrom.

1.72 "Punch list" means those minor items of Work to be completed after Substantial
Completion and prior to Final Completion, which do not prevent the Project from being used for
the purpose for which it is intended and which will no~ prevent occupancy.
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1.73 "’Retainage" means the amount withheld from progress payments from the Company to
the Design/Builder from time to time, as more fully described in Section 5.5 hereof.

1.74 "Samples" shall have the meaning set forth ha Section 2.15.2.3 hereo£

1.76 "

1.77 "Schedule" means the schedule attached hereto as Exhibit H, pursuant to which the
Design/Builder has agreed to achieve Substantial Completion and Final Completion of the Work.
The Schedule shall be adjusted pursuant to the provisions of the Contract Documents.

1.78 "Scheduled Date of Substantial Completion" means those dates contained ha the
Schedule, pursuant to which.the Design/Builder has agreed to achieve Substantial Completion of
various portions of the Work in accordance with the Schedule, as adjusted for approved
extensions of time.

1.79 "Separate Contractors" means those individuals or entities (other than the
Design/Builder) who have entered into arrangements with the Company for the provision of
labor, materials or other services in connection with the Project.

1.80 "Site" is the real property on which the Project will be located, which is more fully
described on Exhibit I hereto, and any other real property on which the Work will be performed.

1.81 "Subcontract" means an agreement between the Contractor, the Architect, or the
Design!Builder (other than agreements between the Design/Builder and the Team
Subcontractors) and another person or entity engaged to perform a portion of the Work, together
with any and all amendments thereto.

1.82 "Subcontractor" means an individual or entity who has entered into an agreement with
either the Architect, the Contractor or the Design/Builder (other than Team Subcontractors) for
the provision of labor, materials or other services required to be performed by the Design/Builder
under the Contract Documents.

1.83 "Substantial Completion" or "Substantially Complete" means, with respect to various
portions of the Work, the stage in the progress of such Work when such Work is complete, with
the exception of Punch list items, in accordance with the Contract Documents, so that it may be
used by the Company for its intended purpose.

1.84 "Surety" means one or more issuers of the Payment and Performance Bonds, each of
which shall be (a) on the Treasury List for the amount of its responsibflit~ and (19) licensed to do
business in the state where the Project is located.

1.85 "Team Subcontract" means ma agreement between the Contractor or the Architect and
the Design/Builder in which the Design/Builder delegates a portion of its responsibilities under
this Agreement, together with any and all amendments thereto.

400582872_12.DOC

G-7-18



1.86 "Team Subcontractors" means the Contractor and the Architect.

1.87 "Trustee" shall have the meaning set forth in the Operating Agreement.

1.88 "United States Member" means The United States of America, Department of the
Navy, in its capacity as a member of the Company.

1.89 "Work" or "Scope of Work" means all labor, materials and services required to be
performed or provided by the Design!Builder pursuant to the provisions of the Contract
Documents, as more rally described in Exhibit A hereto. The terms Work or Scope of Work
inelude Design Work, Construction Work and Landscaping Work.

ARTICLE 2
SCOPE OF WORK

2.1 Performance of Work

The Design/Builder covenants and agrees that it shall be responsible for performing and
completing, and for causing ~ Team Subcontractors and Subcontractors to perform and
complete, the Work in accordance with the Scope of Work set forth in Exhibit A and the
Schedule set forth in Exhibit H as adjusted for extensions of time as permitted in this Agreement,
the Contract Documents and Applicable Law

Q. The Design/Builder covenants that the Design Work
and the Design .Materials provided thereunder shall be appropriate for the purposes stated in
Exhibit A. Although it is the responsibility of the Design/Builder to conform the Work to
Applicable Laws at all times, to the extent there is a change in one or more Applicable Laws
after the date of execution of this Agreement, and such change has the effect of. increasing the
cost or time of performance of the Work, such change shall be the subject of a Change Order
under the provisions of Article 6 hereof. Additionally, the Design!Builder shall be responsible
for achieving Substantial Completion of the Project or portions thereof by the Scheduled Date(s)
of Substantial Completion, as the same may be extended from time to time pursuant to the
provisions of this Agreement, and shall achieve Final Completion within a reasonable time
thereafter.

2.2 Professional Standard

2.2.1 Standards of Performance. The Work shall be performed in accordance with the
professional standards applicable to projects, buildings or work of complexity, quality and scope
comparable to the Work and the Project, and shall be performed by the Design/Builder, Team
Subcontractors and other Subcontractors. The Design/Builder may make such additions or

¯ substitutions to personnel and responsibilities as it deems necessary or appropriate in order to
carry out its responsibilities hereunder, provided such personnel shall be suitably qualified.
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Nothing in this Agreement shall be construed to create any contractual liability between the
Company and either Team Subcontractors or Subcontractors, except as otherwise specifically
provided herein.

2.3 Use ofDesignMaterials

2.3.1 Use ofDesignMaterials.

2.3.1.1 The Company shal! have unlimited rights to copy and use solely in
connection with the Project all Design Materials, including the right to use same on the Project at
no additional cost to the Company, regardless of degree of completion of the Design Materials,
provided that said services performed have been fully paid for as required by the terms of this
Agreement. The Design!Builder agrees to and does hereby grant to the Company and any
assignee or successor of the Company as owner of the Project a royalty-free license to any such
Design Materials as to which the Design/Builder may assert any .rights under the patent or
copyright laws. The Design!Builder, as part of its agreements with any Team Subcontractor,
Subcontractor o~ consultant, will secure snch license and use fights from each such entity, and
shall defend, indemnify and hold the Company Indemnified Parties harmless from any claims by
such entities for copyright or patent infringement.

2.3.1.2 The Company shall indemnify and hold harmless the Design/Builder
Indemnified Parties from and against all claims, liabilities, demands, actions, costs and expenses
(including attorneys’ and experts’ fees and costs) (collectively, "Claims") (a) arising from any
use by the Company, its successors or assigns of such Design Materials if this Agreement is
terminated by the Company prior to Substantial Completion of the Work, or (b) arising as a
result of amendments or modifications of any such Design Materials made without the prior
written consent of the Design/Builder.

2.4 Local Conditions; Environmental Site Conditions

2.4.1 Local Conditions. Subject to the provisions of Exhibit A., the Design!Builder
represents that it has taken steps reasonably necessary to ascertain the nature and location of the
Work, and that it has investigated and satisfied itself as to the general and local conditions which
are applicable to the Work such as (a) conditions bearing on transportation, disposal, handling
and storage of materials; (b) the availability of labor, water, power and roads; (c) normal weather
conditions; (d) observable physical conditions at the Site; (e) the surface conditions of the
ground; and (f) the character of equipment and facilities needed prior to and during the
performance of the Work.. To the extent the Design/Builder encounters subsurface or concealed
conditions or existing utilities which differ materially from that actually known by the
Design/Builder as of the date of this Agreement or the Contract Documents listed on Exhibit C,
then notice by the Design/Builder shall be given to the Company promptly before conditions are
disturbed and in no event later tha  Days after the first observance of the
conditions if a Change Order is contemplated by the Design/Builder due to such condition. Such
materially different conditions shall entitle the DesigrdBuilder to an equitable adjustment in the

 Schedule pursuant to the Change Order provisions of this Agreement.
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2.4.2 Hazardous Materials. To the extent the DesigrgBuildor encounters Hazardous
Materials at the Site (and not brought there by the Design/Builder, Team Subcontractors or
Subcontractors or not expressly identified and inctuded in the Scope of Work, including, but not
limited to Lead Based Paint, and Asbestos Containing Materials), the Design/Builder shatl notify ¯
the Company in accordance with the provisions of Section 2.4.1 above; provided, however, that
the Design/Builder shall have no obligation, whether by Change Order or otherwise, to
participate in any way in the removal, disposal or treatment of such Hazardous Materials unless
the Design/Builder, at its sole discretion, elects to do so. The Design/Builder includes the
removal of all known existing above and below grade structures in the .Scope of Work including
the removal of any known Hazardous Materials, which were identified in the Environmental
Documents or known as of the date of this Agreement by the Design/Builder or Affiliates in the
above grade structures.

2A.3 Below Grade Utilities. The Design/Builder also includes in the Scope of Work
the removal of any below grade utilities which will interfere with new construction and which
were identified in the Phase V IFP, the Contract Documents listed on Exhibit C or known as of
the Effective Date by the Desigla/Builder or Affiliates, and the Design/Builder has the option to
abandon the existing utilities in place if they do not interfere with new construction, unless
otherwise set forth in Exhibit A. If the utilities are made of Hazardous Materials or are insulated
with Hazardous Materials, and the Hazardous Materials were identified in the Environmental
Documents or known as of the Effective Date by the Design/Builder or Affiliates, the
Design/Builder includes the removal in the Scope of Work unless the Design/Builder elects to
abandon the utilities in place (unless removal is required under Exhibit A). Any other Hazardous
Materials besides the ones specifically identified in this Section 2.4.2 are not included in the
Scope of Work.

2.5 Order of Magnitude Documents and Construetion Documents.

2.5.1 General. The Company has given the Design/Builder the Notice to Begin
Design, and the Design/Builder has instructed the Architect and its Subcontractors to commence
preparation of the Order of Magnitude Documents for review and approval by the Company.
After such approval, the Design/Builder shall cause the Architect and its Subcontractors to
prepare the Construction Documents. The Order of Magnitude Documents and Construction
Documents shall be consistent with, and develop in detail, the intent of the Contract Documents,
and shM1 include documents customarily required for regulatory approval by governmental
agencies. The Construction Documents shall also provide information customarily necessary for
the use of such documents by those in the building trades and include all documents required for
the complete and final construction of the Project, other than such details customarily developed
in shop drawings or otherwise during construction. The Design/Builder’s submittal and the
Company’s review of the Order of Magnitude Documents and the Construction Documents shall
be conducted in accordance with the durations and procedures set forth in Exhibit H and Exhibit
J hereto, and in accordance with the dates therefor set forth in the Schedule set forth in Exhibit
H. Such review shall not relieve the Design/Builder from its responsibilities under this
Agreement, or be deemed to be an approval or waiver by the Company of any deviation from, or
of the Design!Builder’s failure to comply with, any provision or requirement of the Contract
Documents, unless such deviation or failure has been identified as such in writing in the
document submitted for approval by the Design/Builder and approved by the Company.
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2.5.2 Reliance on Approvals. The Design/Builder shall be entitled to rely on the
approvals of the Company with respect to the Design Materials. If the Company revokes,
modifies or otherwise changes in a material way its approval, or modifies the original Scope of
Work requiring modification to one or more systems which have been designed and approved,
the Design/Builder shall be entitled to a Change Order in accordance with the provisions of
Article 6 hereof. No Change Order shall be issued to the extent such modification is due to the
fault or negligence of the Design/Builder.

2.5.3 Review of Contract Documents and Field Conditions. The Design/Builder
shall be responsible for all errors, inconsistencies or omissions in the Construction Documents.
The Design/]3uilder shall take field measurements and verify field conditions and shall carefully
compare such field conditions and measurements and other information known to the
Design/Builder with the Contract Documents before commencing activities. The Design/Builder
shall perform the Work in accordance with the Contract Documents (including, without,
limitation, the Environmental Documents) and submittals approved in accordance with the
durations and procedures set forth in Exhibit H and Exhibit J hereto.

2.6 Legal Requirements.

2.6.1 The DesigrgBuilder shall comply with and shall cause the Contractor and all
Subcontractors to comply with Applicable Laws, and shall give applicable notices pertaining
thereto. The Design/Builder shall prepare and file all documents reqtfired to obtain the necessary
approvals of governmental authorities having jurisdiction over the Work and/or the Project and
shall secure those permits and governmental fees, licenses and inspections required by the
Contract Documents to be secured by the Design!Builder (to the extent the Contract Documents
do not require the Company to obtain such approvals). In the event of any eonfl_iets between
Applicable Laws and this Agreement or the Contract Documents, the Design/Builder is required
to comply with Applicable Laws, but the Design/Builder shall be entitled to a Change Order
adjusting th r Contract Time to the extent such compliance requires a change in the
scope of the Work as presently set forth in, or reasonably inferable from, the Contract
Documents. All such conflicts shall be immediately brought to the attention of the Construction
Consultant and the Company for review. 

a

To the extent the Company informs the Design/Builder that fees in
connection with any trade permits requiting payment by the Design/Builder under the Contract
Documents will be waived by the applicable entitie
If and to the extent such entities impose charges in the future for such permits, such charges shall
be paid by the Company, or shall be the subject of a Change Order to this Agreement in
accordance with the Change Order provisions of this Agreement. The Design!Builder shall
comply with tlae requirements of Exhibit P.

2.7 Services and Facilities.

2.7.1 General. The Design/Builder shall provide everything required for the orderly
progress and proper execution and completion of the Work and the Project in accordance with
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the requirements of the Contract Documents, whether temporary or permanent and whether or
not incorporated or to be incorporated into the Work, including, but not limited to, design
services, labor, materials, equipment, furnishings, tools, construction equipment and machinery,
utilities, transportation and other facilities and services.

2.7.2 Supervision. The DesigrdBuilder shall supervise and direct the Work in
accordance with its best skill and attention. The Design/Builder shall be solely responsible for
and have control over design and construction means, methods, techniques, sequences and
procedures. The Design/Builder shall be responsible to the Company for the acts and omissions
of, and whenever this Agreement refers to the negligence, fault or omission of the
Design/Builder, such term shall include the negligence, fault or omission of, the Design/Builder’s
employees, Team Subcontractors, Subcontractors and their agents and employees, and other
persons performing portions of the Work under a contract with the Design]Builder. The
Design/Builder shall not be relieved of obligations to perform the Work in accordance with the
Contract Documents by tests, inspections or approvals required or performed by persons other
than the Contractor.

2.7.3 Coordination. In accordance with the requirements of Exhibit A hereto, the
Design/Builder shall coordinate design and construction requirements with governmental
agencies, utilities, and all other parties either involved in infrastructure improvements or
otherwise affected by the design and construction requirements.

2.7.4 Cooperation. The Design/Builder shall assist the Company’s staff and
reasonably cooperate with the Company’s legal, financial, design and construction consultants
and all other designated representatives during the design and construction of the Project.

2.7.5 Management. The Design/Builder shall implement suitable management
systems and work plans for the Project relative to Project safety, quality assurance and managing
and controlling the Work. The Design!Builder may make such additions or substitutions to
personnel and responsibilities as it deems necessary or appropriate in order to carry out its
responsibilities hereunder, provided such personnel shall be suitably qualified. The
Design/Builder sha!l appoint one or more individuals who shall be authorized to act on behalf of
the Design/Builder and with whom the Company may consult at all reasonable times, and whose
instructions, requests, and decisions will be binding upon the Design/Builder as to all matters
pertaining to this Agreement and the performance of the Parties hereunder. The Design/Builder
shall advise the Company in writing of the names of the individuals referred to in the preceding
sentence.

2.7.6 Reports. The Design/Builder shall prepare and submit to the Company and the
United States Member, during both the Design Phase and the Construction Phase, monthly
progress reports on the Work accomplished during the prior monthly period, which reports shall
be prepared in a manner and in a format reasonably acceptable to the Company and submitted to
the Company withi  Days of the first day of each month. As part of each such
report, the Design/Builder shall provide an updated Schedule, including CPM illustrating the
progress which has been made, by reference to the CPM, and specifieatly whether the Work is on
schedule or behind schedule and actions being taken to correct Schedule slippage. The monthly
report shall also set forth the Design/Builder’s projected progress for the forthcoming month.
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2.8 Warranties.

2.8.1 Construction Warranty. The Design/Baflder warrants to the Company that any
and all materials, equipment and ftrmishings incorporated in the Construction Work will be in
substantial conformance with the intent of the Phase V Offer and the general intent of the Phase
V IFP and of quality as good or better than required by the Contract Documents and new urdess
otherwise required or permitted by the Contract Documents, that the Work will be free from
defects not inherent in the quality required or permitted, and that the Work will conform with the
requirements of the Contract Documents. The Design/Builder may reuse some existing utilities,
subject to Exhibit A, if in the reasonable opinion of the Civil Engineer for the Project, the
utilities are in satisfactory condition. Work not conforming to these requirements, including
substitutions not properly approved and authorized by the Company, may be considered
defective and, at the Company’s election may be replaced by the Design!Builder. The cost of
such replaeemertt shall be a Cost of the Work. The foregoing warranty excludes damage or
defect caused by abuse, modifications not executed by the Design!Builder, improper or
insufficient maintenance, improper operation, or normal wear and tear under normal usage. Such
warranty shall exclude warranties relating to design, warranty of fitness, and any other express or
implied warranties other than as set forth herein or in the Contract Documents; provided,
however, that the foregoing shall not impair the rights of the Company to maintain an action for
breach of contract against the Design/Builder.

2.8.2 Intentionally Deleted.

2.8.3 Landscaping Warranty. The Design/Builder warrants to the Company that any
and all plants, materials and equipment incorporated in the Landscaping Work will be in
substantial conformance with, and of quality as good or better than that required by, the intent of
the Phase V Offer and the general intent of the Phase V IFP and of quality as good or better than
required by the Contract Documents and new unless otherwise required or permitted by the
Contract Documents, that the Work will be free from defects not inherent in the quality required
or permitted, and that the Work will conform with the requirements of the Contract Documents.
Work not conforming to these requirements, including substitutions not properly approved and
authorized by the Company, may be considered defective and, at the Company’s election may be
replaced by the Design/Builder. The cost of such replacement shall be a Cost of the Work. The
foregoing warranty excludes damage or defect caused by abuse, modifications not executed by
the Design/Builder, improper or insufficient maintenance, improper operation, or normal wear
and tear under normal usage. Such warranty shall exclude warranties relating to design,
warranty of fitness, and any other express or implied warranties other than as set forth herein or
in the Contract Documents; provided, however, that the foregoing shall not impair the rights of
the Company to maintain an action for breach of contract against the Design!Builder.

2.8.4 Application of Warranties. The Company and the Design/Builder acknowledge
that the Work shall be performed in phases, and that for purposes of commencement of
warranties, warranties with respect to each building or group of buildings shall commence on the
date of Substantial Completion of such building or group of buildings. If with ar aider
the earlier of (A) the date of Substantial Completion of a building or designated portion thereof,
or (B) the date for commencement of warranties under the Contract Documents, any of the Work
relating to such building or such landscaping, as the case may be, is found to be not in
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accordance with the requirements of the Contract Documents, the Design!Builder shall correct it
promptly after receipt of written notice fi-om the Company to do so unless the Company has
previously given the Design/Builder a specific written acceptance of such condition after the
Company has been specifically informed in writing by the Design/Builder that the condition is
not in accordance with the Contract Documents. This period  shall be extended with
respect to portions of the Work first performed after Substantial Completion of such building to

 after Substantial Completion of such extended Work. This obligation shall survive
acceptance of the Work under the Contract Documents and termination of this Agreement. The
Company shall give such notice promptly after discover), of the condition. Such costs shall be
payable as Cost of the Work if incurred prior to Final Completion of the Work. If such costs are
incurred after Final Completion of the Work gs have been distributed to the Company,
the costs in cormection with such warranty work shall be paid by the Compa

2.8.5 No Limitation. Nothing contained in this Section 2.8 shall be construed to
establish a period of limitation with respect to other obligations which the Design/Builder might-
have under the Contract Documents. Establishment of the time periods set forth in this Section
2.8 relate onty to the specific obligation of the Design!Builder to correct the Work, and has no
relationship to the time within which the obligation to comply with the Contract Documents may
be sought to be enforced, nor to the time within which proceedings may be commenced to
establish the Design!Builder’s liability with respect to the Design!Builder’s obligations other
than specifically to correct the Work.

2.8.6 Third Party Items. The Design/Builder shall, for the protection of the Company,
demand from all suppliers and Subcontractors from which the Design/Builder procures
machinery, equipment or materials or services, warranties aad guarantees with respect to such
machinery, equipment, materials or services, which shall be made available to the Company to
the full extent of the terms thereo£

2.8.7 Intentionally Deleted.

2.8.8 Failure to Correct Work. If the Design!Builder fails to correct Construction
Work and!or Landscaping Work within a reasonable time a~er written notice from the Company
pursuant to Section 2.8.4, the Company may correct it in accordance with the terms of this
Agreement. In such case, if the Design/Builder does not proceed with correction of such
Construction Work and/or Landscaping Work within a reasonable time, the Company may
remove such Work and store the salvable materials or equipment at the Design/Builder’s
expense. If the Design/Builder does not pay costs of such removal and storage withi

Days after written notice, the Company may, up ss Days’
written notice, sell such materials and equipment at auction or at private sale and shall account
for the proceeds thereof, after deducting costs and damages that should have been borne by the
Design/Builder, including compensation for services and expenses made necessary thereby. If
such proceeds of sale do not cover costs which the Design!Builder should have borne, the
Design/Builder shall pay such excess to the Company; if such proceeds are in excess of the costs
which the Design/Builder should have borne, such excess shall be paid by the Company to the
Design/Builder. Such costs shall be payable as provided in Section 5.I (except to the extent such
correction results from the gross negligence or willful or wanton misconduct of the
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Design/Builder and/or Contractor (in which case such cost shall be borne solely by the
Design/Builder or the Contractor, as appropriate)).

2.8.9 Acceptance of Nonconforming Work. If the Company prefers to accept
Construction Work and/or Landscaping Work which is not in accordance with the requirements
of the Contract Documents, the Company may do so instead of requiring its reperformanc

. If the parties cannot agree,
such matter shall be subject to dispute resolution as provided herein. Such adjustment shall be
effected whether or not final payment has been made.

2.8.10 Removal of Work. The Design/Builder shall remove from the Site portions of
the Construction Work which are not in accordance with the requirements of the Contract
Doctanents and are neither corrected by the Design/Builder nor accepted by the Company. The
costs incurred in removing such Work shall be a Cost of the Work if incurred prior to Final
Completion of the Work. If such costs are incurred after Final Completion of the Wor

 have been distributed to the Company, the costs in connection with such warranty work
shall be paid by the Compan .

2.8.11 Damaged or Destroyed Work. The Design!Builder shall bear the cost of
correcting destroyed or damaged Construction Work and/or Landscaping Work, whether
completed or partially completed, of the Company or Separate Contractors caused by the
Design/Builder’s correction or removal of Construction Work and/or Landscaping Work which is
not in accordance with the requirements of the Contract Documents. If such costs arise during
the performance of the Work, such costs shall be without change to the Schedu P and
shall be charged against the Cost of the Work, except to the extent such correction results from
the gross negligence or willful or wanton misconduct of the Design/Builder and/or Contractor
(in which case such costs shall be borne solely by the Design/Builder or the Contractor, as
appropriate). If such costs arise after Final Completion, such costs shall be payable as provided
in Section 5.1.3.

t.

2.10 Access by Company or United States Member.

The Design/Builder shall afford the Company, the Construction Consultant, the United
States Member and their respective authorized designees access to the Site at all times, subject to
reasonable prior notice for access outside of normal business hours.
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2.11 Use of Site.

The Design/Builder shall prepare a mobilization plan, prior to the start of each Phase, for
the Company’s review and approval based upon information provided to the Design/Builder by
the Company (each a "Mobilization Plan"). The Mobilization Plan shall outline all
mobilization requirements of the Project including schedule for equipment mobilization and
demobilization, laydown area requirement and proposed locations, and any other applicable
items. The foregoing Mobilization Plan shall be revised from time to time as necessary to
incorporate additional information on site availability provided by the Company. The
DesigrdBuilder shall confine operations at the Site to areas permitted by law, ordinances, permits
and the Contract Documents and shall not unreasonably encumber the Site with materials or
equipment. The Design/Builder shall at all times confine its access and use of the Site to the
areas designated by the Company from time to time as being delivered and available to the
Design/Builder. Notwithstanding any other provision of this subsection, the Company
acknowledges that the Schedule was developed based on certain representations of the Company
regarding availability of the Site, or relevant portions thereof, at certain times, and to the extent
that any or alJ of the Site is not available for the Design/Builder’s activities on a timely basis, the
Design/Builder shall be entitled to an equitable adjustment i r Schedule in
accordance with the Change Order provisions of this Agreement.

2.12 Patents, Trademarks, Copyrights.

. The Design/Builder shall
defend all suits or claims for infringement of patent, trademark, and copyrights against the
Company Indemnified Parties, and shall save the Company Indemnified Parties harmless from
loss on aceotmt thereof for any and all matters arising in connection with the Work or the Project
(such costs to be paid as a Cost of the Work), except with respect to any particular design
process or the product of a particular manufacturer or man~.ffacturers specified and required by
the Company, other than pursuant to the recommendation or suggestion of the Design/Builder or
a Team Subcontractor; provided, however, if the Design!Builder has reason to believe that the
design, process or product so specified is an infringement of a patent, the Design/Builder shall be
responsible for any loss resulting unless the Design/Builder has provided the Company with
prompt written notice of the Design/Builder’s belief, and the Company has nevertheless elected
to go forward with such design, process or product so specified.

2.13 Rubbish; Debris; Cleanup.

During the performance of all on-site Work, the Design/Builder shall at all times keep the
Site and adjacent streets, properties and sidewalks reason.ably free from waste materials, debris
and/or rubbish, and shall employ adequate dust control measures. Costs incurred on account of
such activities shall be paid as a Cost of the Work. If accumulation of such materials, debris,
rubbish or dust constitutes a nuisance or safety hazard or is otherwise objectionable in the
reasonable opinion of the Company, the Design/Builder shall promptly remove them. Upon
Substantial Completion of the Work, or any portion or component thereof, the Design/Builder
shall remove from the Site, or applicable portion thereof, all tools, construction equipment,
machinery, surplus materials, waste materials and rubbish and shall leave the Site in a "broom
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clean" condition. If the Design/Builder fails to clean up as provided in the Contract Documents
after Days written notice fi:om the Company, the Company may do so and the
cost thereof shall be charged to the Design/Builder or as provided in Section 5.9 of this
Agreement.

2.14 Permits, Fees and Notices.

Unless otherwise provided in the Contract Documents or unless designated a
Governmental Approval in Exhibit F hereto, and subject to the provisions of Section 2.6 hereof,

. To the extent there
is a change in the type or cost of any of such permits or inspection oct,’ring after execution of
this Agreement, there shall be an equitable adjustment in  Schedule on aeeol.mt of
such change in accordance with the Change Order provisions of this Agreement. The
Design/Builder shall comply with and give notices required by Applicable Laws.

2.15 Shop Drawings, Product Data and Samples.

2.15.1 Documents and Samples at the Site. From and after commencement of the
Construction Work, the Design/Builder shall maintain at the Site one record copy of the
Construction Documents, and any and all amendments thereto, in good order and marked to
record changes and selections made during the Design Phase and Construction Phase. In
addifioa, the Design/Builder shall maintain at the Site approved shop drawings, product data,
samples and similar required submittals. These shall be provided to the Company, MCLB
Albany Base (to the attention of Base Commander, Headquarters Marine Corps (to the attention
of Military Housing Office ("MttO") and the DoN (to the attention of the Business Agreements
Manager) within a reasonable time a~er Final Completion of the Work but not to exce

2.15.2 Shop Drawings, Product Data and Samples.

2.15.2.1 "Shop Drawings" are drawings, diagrams, schedules and other
data specially prepared for the Work by the Design/Builder, the Contractor, a Subcontractor,
manufacturer, supplier or distributor to illustrate some portion of the Work.

2.15.2.2 "Product Data" are illustrations, standard schedules, performance
charts, instructions, brochures, diagrams and other information furnished by the Design/Builder
to illustrate materials or equipment for some portion of the Work.

2.15.2.3     "Samples" are physical examples’-which illustrate materials,
equipment or workmanship and establish standards by which the Work will be judged.

2.15.2.4 Shop Drawings, Product Data, Samples and similar submittals are
not Contract Documents. The purpose of their submittal is to demonstrate for those portions of
the Work for which submittals are required the way the Design!Builder proposes to conform the
construction to the Constraction Documents.
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2.15.2.5 The Design/Builder shall, review and take appropriate action upon
Shop Drawings, Product Data, Samples and similar submittals. To the extent the Company
wishes to review any such Shop Drawings, Product Data, Samples and similar submittals, it shall
give reasonable prior notice to the Design/Builder, and shall conduct such review so as not to
delay the Work.

2.15.3 Responsibility. The Design/Builder shall not be relieved of responsibility for the
deviations from requirements of the Contract Documents by the Company’s approval of Shop
Drawings, Product Data, Samples or similar submittals unless the Design/Builder has
specifically informed the Company of such deviation at the time of the submittal and the
Company has given written approval to the specific deviation.

2.16 Tests and Inspections.

2.16.1 Initial Tests and Inspections. Unless otherwise provided for in the Contract
Documents, the Design/Builder shall make arrangement for all tests, inspections and approvals
of portions of the Construction Work required by the Contract Documents, Applicable Laws or
normal construction practices with an independent testing laboratory or entity acceptable to the
Company, or with the appropriate public authority, and the costs of such tests, inspections and
approvals shall be a Cost of the Work. The Design/Builder shall give the Company, the
Construction Consultant, and the Facility Engineering and Acquisition Division (’~FEAD")
timely notice of when and where tests and inspections are to be made so that the Company, the
Construction Consultant, and FEAD may observe such procedures. 

2.16.2 Additional Tests and Inspections. If the Company or public authorities having
jurisdiction determin" e that portions of the Construction Work require additional testing~
inspection or approval beyond that required by subsection 2.16.1, the Company will instruct the
Design/Builder to make arrangements for such additional testing, inspection or approval by an
entity acceptable to the Company, and the Design/Builder shall give timely notice to the
Company of when and where tests and inspections are to be made so the Company may observe
such procedures. If such additional tests and/or inspections reveal failure of the portions of the
Work to comply with the requirements of the Contract Documents, the costs of such tests and
required correction shall be without change to the Schedu d shall be paid as a Cost
of the Work, except to the extent such required corrections result from the gross negligence or
willful or wanton misconduct of the Design!Builder and/or Contractor (in which case such costs
shall be borne solely by the Design/Builder or the Contractor, as appropriate). If the additional
tests and/or inspections show that the portions of the Work comply with the requirements of the
Contract Documents, 

.

2.16.3 Required Certificates. Required certificates of testing, inspection or approval
shall, unless otherwise required by the Contract Documents, be secured by the Design/Builder
and promptly delivered to the Company.
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2.16.4 Timing of Testing and Inspections. Tests or inspections conducted pursuant to
the Contract Documents shall be made promptly to avoid unreasonable delay in the Work.

2.17 Execution, Correlation and Intent.

2.17.1 Execution of Agreement. Execution of this Agreement by the Design/Builder is
a representation that the Design/Builder has visited the Site, become generally familiar with the
local conditions under which the Work is to be performed, and correlated personal observations
with requirements of the Contract Documents (including, without limitation, the Environmental
Documents).

2.17.2 Intent of Contract Documents. The intent of the Contract Documents is to
include all items necessary for the proper execution and completion of the Work by the
Design/Builder. The Contract Documents are complementary and what is required by one shall
be as binding as if required by all; performance by the Design/Builder shall be required only to
the extent consistent with the Contract Documents and reasonably inferable from them as being
necessary to produce the intended results.

2.17.30rganizatio~ of Materials. Organization of the Design Materials into divisions,
sections and articles, and arrangement of drawings shall not control the Design/Builder in
dividing the Construction Work among Subcontractors or in establishing the extent of
Construction Work performed by any trade.

2.17.4 Meaning of Words. Unless otherwise stated in this Agreement, words having
well-known technical or construction related industry standard meanings are used in accordance
with such recognized meanings.

2.18 Labor and Materials; Liens.

Unless otherwise provided in the Contract Documents, the Design!Builder shall provide
and pay for labor, materials, equipment, tools, construction equipment and machinery, water,
heat, utilities, transportation, and other facilities and services necessary for the proper execution
and completion of the Work, whether temporary or permanent and whether or not incorporated
or to be. incorporated in the Work. The Design/Builder shall enforce strict discipline and good
order among the Design/Builder’s employees, Team Subcontractors, Subcontractors and other
persons carrying out the Work. The Design/Builder shall not permit employment of unfit
persons or persons not sldlled in tasks assigned to them.

The Design!Builder shall not permit any Team Subcontractors, Subcontractors or laborers
to place liens on the Project covering any portion of the Work for which the Company has made
payment to the Design/Builder. If such liens are imposed, the Design!Builder will satisfy,
discharge or bond (if permitted by applicable law) such liens, or take such other action
acceptable to the Company and the title company that permits date down endorsements (such
date down endorsements to delete or insure over such liens), withi s Days after
written notice from the Company of the existence of such liens (or such shorter period as is
required to prevent the foreclosure of or execution on such Iiens). If the Design/Builder fails to
satisfy, discharge or bond (if permitted by applicable law) such liens, or take such other action
acceptable to the Company and the title company that permits date down endorsements (such
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date down endorsements to delete or insure over such liens), within su s Day
period (or such shorter period as is req~red to prevent the foreclosure of or execution on such
liens), the Company may satisfy, discharge or bond (if permitted by applicable law) such liens
and charge such cost and any other reasonable costs in connection therewith to the
Design/Builder as well as withhold from the Design/Builder the amount of such lien under the
provisions of Section 5.9.

2.19 Cutting and Patching.

2.19.1 Cutting and Patching of the Work. The Design/Builder shall be responsible for
cutting, fitting, or patching Site utilities, materials, or other Site structures required to complete
the Work or to make its parts fit together properly.

2.19.2 Damage to Work of the Company or Separate Contractors. The
Design/Builder shall not damage or endanger any portion of the Work or fully or partially
completed construction :of the Company or Separate Contractors by .cutting, patching or
otherwise altering such construction, or by excavation. The Design/Builder shall not cut or
otherwise alter such construction by the Company or a Separate Contractor except with written
consent of the Company and of such Separate Contractor, such consent not to be unreasonably
withheld. The Design/Builder shall not unreasonably withhold consent from the Company or a
Separate Contractor with respect to cutting or otherwise altering the Work.

2.20 Uncovering of Construction Work.

2.20.1 Uncovering. Ira portion of the Construction Work is physically covered contrary
to the Company’s written request (such notice to be given in sufficient time in advance so as not
to delay the Construction Work) or to requirements of the Contract Documents, it must, if
required in writing by the Company, be uncovered for the Company’s observation and be
replaced without change in the Schedul the costs of such uncovering and replacement
shall be a Cost of the Work, except to the extent such replacement results from the gross
negligence or willful or wanton misconduct of the Design/Builder and/or Contractor (in which
case such costs shall be borne solely by the Design/Builder or the Contractor, as appropriate).

2.20.2 Covering of Work Requested to be Observed. If a portion of the Construction
Work has been covered which the Company has not specifically requested to observe prior to its
being covered, the Company may request to see such Construction Work and it shall be
uncovered by the Design/Builder. If such Construction Work is in accordance with the Contract
Documents, costs of~acovering and replacement shall, by appropriate Change Order, be charged
to the Company . An appropriate time extension shall also be given.
If such Construction Work is not in accordance with the Contract Documents, it shall be without
change to the Schedule or GM:P and the Design/Builder sha!1 pay such costs as a Cost of the
Work, unless (a) such condition was caused by the Company or a Separate Contractor in which
event the Company shall be responsible for payment of such costs by appropriate Change Order,
and an appropriate time extension shall also be given, or (b) such deviation from the Contract
Documents resulted from the gross negligence or willful misconduct of the Design/Builder
and/or Contractor (in which case such cost shall be borne solely by the Design/Builder or the
Contractor, as appropriate).
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ARTICLE 3
COMPANY’S DUTIES AND RESPONSIBILITIES

3.1 Information and Services Required of the Company.

3.1.1 Company Designation of Authorized Representative. The Company shall
designate, from time to time, by advising the Design/Builder in writing one or more Authorized
Representatives authorized to act on the Company’s behalf with respect to the Project, together
with the scope of his/her respective authority, with whom the Design/Builder may consult at all
reasonable times. Such designations as of the Effective Date are set forth on Exhibit K hereto.
Functions that this Agreement provides will be performed by the Company can be delegated by
the Company only by written notice to the Design/Builder from the Company. Exl’n~bit K may be
amended from time to time by the Company pursuant to written notice of such amendment to the
Design/Builder. The Design/Builder shall not be entitled to rely on directions (nor shall it be.
required to follow directions) from anyone outside the scope of that person’s authority as set
forth in written delegations pursuant to this Agreement. Directions, instructions and decisions
made by Authorized Representatives of the Company shall be binding on the Company.

3.1.2 Communication. During the term of this Agreement, the Company shall
eommtmicate with Team Subcontractors, Subcontractors, suppliers and others performing any
part of the Work only through the Design/Builder’s Authorized Representative designated on
Extu’bit K hereto, as may be amended from time to time.

3.1.3 Consent and Approval. Whenever the Company’s consent, approval,
satisfaction or determination shall be required or permitted under the Contract Documents with
respect to the Design/Builder’s performance of the Work, and this Agreement does not expressly
state that the Company may act in its sole discretion, such consent, approval, satisfaetion or
determination shall not be unreasonably withheld, qualified, conctitJoned or delayed, whether or
not such a ’~:easonableness" standard is expressly stated in this Agreement. Whenever the
Company’s cooperation is required by the Design/Builder in order to carry out the
Design/Builder’s obligations hereunder, the Company agrees that it shall act in good faith in so
cooperating with the Design!Builder. The Company shall cooperate fully with the
Design/Builder and shall ~__mish decisions, irfformatiort, and approves required by this
Agreement in a timely manner so as not to delay the Work, provided that the Company shall
have no less time for review and approval than set forth in Exhibit J.

3.1.4 Governmental Approvals. The Company shall be responsl"ble for obtaining the
Governmental Approvals set forth on Exhibit F hereto. Any delay in obtaining the
Governmental Approvals shall entitle the Design/Builder to an equitable adjustment in the
Schedule  in accordance with the Change Order provisions of this Agreement, except to
the extent such delay is due to the fault or negligence of the Design/Builder. The Company shall
also be responsible for paying for al! building permits, site permits, licenses, governmenta! fees
and inspections other than the cost of trade permits, which shall be paid by the Design/Builder as
a Cost of the Work.

3.1.5 Financial Information. The Company shall, at the written request of the
DesigrdBuilder, prior to commencement of the Work and thereafter from time to time, furnish to
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the Design!Builder reasonable evidence that financial arrangements have been made to fulfill the
Company’s obligations under this Agreement. Furnishing of such evidence shall be a condition
precedent to commencement or continuation of the Work. In the event the Design!Builder
determines, in its reasonable opinion, that evidence of financial arrangements provided by the
Company is unsatisfactory, or if the Company fails to provide evidence of financial information,
then the Design/Builder may, upo Days prior written notice to the Company, stop
the Work until satisfactory evidence of financial arrangements has been received by the
Design/Builder.

3.2 Activities on the Site by Company or Separate Contractors.

3.2.1 Company’s Right to Award Separate Contracts. The Company reserves the
right to perform work or operations related to the Project (other than the Work) with the
Company’s own forces, and to award separate contracts to Separate Contractors in connection
with other portions of the Project.

3.2.2 Integration of the Work with Separate Contractors, Following the request of
the Company, the Design/Builder shall prepare a plan in order to integrate the work performed
by Separate Contractors with the performance of the Work, and shall submit such plan to the
Company for approval. The plan shall be fair and reasonable for the Design/Builder and the
Separate Contractors, and the Design/Builder shall work with the Separate Contractors to reach
agreement on such plan. The Design~uilder shall arrange the performance of the Work so that
the Work and the work of the Separate Contractors are, to the extent applicable, properly
integrated, jointed in an acceptable manner, and performed in the proper sequence so that any
disruption or damage to the Work or to any work of Separate Contractors is avoided.

3.2.3 Coordination. The Design/Builder shall provide for the coordination of the
activities of the Design/Builder and its Team Subcontractors and Subcontractors with the
activities of the Separate Contractors. The Design/Builder shall participate with all Separate
Contractors and the Company in reviewing and coordinating the schedules of the Separate
Contractors with the Schedule. The Design/Builder shall make an3’ revisions to the Schedule
deemed necessary to properly incorporate the work of the Separate Contractors with the Work.

3.2.4 Use of Site. The Design/Builder shall affordthe Company and all Separate
Contractors reasonable opportunity for storage of materials and equipment and performance of
their work. The Design/Builder shall also connect and coordinate its Work and operations with
the Company and all Sep~ate Contractors’ operations as required by the Contract Documents.
The Company shall direct the Separate Contractors to cooperate with the Design/Builder and to
avoid actions or omissions which could ~terfere with or delay the activities of .the
DesigrdBuitder. The Design/Builder shall not be responsible or liable for the materials and
equipment stored on the Site by Separate Contractors.

3.2.5 Deficiency in Work of Separate Contractors. If part of the Design/Builder’s
Work depends for proper execution or results upon construction or operations by the Company
or a Separate Contractor, the Design/Builder shall, prior to proceeding with that portion of the
Work, promptly report to the Separate Contractor and the Company apparent discrepancies or
defects in such other construction that would render it unsuitable for proper execution and results
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by the DesigWBuilder. The Design!Builder and the Separate Contractor shall use good faith
efforts to resolve any such discrepancies or defects or any disagreements relating thereto.
Failure of the Design/Builder to report shall constitute acceptance by the Design/Builder of the
work of Separate Contractors as fit and proper to receive the Design!Builder’s Work (except as to
those defects or discrepancies that are not apparent), but only to the extent that the Company is
unable to recover against the Separate Contractor damages of the Design/Builder on account of
such condition, as set forth below.

3.2.6 Claims Involving Separate Contractors. The Design/Builder shall defend and
save harmless the Company and each Separate Contractor against any and all damages or claims
that may arise because and to the extent of loss occasioned by the breach of the Design/Builder’s
obligations hereunder, and the costs associated therewith shall be without change to the Schedule

and shall be a Cost of the Work, except as otherwise provided herein. In the event that
the Design/Builder unnecessarily and unreasonably delays the work of Separate Contractors by
not cooperating with them as required hereby, or by not affording them reasonable opportunity to
perform their work as stated herein, the Design/Builder shall, in such event, pay all reasonable
direct incremental costs and expenses incurred by such Separate Contractors due to any such
delays, as Cost of the Work. If any Separate Contractor shall assert a claim or bring an action
against the Company alleging damage due to the fault or neglect of the Design/Builder, the
Company shall immediately notify the Design/Builder, who shall defend such claim. If it is
determined that the Design/Builder was at fault, the Design!Builder shall pay all costs of defense,
including attorney’s fees, as well as any resulting judgment or settlement, as Cost of the Work,
which shall be without change to the Schedu P

3.2.7 Damage or Injury by Separate Contractors. In the event that any Separate
Contractor unnecessarily and unreasonably delays the Work by not cooperating with the
Design/Builder, or by not affording the Design/Builder reasonable opportunity to perform the
Work as stated herein, the Company shall, in such event, pay all reasonable direct incremental
costs and expenses incurred by the Design/Builder due to any such delays, and shall grant an
equitable time extension, pursuant to the Change Order provisions of this Agreement.

3.3 Assignment of Separate Contracts.

If the Company determines that it wishes to assign to the Design/Builder one or more
contracts between the Company and a Separate Contractor, it shall give the Design/Builder
written notice of such desire, including in such notice a copy of such contract for the
Design/Builder’s review and approval. The Separate Contractor shall be fully qualified to
perform the work under the to-be-assigned contract, shall possess the financial capability to
perform its obligations under such to-be-assigned contract, and shall provide 100% payment and
performance bonds covering such work from sureties meeting the standards set forth herein.
Such contract shall contain provisions similar to those contained in the Design/Builder’s,
Contractor’s and/or Architect’s agreements with their Subcontractors with respect to liability,
indemnification, retainage, payment, labor and other material items. Upon the Design/Builder’s
approval of the assignment of such contract, such Separate Contractor shall cease to be a
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Separate Contractor and shall thereafterbe deemed to be a Subcontractor of the Design/Builder,
a

1.

3.4 Company’s Right to Stop the Work.

If the Design/Builder persistently fails to correct Work which is not in accordance with
the requirements of the Contract Documents and this Agreement or persistently fails to carry out
the Work in accordance with the Contract Documents, the Company, by written order signed by
the Company, may deliver a notice to the Design/Builder setting forth that such a persistent and.

’ material failure is occurring and has occurred, and demanding that the Design/Builder commence
a cure of such persistent and material failure wi (20) Days and diligently pursue such
cure thereafter. In the event that the cure is not commenced within (20) Day period
and pursued diligently thereafter, the Company may, by a second written notice to the
Design/Builder, order the Design/Builder to stop the Work, or any portion thereof, until the
cause for such order has been eliminated; provided, however, that the right of the Company to
stop the Work shall not give rise to a duty on the part of the Company to exercise this fight for
the benefit of the Design/Builder or any other person or entity and shall not give rise to any
hability of the Company to the Design/Builder resulting from any delay (except to the extent that
such order is found to be improper).

3.5 Company’s Right to Carry out the Work.

If the Design/Builder defaults or neglects to carry out the Work in accordance with the
Contract Documents and fails within Day period after receipt of written notice from
the Company to commence and diligently continue correction of such default or neglect with
diligence and promptness, the Company may a~er s ) Day period give the
Design/Builder a second written notice to correct such deficiencies within suc )
Day period. If the_Design/Builder within suc ) Day period after receipt of such
second notice fails to commence and diligently continue to correct any deficiencies, the
Company, without prejudice to other remedies the Compauy may have, may correct such
deficiencies. In such case an appropriate Change Order shall be issued deducting from payments
then or thereafter due to the Design/Builder the cost of correcting such deficiencies, including
compensation for additional services and expenses made necessary by such default, neglect or
failure. If payments then or thereafter due to the Design/Builder are insufficient to cover such
amounts, the Design/Builder shall pay the difference to the Company.

ARTICLE 4
TIME

4.1 Progress and Completion.

The Design/Builder shall commence the Work immediately after the Effective Date and
shall use commercially reasonable good faith efforts to achieve Substantial Completion by the
dates set forth in the Schedule, which is attached hereto as Exhibit H.
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4.2 Schedule Obligations.

4.2.1 Contract Schedule. The planning, design, construction and completion of the
Project shall be undertaken and completed in accordance with the Schedule, which shall define
major design and construction activities, their sequences and elapsed completion time from the
date of the Notice to Begin Design. The Schedule shall set forth separate Substantial Completion
Dates for each building. The Scheduled Dates of Substantial Completion set forth in the
Schedule shall not be modified except by a Modification or Change Order.

4.2.2 Prosecution of the Work. The Design/Builder shall use commercially
reasonable good faith efforts to prosecute the Work so that the portion of the Work completed at
any point in time is not less than as required by the Schedule. If the rate of progress is such that
the total amount of Work and/or the degree of completion of the Project accomplished by the
Design/Builder within any time period required by the Schedule is less than the amount therein
specified, the Design/Builder shall so notify the Company.

4.3 Preconstruetion Activities.

Within Days after the Effective Date, the Design/Builder shall submit to the
Company for review a detailed schedule of preconstmction activities, by expanding the
preconstruetion activities set forth on the Schedule. This preconstruction schedule shall be
prepared using the CPM, and shall show in sufficient detail the starting and completion time
sequences of design and Subcontract award activities of the Design/Builder, and identify all
interface activities of the Company.

4.4 Construction Activities.

At such time as the Construction Documents are ready to be bid, the Design/Builder shall
submit to the Company for incorporation into the Contract Documents, a revised Schedule,
which will expand the Schedule approved to date, but which will not, in and of itself, change the
Schedule Date(s) of Substantial Completion of the Project. This revised Schedule shall be based
upon a CPM and shall show in complete detail starting and completion time of detail activities of
each of the various trades, the sequence of the Work and all significant activities for each Phase.

4.5 Intentionally Deleted.

4.6 Delays.

4.6.1 Excusable Delays. To the extent any of the following events results in an actual
detay in the Work, such delay shall constitute an "Excusable Delay" (to the extent not set forth
below, a delay will be considered an "Inexcusable Delay").

4.6.1.1 Failure or inability of the Company to make available any or all of the Site
in accordance with the requirements of the Schedule.

4.6.1.2 Failure or inability of the Company or the Design!Builder to obtain
necessary zoning changes, variances, code changes, permits or approvals from any governmental
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authority, or failure to obtain any street or alley vacations required for the performance of the
Work, except to the extent due to the fault or neglect of the Design/Builder.

4.6.1.3 Delays resulting from the acts or omissions of Separate Contractors.
..

4.6.1.4 Delays resulting from Force Majeure.

4.6.1.5 Differing, unusual or concealed Site conditions that could not reasonably
have been anticipated by the Design/Builder in preparing the Schedule, including, without
limitation, archaeological finds, soil conditions (including rock or other geological conditions),
underground foundations, abandoned utility lines and water conditions, including the provisions
contained in Section 2.4.1.

4.6.1.6 D?lays resulting from the existence or discovery of Hazardous Materials
on the Site not brought to the Site by the Design/Builder and not required to be removed by the
Design]Builder pursuant to Section 2.4.2 of this Agreement.

4.6.1.7 Detays resulting from changes in AppLicable Laws occurring after the
Effective Date.

4.6.1.8 Delays resulting from the acts or omissions of the Company and those
within the control of the Company, or failure of performance by the Company or those within the
control of the Company.

4.6.2 Schedule Amendment Due to Excusable Delays. The Design/Builder shall
notify the Company of the Excusable Delay as soon as practicable, but in no event more than

Days after the Design/Builder becomes aware of the occurrence of the Excusable
Delay. Such notice shall describe the Excusable Delay and shall state the approximate number
of Days the Design/Builder expects to be delayed. After the cessation of the Excusable Delay,
the Design/Buildershall notify the Company of the number of Days the Design/Builder be[ieves
that its activities were in fact delayed by the Excusable Delay. In the event that the Excusable
Delay arises as a result of a Change Order request by the Company, the request for an extension
of time contained in the resulting Change Order proposal shall be deemed sufficient for purposes
of this subsection.

4.6.3 Decision by Company. Within ays after cessation of an eveaat
giving rise to either an Excusable Delay or Inexcusable Delay, the Parties witl use good faith
efforts to agree on the extent to which the Work has been delayed and whether the delay is an
Excusable Delay or an Inexcusable Delay. In the absence of agreement between the Parties as to
the then current status of Excusable Delays and Inexcusable Delays, the Company will provide
the Design/Builder with written notice of the Company’s determination of the respe¢tive number
of Days of Excusable Delay and/or Inexcusable Delay with  Days after receipt by the
Company of the Design/Builder’s written request for such determination. The issuance by the
Company of such a determination shall not, however, be deemed a concurrence by the
Design/Builder of the matters set forth therein, and the Design!Builder may invoke the dispute
resolution procedures with respect to such determination. Pending completion of dispute
resolution procedures, the Design/Builder may take such acceleration or other measures on
account of the Company’s determination of Inexcusable Delay te
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Delay,

ent.

4.6.4 Liquidated Damages. In the event and to the extent there is an Inexcusable
Delay in the Work and the actual date of Substantial Completion of a portion of the Work is later
than the Scheduled Date of Substantial Completion for such portion of the Work as set forth on
Exhibit H (and as adjusted pursuant to the terms of this Agreement), the Design/Builder shall be
required to pay Liquidated Damages in an amount equ

4.8 No Damages on Account of Delay.

The Design/Builder and the Company acknowledge that in the event that the
Design/Builder fails to achieve Substantial Completion of the Work by the dates established in
the Schedule, as adjugted, the Company may incur damages. Nevertheless, as part of the overall
agreement between the Company and the Design/Builder, the Parties agree that the
Design/Buiider shall not be responsible for any damages, whether direct, indirect, special,
consequential or punitive, incurred by the Company as a result of the failure of the
Design/Builder to achieve Substantial Completion of the Work on or before the dates set forth in
the Schedule except as otherwise provided in Section 4.6.4 of this Agreement.

ARTICLE 5
PAYMFArT AND COMPLETION

5.1 .
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5.1.2 Payment. The Company shah pay the Design/Builder in current funds for the
Design/Builder’s performance of this Agreem

.

.

t.

400582872_12.DOC

29

G-7-39



n

s
t

5.2 Schedule of Values.

The Design/Builder has submitted to the Company, and the Parties (including the United
States Member) have agreed upon the schedule of values shown in Exhi’bit E, which sets forth
the various portions of the Work . This
schedule of values shall be used as a basis for payment and shall be updated periodically. All
estimated construction costs not allocated to a trade work line item or to general conditions in the
schedule of values shall be allocated to the Contingency and shall be utilized as described in
Section 5.17.

5.3 Applications for Payment.

The Desigtu’Builder shall deliver to the Company on or before the last Business Day of
each month an Application for Payment coverin

. Provided the AppIieation for Payment is
received not later than the last Day of the month, the Company shall make payment to the
Design/Builder not later than th  Day of the following month. ][fan Application
for Payment is received by the Company after the last Day of the month, payment shall be made
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by the Company not later than Days after the Company receives the Application for
Payment. With each Application for Payment the Design/Builder shall submit such evidence as
may be necessary to demonstrate costs incurred or estimated to be incurred on account of the
Cost of the Work during such month and the percentage of completion of each category of Work
including but not limited to conditional lien waivers, in form and substance consistent with the
applicable statutes and acceptable to the Company, executed by the Design/Builder. The
Design!Builder shall maintain in its records (consistent with Section 13.11) (i) conditional lien
waivers from the Contractor and all Subcontractors, materialmen and others who may have lien
rights whose Construction Work is the subject of such AppIication for Payment and who have
billings in excess of (ii) unconditional Iien waivers in form and substance consistent
with the applicable statutes and acceptable to the Company, executed by the Contractor and all
Subcontractors, materialmen and others who may have lien rights whose Construction Work is
the subject to the prior month’s Application for Payment and who have billings in excess of

 the Company disputes any portion of an. Application for Payment, it shall notify the
Design/Builder in writing withi ) Days of receipt, which notice shall set forth in detail
those items disputed. The Company shall not be required to make payment on account of items
about which it has a good faith dispute.

5.5 Retainage.

5.5.1 With respect to the Design Work, d.

5.5.2 With respect to Construction Work Re’tainage on each Phase shall be
withheld until the Phase i  complete; thereafter, no further Retainage will be withheld on
that Phase. No Retainage shall be withheld on account of Overhead, Fee, general conditions, or
self-performed work payable to the Design/Builder or the Contractor or purchase orders entered
into by the Design/Builder or the Contractor. Subject to the First Mortgage Loan Documents,
Retainage withheld on account of each Phase shall be released upon Substantial Completion of
such Phase, less of the value of any uncompleted Yv:ork or Punch list items relating to such
building. Subject to the First Mortgage Loan Documents, Retainage withheld on account of
uncompleted Work or Punch list items relating to a Phase shal! be released upon completion of
such uncompleted Work or Punch list items. Subject to the First Mortgage Loan Documents, all
remaining Retainage shall be fully released withi ) Days of Final Completion of the
entire Work.
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5.6 Early Release of Subcontractor Retainage.

If a Subcontractor has completed its portion of the Work (including all Punch list items)
pursuant to any given Subcontract, the Design/Builder may request the Company to disburse the
P~etainage allocable to such Subcontractor, after delivering to the Company any necessary
consent to such disbursement from such Subcontractor’s surety, in form reasonably satisfactory
to the Company. If the Company is reasonably satisfied that the Subcontraetor’s Work has been
completed in accordance with the Contract Documents, the Company shall disburse the
Subcontractor~s share of Ketainage. Regardless of whether the Company has disbursed said
Retainage to any Subcontractor, the warranty period with respect to such Work shall commence
at Substantial Completion of the Work or designated portion thereof.

5.7 Payment for On-Site and Off-Site Stored Materials.

Payment shall be made on account of materials and equipment delivered and suitably
stored at the Site for subsequent incorporation in the Work. Payment shall be similarly be made
for materials and equipment suitably stored off the Site, conditioned upon the Design/Builder
furnishing evidence to the Company that (a) title to the materials and equipment will pass to the
Company upon payment; (b) the materials and equipment are adequately insured; and (c) such
other matters as the Company may reasonably request in order to protect its interests.

5.8 Title to Construction Work.

The Design/Builder warrants that title to all Construction Work covered by an
Application for Payment shall pass to the Company no later than the time of payment. The
Design!Builder further warrants that upon submittal of an Application for Payment, all
Construction Work for which Applications for Payment have been previously issued and
payments received from the Company shall, to the best of the Design/Builder’s knowledge,
information and belief; be free and clear of liens, claims, security interests or encumbrances in
favor of the DesiglgBuilder, Team Subcontractors, Subcontractors, material suppliers, or other
persons or entities making a claim by reason of having provided labor, materials and equipment
relating to the Construction Work.

5.9 Withholding of Payment.

The Company may withhold payment on account of an Application for Payment to the
extent necessary to protect the Company from loss because of:

5.9.1

5.9.2 h

5.9.3 f
r

5.9.4 d
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When the above reasons for withholding payment are removed, payment shall be made for
amounts previously withheld. Prior to any withholding pursuant to this Section, the Company
shall meet with the Design/Builder to discuss potential withholding, and attempt in good faith to
resolve such issue without the need for withholding.. Amounts withheld pursuant to Section
5.9.2 shall bear interest at the rate o r from the date the funds would
otherwise have been due until paid. In lieu of withholding, the Design/Builder may provide
assurances or collateral reasonably satisfactory to the Company.

5.10 Failure of Payment; Interest.

If the Company does not pay the Design/Builder with  Days after the date
established herein the amount set forth in the Application for Payment (or such lesser amount as
the Company claims in good faith is due in accordance with the provisions hereof), then the
Design/Builder may, upo l Days’ written notice to the Company, stop the
Work with respect to nonpayment of undisputed amounts until payment of such amount owing
has been received. The Schedule shall be equitably adjusted on account of such
stoppage, including, but not limited to, compensation for shut-down, delay and start-up. In
addition, all amounts due and unpaid shall bear interest from the date payment is due until paid at
the rate of .

5.11 Substantial Completion.

When the Design/Builder considers that a building, unit or other portion of the Work, is
Substantially Complete, the Design/Builder shall prepare and submit to the Company a
comprehensive list of Punch tist items relating to such building, unit or other portion of the
Work. The Design/Builder shall proceed promptly to complete and correct Punch list items.
Failure to include an item on the Punch list does not alter the responsibility of the Design!Builder
to complete all Work relating to such building, unit or other portion of the Work, in accordance
with the Contract .Documents. Upon receipt of the Punch list, the Company will make an
inspection to determine whether Substantial Completion of the building, unit or other portion of
the Work, has occurred. The Certificate of Substantial Completion for each building shall state
the date of Substantial Completion and shall be executed by the Company and the
Design/Builder. At Substantial Completion of each building, the Company will become
responsible for utilities, security, maintenance, and any insurance for the building, unit or other
portion of the Work. If the Company and the Design/Builder cannot agree as to the appropriate
date of Substantial Completion of a building, such issue shall be submitted for dispute resolution
in accordance with the procedures set forth in this Agreement. Notwithstanding such
disagreement, the Design/Builder shall diligently proceed with completion of the Punch list
items with completion not later tha Days after the date of Substantial Completion,
except for long lead items. Warranties required by the Contract Documents shall commence,
with respect to each building, on the date of Substantial Completion of such building, unless
otherwise provided in the Contract Documents.

5.12 Partial Occupancy or Use.

The Company may occupy or use any completed or partially completed portion of the
Construction Work at any stage when such portion is designated by separate written agreement
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with the Design/Builder, pro~dded such occupancy or use is consented to by the insurer of the
Project and authorized by public authorities having jurisdiction over the Construction Work.
Such partial occupancy or use may commence whether or not the portion is Substantially
Complete, provided the Company and the Design/Builder have accepted in writing the
responsibilities assigned to each of them for payment, security, maintenance, heat, utilities,
damage to the Construction Work and insurance, and have agreed in writing concerning the
period for correction of the Construction Work and commencement of warranties required by the
Contract Documents. Immediately prior to such prior occupancy, the Company and the
Design/Builder shall jointly inspect the area to be occupied ha order to determine and record the
condition of the Construction Work. Unless otherwise agreed, partial occupancy or use of a
portion of the Construction Work shall not constitute acceptance of Work not complying with the
requirements of the Contract Documents.

5.13 Final Completion and Final Payment.

5.13.1 Final Completion of a Building. When the Design/Builder considers that a
building, unit or other portion of the Work is Finally Complete, the Design/Builder shall so
notify the Company. The Certificate of Final Completion shall set forth the date of Final
Completion for such building, unit or other portion of the Work and shall be executed by the
Company and the Design/Builder. If the Company and the Design/Builder cannot agree as to the
appropriate date of FinaI Completion of a building, trait or other portion of the Work, such issue
shall be submitted for dispute resolution in accordance with the procedures set forth in this
Agreement.

5.13.2 Conditions Precedent to Final Payment on Account of a Building. Neither
final payment nor any final release of Retainage shall become due until the conditions in the First
Mortgage Loan Documents are satisfied and the Design/Builder submits to the Company:

5.13.2.1     an affidavit that payrolls, bills for materials and equipment, and
other indebtedness connected with the buiIding have been paid or otherwise satisfied;

5.13.2.2 a certificate eviden~fi_ng that insurance required by the Contract
Documents to remain in force is currently in effect and will not be cancelled or allowed to expire
until at least t/fifty (30) Days’ prior written notice has been given to the Company;

5.13.2.3 consent of Surety to final payment of the entire Work; and

5.13.2.4 if required by the Company, other data establishing payment or
satisfaction of obligations, such as receipts, releases and waivers of liens, claims, security
interests or encumbrances arising out of the Contract Documents. If a Team Subcontractor or
Subcontractor refuses to furnish a release or waiver required by the Company, the
Design/Builder may furnish a bond satisfactory to the Company to indemnify the Company
against such lien.

5.13.3 Delay in Final Completion. If after Substantial Completion of the Work on
account of a building, Final Completion of such building is materially delayed through no fault
of the Design/Builder or by the issuance of additional Change Orders or Change Directives by
the Company, the Company shall, upon request of the Design!Builder, mad without terminating
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this Agreement, make payment of the balance due for that portion of the building fully
completed. If the remaining balance for the building not fully completed is less than the
Retainage applicable thereto, such payment shall be made under the terms and conditions
governing fial payment, except that it shall not constitute a waiver of claims by either the
Design/Builder or the Company.

5.13.4 Waiver of Claims at Final Payment.

5.13.4.1 Acceptance of final payment for the entire Work by the
Design/Builder shall constitute a waiver of affirmative claims by the Design/Builder, except
those previously made in writing and identified as unsettled at the time of final payment.

5.13.4.2 The making of final payment for the entire Work by the Company
sha!l cotlstitute a waiver of claims by the Company, except those arising from (a) liens, claims,
security interests and encumbrances arising out of the Work after final payment, or identified in
writing as unsettled at the time of final payment; (b) latent defects arising after final payment; or
(c) the terms of warranties required by the Contract Documents or this Agreement.

5.14 Allowances.

. Items covered by allowances shall be supplied for such amounts and by such
persons or entities as the Company may direct, but the Design/Builder shall not be required to
employ persons or entities against which the Design/Builder makes reasonable objection. Unless
otherwise provided in the Contract Documents:

5.14.1 materials and equipment under an allowance shall be selected promptly by the
Company to avoid delay in the Work, provided that the Company shall be given no less time
than provided in Exhibit J;

5.14.2 allowances shall cover the cost to the Design/Builder of materials and equipment
delivered at the Site and all required taxes, less applicable trade discounts; and

5.14.3 allowances shall cover Design!Builder’s costs for unloading and handling at the
Site labor, installation costs and other expenses.

e

5.15 Superintendent.

The Design/Builder shall cause the Contractor to employ a competent superintendent and
necessary assistants who shall be in attendance at the Site during performance of the
Construction Work. The superintendent shall represent the Contractor, and communications
given te the superintendent shall be as binding as if given to the Contractor. Important
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communications shall be confirmed in writing.Other communications shall be similarly
confirmed on written request in each case.

5.16 Documents and Samples at the Site.

The Design/Builder shall maintain at the Site for the Company one record copy of the
drawings, specifications, addenda, Change Order and other Modifications, in good order and
marked currently to record changes and selections made during construction, and in addition
approved Shop Drawings, Product Data, Samples and similar required submittals. The
Design/Builder shall also prepare one reproducible set of as-built drawings. These shall be
provided to the Company within a reasonable time a~er Final Completion of the Work.

5.17 Contingeney.

. Such Contingency shall be increased by amounts not
expended on other line items in the schedule of values other than Fee and Overhead, and shall be
decreased by additional amounts required to be expended on other line items in the schedule of
values other than Fee and Overhead. The Contingency is for the sole use of the Design/Builder
for items within the Scope of Work of the Design/Builder, and is not for useby the Company for
items that are a Change Order to the Design/Builder. To the extent funds remain in the
Contingency as of ttie date of Final Completion of the entire Projec

 which shall be paid as set forth in the First Mortgage Loan Documents.
Notwithstanding the foregoing, (1) reductions in the line item amount for Landscape Amenity
and Community Buildings in excess of  of the value thereof shall require the
approval of the Company; and (2) increase in the line item amount for General Conditions in
excess o  of the value thereof shall require the approval of the Company, in
each case such approval not to be unreasonably withheld.

ARTICLE 6
CRANGES I~ THE WORK; CLAIMS

6.1 Changes.

Changes in the Work shall be performed under applicable provisions of the Contract
Documents, and the Design/Builder shall proceed promptly, unless otherwise provided in the
Change Order or Change Directive. If unit prices are stated in the Contract Documents or
subsequently agreed upon, and if quantities originally contemplated are so changed in a proposed
Change Order or Change Directive that application of such unit prices to quantities of Worl~
proposed will cause substantial ine~luity to the Company or the Design/Builder, the applicable
unit prices shall be equitably adjusted

er.

6.2 Change Directives.

The following procedures shall apply with respect to Change Directives:
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6.2.1 Any Change Directive with an apparent value in excess 0 must be
approved by both the Managing Member and the United States Member. The United States
Member shall respond to any Change Directive withi s Days of receiving the
request for a Change Directive. Upon receipt of a Change Directive signed by the Company, the
DesigrdBuilder shall promptly proceed with the change in the Work involved and advise the
Company of the Design/Builder’s agreement or disagreement with the method, if any, provided
in the Change Directive for determining the proposed adjustment in r the Schedule. If
the Design]Builder receives a written communication signed by the Company which the
Design/Builder believes is a Change Directive but is not so identified, it shall not proceed with
the change in the Work until it receives from the Company a written eonftrmafion that such
communication is in fact a Change Directive.

6.2.2 A Change Directive signed by the Design/Builder indicates the agreement of the
Design/Builder with the contents thereof, and shall convert the Change Directive to a Change
Order.

6.2.3 If the Design/Builder does not respond promptly or disagrees with the method for
adjustment in the  Schedule, the method and adjustment shall be determined as provided
in Section 6.5 below, as applicable. In such case, the Design!Builder shall keep and present, in
such form as the Company may request, an itemized accounting, together with appropriate
supporting data.

6.2.4 Pending final determination of cost to the Company, amounts not in dispute shall
be included in Applications for Payme

t. When both additions and credits covering related Work or
substitutions are involved in a change, the allowance for Overhead and Fee shall be figured on
the basis of net increase, if any, with respect to that change.

6.2.5 I

6.3 Change Proposals.

If the Company requests the Design!Builder to submit a Change Proposal and thereafter
the Company elects not to proceed with the Change Order contemplated therein, a Change Order
shall be issued to reimburse the Design/Builder for any costs incurred by the Design/Builder on
account of such Change Proposal, but only t.o the extent the Change Order contemplated by such
Change Proposal involves a material change to the scope of the Work. To the extent the
preparation of such Change Proposal impacts the Schedule (e.g., other Work is suspended
pending a decision on such Change Proposal or the Design Work is delayed due to the
preparation of the Change Proposal), an equitable adjustment in the Schedule shall be made.

6.4 Claims.

In addition to submitting Change Proposals in response to the request of the Company,
the Design/Builder may submit one or more claims in the form of Change Proposals for any
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requested adjustment in the Schedule permitted pursuant to the provisions of this
Agreement. In such cases, the Design/Builder shall give the Company written notice within

Days after it becomes aware of the event giving rise to the Change Proposal.
The Company shall hav ) Days after receipt of the Design/Builder’s notice to
either confirm or refute the basis for the Change Proposal. If either the Design/Builder or the
Company becomes aware of an act or omission of the other which would give rise to a breach of
contract action, such party shall notify the other within a reasonable time after becoming aware
of such act or omission. Failure to give any notice required by this Article 6 shall be deemed a
waiver of the right of the claiming party to recover, but only to the extent the delay in giving
notice prejudices the rights of the non-claiming party.

Payment on Account of Change Orders and/or Excusable Delays.

6.5.1.2

6.5.1.3 

6.5.2 Design Work. For Change Orders including additional Design Work,

6.5.2.1 

k
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6.5.2.2 
.

6.5.2.3 

6.5.3 Decreased Scope. With respect to Change Orders which decrease the Scope of
Work described on Exhibit A, 

6.6 Changes on Account of Delay in Commencement of Worl~

In the event the commencement of the Project is delayed beyond January 1, 2008, for any
reason other than the fault of the Design/Builder

.

6.7

s.

6.8 Time Extensions on Account of Change Orders.

The Design/Builder shall be entitled to a time extension in connection with any Change
Order to the extent its time of performance is extended due to such Change Order.

ARTICLE 7
TRANSFER OF CARE, CUSTODY AND CONTROL

7.1 Care, Custody and Control by Design/Builder During Construction.

The Design/Builder shall be responsible for care, custody and control of a Phase or
portion thereof, including responsibility for compliance with applicable safety and environmenN1
laws, roles, regulations and orders.only during the period from (i) issuance of a notice to proceed
and release of possession of such Phase or portion thereof by Company to Design!Builder for
construction until (ii) Substantial Completion or other transfer of care, custody and control of
such Phase or portion thereof back to Company in accordance with Section 7.2 below.
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Substantial Completion; Partial Occupancy or Use.

At Substantial Completion of each building, unit or other portion of the Work, the care,
custody and control thereof shall pass to the Company. In any event, the care, custody, and
control of the Project or portion thereof shall pass to the Company no later than the time when
the Company takes physical possession thereof. From and after the date of the transfer of the
care, custody, and control of the Project or portion thereof, the Company shall assume all risks of
physical loss or damage thereto and shall, and does hereby, release the DesigrfBuilder from and
the Company will and shall cause its insurers to waive rights of subrogation against the
Design!Builder and its. suppliers and Subcontractors for loss or damage to the Project which may
thereafter occur. In the event that loss or damage to the Project or portion thereof occurring after
Substantial Completion is due to the negligence of the Design/Builder or defective Work
performed by the Desig~Builder, the Design/Builder shall be responsible for any insurance
deductibles paid by the Company on account of such negligence or defective Work.
Notwithstanding the foregoing to the contrary, nothing in this Section 7.2 shall limit the
Design/Builder’s warranty obligations set forth in this Agreement.

ARTICLE 8
TEAM SUBCONTRACTORS AND SUBCONTRACTORS

8.1 Team Subcontractors.

The Design/BUilder shall enter into a Team Subcontract with the Architect pursuant to
which the Design!Builder shall delegate the design responsibilities contained in this Agreement
to the Architect. Similarly, the Design/Builder shall enter into a Team Subcontract with the
Contractor pursuant to which the Design]Builder shall delegate the construction responsibilities
contained in this Agreement to the Contractor. The Team Subcontracts shall require each Team
Subcontractor, to the extent of the Work to be performed by such Team Subcontractor, to assume
towards the Desigo/Builder all the obligations and responsibilities which the Design/Builder by
the Contract Documents assumes towards the Company. All Team Subcontracts shall
incorporate the terms of this Agreement and the Contract Documents to the extent applicable to
the Work to be performed by the Team Subcontractor. Each Team Subcontract shall expressly
preserve and protect the rights of the Company under the Contract Documents with respect to the
Work to be performed by the Team Subcontractor so that the subcontracting thereof will not
prejudice such rights, and shall include a provision granting to the Company the right to succeed
to the interest of, or otherwise accept an assignment of, such Team Subcontract, but only in the
event of a termination of this Agreement by the Company due to the existence of a
Design/Builder Event of Default. Any such assignment shall be subject to the prior rights of the
surety, if any, obligated under bond relating to the Agreement.

8.2 Subcontracts.

8.2.1 Incorporation of Contract Documents. The Team Subcontractors shall enter
into Subcontracts with various Subcontractors for portions of the Work delegated pursuant to the
Team Subcontracts. The Subcontracts shall require each Subcontractor, to the extent of the
Work to be performed by such Subcontractor, to assume towards the Team Subcontractor all the
obligations and responsibilities which the Team Subcontractor by the Team Subcontracts
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assumes towards the Design!Builder. All Subcontracts shall incorporate the terms of the relevant
Team Subcontract, this Agreement and the Contract Documents to the extent applicable to the
Work to be performed by the Subcontractor.

8.2.2 Assignment of Subcontracts. Each Subcontract shall expressly preserve and
protect the rights of the Company under the Contract Documents with respect to the Work to be
performed by the Subcontractor so that the subcontracting thereof will not prejudice such rights,
and shall include provisions (a) granting to the Design/Builder the right to succeed to the interest
of, or otherwise accept an assignment of, such Subcontract, but only in the event of a termination
of the Team Subcontract by the Design/Builder (or its assignee) due to the existence of a default
by the Team Subcontractor; and (b) granting to the Company the right to succeed to the interest
of, or otherwise accept an assignment of~ such Subcontract, but only in the event of a termination
of this Agreement by the Company due to the existence of a Design/Builder Event of Default and
a further termination of the Team Subcontract by the Company. Any such assignment shall be
subject to the prior rights of the surety, if any, obligated under bond relating to the Team
Subcontract.

8.3 Self-Performed Work. The Contractor may perform portions of the Construction Work
with its own personnel or pursuant to Subcontracts with affiliates of the Contractor ("Self-
Performed Work"). With respect to such Self-Performed Work, the Contractor shall be deemed
to be a Subcontractor for purposes of calculating amounts payable under Change Orders. The
terms and conditions under which the Contractor or its affiliates perform Self-Performed Work
shall be competitive and at market rates

8.4    Subcontractor Bids. The Design/Builder shall use commercially reasonable efforts to
obtain a minimum of three bids from qualified subcontractors for each trade that will provide
labor and materials for the Project having a value in excess . The Design!Builder
will then select the subcontractor that represents the best value for the Projec
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ARTICLE 9
INSURANCE AND BONDS; INDEMNIFICATION

9.1 Insurance to be Provided by the Design/Builder.

The Design/Builder shall provide the insurance reqttired of it by the provisions of Exhibit
_L hereto, the cost of which shall be paid by the Design/Builder as a Cost ofthe Work.

9.2 Insurance to be Provided by the Company.

The Company shall provide the insurance required of it by the provisions of Exhibit L..,
.

9.3 Payment and performance Bonds.

9.3.1 The Contractor shall furnish and deliver to the Company and the Design/Builder
the Payment and Perforraance Bonds in a form acceptable to the Credit Provider. The Contractor
shall deliver the Payment and Performance Bonds in a form acceptable to the Credit Provider
prior to, and as a condition precedent to, commencement of the Construction Work on the Site.

9.3.2 The Contractor shall furnish and deliver to the Company and the Design/Builder
the Payment and Performance Bonds prior to, and as a condition precedent to, commencement of
the Construction Work on the Site. The Payment and Performance Bonds shall be furnished on
behalf of the Contractor, shall name the Design/Builder, the Company, and the Trustee as co-
obligees . The Payment and
Performance Bonds shall be in the forms set forth as Exhibit N-I and Exhibit N-2 hereto, and
shall be issued by the Surety. The Design/Builder shall require the Contractor to provide
additional payment and performance bonds, either through Subcontractor payment and
performance bonds or Contractor furnished payment and performance bonds, so that the
combined value .of the Subcontractor and Contractor payment and performance bonds exceeds
the entire Cost of the Work in the Construction Agreement, as and when provided in the
Construction Agreement. All payment and performance bonds issued pursuant to this Section
(including, without limitation, subcontractor payment and performance bonds) shall name the
Design/Builder, the Company and the Trustee as co-obligees and shall be in the forms set forth
on Exhibit N-1 hereto (with respect to Contractor-furnished payment and performance bonds) or
Exhibit N-2 (with respect to Subcontractor-furnished payment and performance bonds). All
payment and performance bonds issued with respect to the Contractor shall be issued by the
Surety. All other payment and performance bonds shall be issued by sureties that appear on the
approved list of sureties issued by the United States Department of Treasury.

9.3.3 The provisions of this Section 9.3 may not be modified or amended without the
prior written consent of the Credit Provider.

9.4 Indemnification.

9.4.1 Indemnification by Design/Builder. 
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9,4.2 Indemnification by Company. T
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9.4.3 The Company’s Property. As provided by Article 7 hereof, as between the
Design/Builder and the Company, the Company assmnes responsibility and risk for all loss of or
damage to property owned by or in the custody of the Company, however such loss or damage
shall occur, and agrees to maintain appropriate property damage insurance fully covering said
property from such risk naming the Design/Builder as additional insured and does hereby and
shall cause its insurers to waive rights of subrogation against the Design/Builder and its suppliers
and Subcontractors under any insurance wkich the Company may carry.

9.5 Company Agreement.

The Company, on its own behalf and on behalf of the Company’s officers, directors,
agents and affiliates, agrees that no contract claim shall be made against the Contractor or the
Architect for obligations of the Design/Builder unless the Company is expressly authorized to do
so pursuant to the provisions of this~Agreement, including, but not limited to, a claim alleging
that the Design/Builder’s corporate status should be ignored in favor of claims against the
Contractor and/or the Architect.

ARTICLE 10
PROTECTION OF PERSONS AND PROPERTY

10.1 Safety Precautions and Programs.

10.1.1 Site Safety. The Design!Builder shall be responsible for initiating, maintaining
and providing supervision of safety precautions and programs in connection with the Work, and
shall also comply with any and all insurance carrier-mandated safety requirements and programs.

10.1.2 Notices. In connection with the performance of the Work, the Design]Builder
shall give notices and comply with Applicable Laws bearing on the safety of persons and
property and their protection fi~om damage, injury or loss.

10.2 Safety of Persons and Property.

10.2.1 Reasonable Precautions. The DesignfBuilder shall take reasonable precautions
for the safety of, and shall provide reasonable protection to prevent damage, injury or loss to:

thereby;
10.2.1.1 employees on the Work and other persons who may be affected

10.2.1.2     the Work and materials and equipment to be incorporated therein,
whether in storage on or offthe Site under eare,,custody or control of the Design/Builder; and

10.2.1.3 other property at the Site or adjacent thereto, such as trees, shrubs,
lawns, walks; pavements, roadways, structures and utilities not designated for remora1,
relocation or replacement in the course of the Construction Work.
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10.2.2 Safeguards. The Design/Builder shall erect and maintain, as required by existing
conditions and performance of the Work, reasonable safeguards for safety and protec"don,
including posting danger signs and other warnings against hazards, promulgating safety
regulations and notifying Company and users of adjacent sites and utilities, and shall comply
fully with the requirements of the Occupational Safety and Health Administration ("OSHA").

10.2.3 Use of Explosives. When use or storage of explosives or other hazardous
materials or equipment or unusual methods are necessary for execution of the Construction
Work, the Design/Builder shall exercise utmost care and carry on such activities under
supervision of properly qualified personnel.

10.2.4 Remedy of Damage. The Design/Builder shall promptly remedy damage and
loss (other than damage or loss under property insurance required by Exhibit L to be carried by
the Company or the Company’s Separate Contractors) to property referred to in Sections 10.2.1.2
and 10.2.1.3 caused in whole or in part by the Design/Builder or anyone directly employed by or
in control of Design/Builder and for whose acts Design/Builder may be liable and for which the
Design/Builder is responsible under Sections 10.2.1.2 and 10.2.1.3, except damage or loss
attributable to acts or omissions of the Company, Separate Contractors or-anyone directly or
indirectly employed by either of them, or by anyone for whose acts either of them may be liable,
and not attributable to the fault or negligence of the Design/Builder. The foregoing obligations
of the Design/Builder are in addition to the Design/Builder’s obligations under Section 9.4;
provided, however, that the Design/Builder’s obligations hereunder shall include only those costs
necessary to repair property damaged or lost (except to the extent professional liability insurance
proceeds are available therefor pursuant to the provisions of Section 9.4). All costs incurred by
the Design/Builder in connection with its obligations under this Section !0.2.4 shall be paid as
Cost of the Work 

10.2.5 Designation of Safety Coordinator. The Design!Builder
cause to be designated a responsible member of its organization at the
responsibility for the prevention of accidents.

shall designate or
Site who has the

10.2.6 Loads. The Design/Builder shall not load or permit any part of the Construction
Work or the Site to be loaded so as to endanger anyone’s safety.

10.3 Security.

The Design/Builder shall take any and all precautions that may be reasonably necessary
to render all portions of the Work, the Site and any adjacent areas affected by the Work secure in
all material respects, to decrease the likelihood of accidents, and to avoid vandalism and other
contingencies which are liable to delay the Work or give rise to claims or liabilities." The
Design!Builder shall furnish and install all necessary facilities to provide safe means of access to
all points where Work is being performed. The Design/Builder shall take all precautions and
measures as may be reasonably necessary to secure the Site at all hours, including evenings,
holidays and non-work hours. Such precautions may include provision of security guards.
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10.4 Damage to Property at the Site.

The Design/Builder shall be responsible for any and all damage to property at the Site
except to the extent caused by the acts or omissions of the Company or its Separate Contractors,
representatives, employees or agents and not covered by insurance. The costs and expenses
incurred by the Design/Builder pursuant to its obligations under this Article shal! be paid by the
Design/Builder as Cost of the Work to the extent that such costs and expenses are in excess of or
are not covered by required insurance, and to the extent of any deductibles, unless caused by
Force Majeure, in which case the provisions of Article 6 shall govern.

10-~ Damage to Property of Others.

The Design/Builder shall avoid damage, as a result of the Design/Builder’s operations, to
existing sidewalks, curbs, streets, alleys, pavements, utilities, adjacent property, the work of
Separate Contractors and the property of the Company. The Design/Builder shall repair any
such damage caused by the operations of the Design/Builder and shal! bear the. expense.relating
thereto as Cost of the Work to the extent that such costs and expenses are in excess of or are not
covered by required insurance, and to the extent of any deductible.

10,6 Failure of Design/Builder to Repair Damage.

If the Design/Builder fails to commence the repair of damage to property as set forth in
this Article, and diligently pursue such repair, then the Company, af ) Days prior
written notice to the Design/Builder (provided the Design/Builder has not commenced such
repair during suc  Day period), may elect to repair such damages with its own forces
and to deduct from payments due or to become due to the Design/Builder amounts paid or
incurred by the Company in correcting such damage.

10.7 Emergencies.

If an emergency affecting the safety of persons or property, the Design/Builder shall act,
at the Design/Builder’s discretion, to prevent threatened damage, injury or loss. The United
States Member shall have the authority to immediately suspend work when life threatening
safety violations or practices are observed or found. Additional costs or extensions of time
claimed by the Design!Builder on account of an emergency not caused by the fault or neglect of
the Design!Builder shall be determined as prmdded in Section 6.2 hereof.

11.1

ARTICLE 11
DISPUTES

Disputes between Company and Design/Builder.

In the event of any dispute arising between the Company and the Design!Builder
regarding any part of the Agreement or the Contract Documents, or the Parties’ obligations or
performance thereunder, either Party may institute the dispute resolution procedures set forth
herein. The Parties shall continue performance of their respective obligations hereunder
notwithstanding the existence of a dispute.
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11.2 Dispute Resolution Procedures.

11.2.1 Initial Meeting to Resolve Disputes. Either Party may from time to time call a
special meeting for the resolution of disputes that would have a material impact on the cost or
progress of the Project. Such meeting shall be held at the Design/Builder’s offices withi

Days of written request therefor, which request shall specify in reasonable detail the
nature of the dispute. The meeting shall be attended by the Company’s Authorized
Representative, the Design/Builder’s Authorized Representati

11.2.2 Mediation.

11.2.2.1 If the dispute has not been resolved withi s Days
after the special meeting has been held, a mediator, mutually acceptable to the Parties and
experienced in design and construction matters shall be appointed. The cost of the mediator shall
be shared by the Pax’ties. The mediator shall be given written statements of the Parties and may
review the Site and any relevant documents. The mediator shall call a meeting of the Parties
withi  Days after his/her appointment, which meeting shall be attended by the
Company’s Authorized Representative, the Design/Builder’s Authorized Representative and any
other person who may be affected in any material respect by the resolution of such dispute. Such
Authorized Representatives shall have authority to settle the dispu

. During su ss Day
period, the mediator may meet with the Parties separately.

11.2.2.2 No minutes shall be kept with respect to any mediation
proceedings, and the comments and/or findings of the mediator, together with any written
statements prepared, shall be non-binding, confidential and without prejudice to the rights and
remedies of any Party. The entire mediation process shall be completed withi )
Business Days of the date upon which the initial special meeting is held, unless the Parties agree
otherwise in writing. If the dispute is settled through the mediation process, the decision wilt be
implemented by written agreement signed by the Parties.

I

11.2.3 Arbitration.

11.2.3.1 Any controversy or dispute not resolved through non-binding
mediation shall be settled by binding arbitration. Either Party may initiate arbitration by giving
written notice to the other Party after exhausting the mediation procedures set forth herein. The
notice shall state the nature of the claim or dispute, the amount involved, if any, and the remedy
sought. The Company or the Design/Builder shall be entitled to (a) consolidate any arbitration
involving Design/Builder with related arbitrations involving other parties; or (b) join any other
parties to such arbitration.
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11.2.3.2 The dispute shall be submitted to an independent arbitrator
mutually selected by the Parties. If the dispute has a value in excess o

 then at the election of either Party, there shall be a panel of three arbitrators. If the
Parties do not mutuatly agree on an arbitrator or arbitrators who is/are willing and able to serve,
the Parties shall then utilize the American Arbitration Association (or another entity acceptable
to the Parties) to provide the required independent arbitrator(s). The decision of the appointed
independent arbitrator(s) shall be final and binding on the Parties. In rendering a decision, the
arbitrator(s) shall comply with the Construction Industry Arbitration Pules of the American
Arbitration Association in effect as of the Effective Date. The arbitrator(s) shall have no direct
or indirect social, political or business reiationship of any sort with any of the Parties, their
respective leg0.l counsel, or any other person or enfitymaterially involved in the Project.

ARTICLE 12
EVENTS OF DEFAULT AND REMEDIES; TERMINATION

12.1 Design/Builder Events of Default.

Each of the following shall be considered a "Design/Builder Event of Default":

12.1.1 if the Design!Builder persistently fails or neglects to carry out the Work in
accordance with the provisions of the Contract Documents, and fails, afte s
Days "~witten notice from the Company, to commence a cure to correct such failure or neglect
and thereafter diligently pursue such cure to completion;

12.1.2 if the Design/Builder materially breaches this Agreement and fails, aft
Days written notice from the Company, to commence a cure to correct such breach and

thereafter diligently pursues such cure to completion (such breach to include, but not be limited
to, failure to make payment to Team Subcontractors for materials or labor in accordance with the
respective agreements between the Design/Builder and the Team Subcontractors or persistent
disregard of Applicable Laws);

12.1.3 if a custodian, trustee or receiver is appointed for the Design/Builder, or if the
Design/Builder becomes insolvent or banlcmpt, is generally not paying its debts as they become
due or makes an assignment for the benefit of creditors, or the Design/Builder causes or suffers
an order for relief to be entered with respect to it under applicable Federal banlcruptcy law or
applies for or consents to the appointment of a custodian, trustee or receiver for the
Design/Builder, or bankruptcy, reorganization, arrangement or insolvency proceedings, or other
proceedings for reIief under any bankruptcy or similar law or taws for the relief of debtors, are
instituted by or against the Design/Builder, and in any of the foregoing cases such action is not
discharged or terminated within Days of its institution.

12.2 Remedies of the Company upon a Design/Builder Event of Default.

12.2.1 Termination of Agreement. Upon the occurrence of a Design/Builder Event of
Default, the Company shall have the right to terminate this Agreement upon 

Days written notice to the Design/Builder, provided that the Design/Builder has not
commenced a cure within suc  Day period and thereafter continues to
diligently cure until completion. Without prejudice to any other rights or remedies of the
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Company, the Company, upon any such termination, subject to any prior fights of the Surety,
may:

12.2.1.1     take possession of the Site and of all materials, equipment, tools
and construction equipment thereon owned by the Design/Builder;

and
12.2.1.2 accept assignment of the Team Subcontracts and/or Subcontracts;

12.2.1.3
deem expedient.

finish the Work by whatever reasonable method the Company may

When the Company terminates this Agreement as aforesaid, the DesigrdBuilder shall not
be entitled to receive further payment until the Work is finished

12.3 Company Events of Default.

Each of the fo]_lowing shall be considered a "Company Event of Default":

12.3.1 if the Work is stopped for a period o  Days through no act or fault of
the Design/Builder for any of the following reasons:

12.3.1.1
jurisdiction;

issuance of an order of a court or other public authority having

12.3.1.2 an act of government, such as a deelaration of national emergency,
making material unavailable;

12.3.2 if the Work is stopped for a period o Days through no act or fault of
the Design/Builder because the Company has not made payment of undisputed amounts set forth
in an Application for Payment within the time stated in the Contract Documents;

12.3.3 if the Work is stopped for a period o  Da~ pursuant to the provisions
of Section 3.1.5 because the Company has not provided the financial information required by
Section 3.1.5; or

12.3.4 if a custodian, trustee or receiver is appointed for the Company, or if the
Company becomes insolvent or bankrupt, is generally not paying its debts as they become due or
makes an assignment for the benefit of creditors, or the Company causes or suffers an order for
relief to be entered with respect to it under applicable Federal bankruptcy law or applies for or
consents to the appointment of a enstodian, trustee or receiver for the Company, or bankruptcy,
reorganization, arrangement or insolvency proceedings, or other proceedings for relief under any
bankruptcy or similar law or laws for the relief of debtors, are instituted by or against the
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Company, mad in any of the foregoing cases such action is not discharged or terminated within
sixty (60) Days of its institution.

12.4 Remedies of the Design/Builder upon a Company Event of Default.

If a Company Event of Default exists and is continuing, the Design/Builder may, upon
 Days additional written notice to the Company, terminate the Agreement and

recover from the Company payment for Work performed and for proven loss with respect to
materials, equipment tools, construction equipment, and services rendered, including reasonable
overhead and profit.

12.5 Representations and Remedies.

Except as otherwise provided in this Agreement, no remedy under the terms of this
Agreement is intended to be exclusive of any other remedy, but each and every such remedy
shall be ctmlulative and shall be in addition to any other remedies, existing now or hereafter, at
law, in equity or by statute. No delay or omission to exercise any right or power accruing shall
impair any such right or power nor shall it be construed to be a waiver of any Event of Default or
acquiescence therein, and every such right and power may be exercised from time to time as
often as may be deemed expedient.

12.6 Termination or Suspension for Convenience.

12.6.1 Termination for Convenience. The Company may terminate this Agreement, or
any portion of Work to be performed hereunder at any time by a notice in writing from the
Company to the Design/Builder only if the United States Member terminates the Managing
Member for default under the provisions of the Operating Agreement. In such ease, the
Company shall pay to the Design/Builder all funds due the Design/Builder for Work performed
up to the date of termination, plus al! demobilization and close-out costs, including, but not
limited to, any amounts payable to Team Subcontractors and Subcontractors for early
termination, plus reasonable overhead and profit on Work performed. All funds due hereunder,
including unpaid Retainage, shall be released with ) Days of termination of this
Agreement for convenience.

i2.6~ Suspension for Convenience. The Company may, without cause, order the
Design/Builder in writing to suspend, delay or interrupt the Work in whole or in part for such
period of time as the Company may determine. An adjustment shall be made for increases in the
cost of performance of the Work, including Fee on the increased cost of performance, caused by
the suspension, delay or interruption, in accordance with the Change Order provisions of this
Agreement. No adjustment shall be made to the extent (1) the performance is, was or would
have been so suspended, delayed or interrupted by another cause for which the Design/Builder is
responsible or (2) that an equitable adjustment t r Schedule is made or denied
under another provision of this Agreement. Adjustments made in the cost of performance may
have a mutually agreed fixed or percentage Fee. Any claim for constructive suspension shall be
made in accordance with the procedures set forth in Article 6.
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ARTICLE 13
MISCELLANEOUS PROVISIONS

13.1 Governing Law.

This Agreement shall be governed by the laws of the State of Georgia, excluding
provisions thereof which refer to the laws of another jurisdiction.

13.2 Successors and Assigns.

This Agreement and the Contract Documents shall be binding upon and shall inure to-the
benefit of the Company and the Design/Builder and their respective successors and assigns.
Except as provided in the First Mortgage Loan Documents, neither Party shall assign this
Agreement as a whole without the prior written consent of the other Party. If either Party
attempts to make such an assignment without such consent, that Party shah nevertheless remain
legally responsible for all of its obligations under this Agreement and the Contract Documents.

13.3 Written Notice.

Written notice shall be deemed to have been duly served on the date of delivery if
delivered in person, on the Day after deposit if delivery by overnight courier, or two (2) Business
Days after deposit if delivery by placing in the United States mail, first class and certified, remm
receipt requested with postage prepaid. All notices shall be addressed to the appropriate
Authorized Kepresentative as follows:
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Naval Facilities Engineering Command, Southwest
1220 Pacific Highway
San Diego, CA 92132
Attention: Business Agreements Manager
Reference: Camp Pendleton & Quantico PPV
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Naval Facilities Engineering Command
Special Venture Acquisition
1322 Patterson Avenue, SE, Suite 1000
Washington Navy Yard
Washington, DC 20374-5065
Re~erence: Camp Pendleton & Quantico PPV
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13.4 Commencement of Statutory Limitation Period and Statute of Repose Period.

13.4.1 Before Substantial Completion. As to acts or failures to act occurring prior to
the relevant date of Substantial Completion, any applicable statute of limitations shall commence
to run and any alleged cause of action shall be deemed to have accrued in any and all events not
later than such date of Substantial Completion.

13.4.2 Between Substantial Completion and Final Completion. As to acts or failures
to act occurring between the relevant date of Substantial Completion and prior to Final
Completion, any applicable statute of limitations shall commence to run and any alleged cause of
action shall be deemed to have accrued in any and all events not later than the date of Final
Completion.

13.4.3 After Final Completion. As to acts or fsilures to act oeeuning after the date of
Final Completion, any applicable statute of limitations shall commence to run and any alleged
cause of action shall be deemed to have accrued in any and all events not later than the date of
any act or failure to act by the Design/Builder pursuant to any applicable warranty, the date of
any correction of Work or failure to correct Work by the Contractor, or the date of actual
commission of any other act or failure to perform any duty or obligation by the Design/Builder
or the Company, whichever occurs last.

13.4.4 Statute of Repose. The time period for the applicable Statute of Repose shall
commence to run at Substantial Completion of the Work.

13.5 Modifications.

No Modifications or Change Orders shall be valid unless in writing and signed by the
Company and the Design/Builder or their respective permitted successors and assigns. The
Design/Builder and the Company agree to make Modifications to this Agreement if requested by
the Company’s lender(s), the Credit Provider and the Trustee provided such Modifications do not
adversely affect the costs and/or risks and/or time of performance of the Work.

13.6 Interpretation.

13,6;1 Any and all headings of this Agreement are for convenience of reference only and
do not modify, define or limit the provisions thereof. Words of any gender shall be deemed and
construed to include correlative words of the other gender. Words importing the singular
number shall include the plural number and vice versa, unless the context shall otherwise be
deemed to include all supplements and/or amendments to any such exhibits or documents
entered into in accordance with the terms hereof and thereof. All references to any person or
entity shall be deemed to include any person or entity succeeding to the fights, duties and
obligations of such person or entity in accordance with the terms of this Agreement. Where
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reference is made in this Agreement to another Contract Document, the reference refers to that
provision as amended or supplemented by the other provisions of the Contract Documents.

13.6.2 The provisions of this Agreement which by their nature are intended to survive
the termination, cancellation, completion or expiration of the Agreement, including, but not
limited to, any express limitations of or releases from liability, shal! continue as valid and
enforceable obligations of the Parties notwithstanding any such termination, cancellation,
completion or expiration.

13.7 Severability.

If any provision of this Agreement is held to be inoperative or unenforceable as applied
in any particular case because it conflicts with any other provision hereof or any constitution,
statute, ordinance, rule of law or public policy, or for any other reason, such holding shall not
have the effect of rendering the provision in question inoperative or unenforceable in any other
case, or of rendering any other provision herein contained inoperative or unenforceable to any
extent whatever. The invalidity of any one or more phrases, sentences, clauses or sections
contained in this Agreement shall not affect the remaining portions of this Agreement or any part
hereof, and they shall otherwise remain in full force and effect. In the event that any portion or
all of this Agreement is held to be void or unenforceable, the Parties agree to negotiate in a
commercially reasonable manner to amend the commercial and other terms of this Agreement in
order to effect the intent of the Parties as set forth in this Agreement.

13.8 Whole Agreement.

This Agreement, the Exhibits hereto and the Contract Documents shall constitute the
entire agreement between the Parties, and no inducements, considerations, promises or other
references shall be implied in this Agreement that are not expressly addressed herein, except as
this Agreement is _subject to MCLB Albany Design/Builder’s Consent Agreement dated as of the
Effective Date executed by the Design?Builder in favor of the Credit Provider and the Trustee

13.9 Accounting Records.

The Company and the Company’s accountants shall be afforded access to the
Design/Builder’s records, books, correspondence, instructions, drawings, receipts, Team
Subcontracts, Subcontracts, vouchers, memoranda and other data relating to this Agreement,
except financial information relating to those of the Design/Builder’s costs covered by the
Overhead, Fee, allowances, fixed rates, or of costs which are expressed in terms of percentages
of other costs, and lump sum subcontracts and!or change orders, and the Design/Builder shall
preserve these for a period of years after final payment, or for such longer period as
may be required by law.

13.10 Limitation of Liabilfl~,.

13.10.1 Notwithstanding anything in this Agreement to the contrary, in no event shall
either the Company or the Design/Builder, their respective members, partners, employees,
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officers, agents or subcontractors, be liable for consequential, incidental,
damages, except to the extent of insurance proceeds available therefor.

13.11 Audit and Records.

special or indirect

13.11.1 General. As used in this Section 13.11, "records" includes books, documents,
accounting procedures and practices, and other data, regardless of type and regardless of whether
such items are in written form, in the form of computer data, or in any other form.

13.11.2 Examination of Costs. The Design/Builder shall maintain, and the
Company, the Managing Member and the United States Member shall have the right to examine
and audit, all records and other evidence sufficient to reflect properly all costs claimed to have
been incurred or anticipated to be incurred directly or indirectly in performance of this
Agreement.

13.11.3 Cost or Pricing Data. If the Design/Builder has been required to submit cost
or pricing data in connection with any pricing action relating to this Agreement, the Company,
the Managing Member and the United States Member, in order to evaluate the acem~tcy,
completeness, and currency of the cost or pricing data, shall have the right to examine and audit
all of DesigrdBuilder’s records, including computations and projections, related to:

13.11.3.1    The proposal for the Change Order, Change Directive or
Modification;

13.11.3.2
those related to negotiating;

13.11.3.3
or

The discussions conducted regarding the proposal(s), including

Pricing of the Change Order, Change Directive, or Modification;

13.11.3.4    Performance of the Change Order, Change Directive, or
Modification.

13.11.4 Access. The Company, the Managing Member and the United States Member
shall have access to and the right to examine any of Design/Builder’s directly pertinent records
involving transactions related to this Agreement or a subcontract hereunder. The Design/Builder
shall make available at its office at reasonable times the information described in this Section for
examination, audit, or reproduction, unti  after final payment under this Agreement or for
any shorter period specified by the United States Member.

13.11.4.1 If this Agreement is completely or partially terminated,
Design/Builder shall make available the records relating to the Work terminated unt rs
after any resulting final termination settlement; and

13.11.4.2 In the event of disputes under Article 11 of this Agreement or any
litigation between the Company and the Design/Builder, the Design/Builder’s directly pertinent
records involving transactions related to this Agreement or a subcontract which are not
privileged communications between attorney and client or attorney work product shall be made
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available by the Design/Builder until such time as such disputes or litigation are finally
determined, including all appeals relating thereto.

13.11.5 No Required Creation of Records. This Section 13.11 may not be construed
to require Design/Builder or subcontractor to create or maintain any record that Design!Builder
or subcontractor does not maintain in the ordinary course of business or pursuant to a provision
of law.

IN WITNESS WI-IE1LEOF, the Parties have executed this Agreement as of the date first
above written.

[Remainder of Page Intentionally Left Blank]

[Signatures Appear on the Following Pages]
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EXmBIT B

CONSTRUCTION ALLOWANCE ITEMS
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EXHIBIT C

LIST OF CONTRACT DOCUMENTS

Environmental Condition of Property Report, Naval Family Housing Area, Marine
Corps Logistics Base Albany, Albany Georgia, prepared by Ensafe for the Southern
Division, Naval Facilities Engineering Command, January 2007.

Lead-Based Paint Inspection and Risk Assessment Report for Targeted Buildings,
Hill Village, Marine Corps Logistics Base, Albany, Georgia, prepared by J.J. Sosa &
Associates for Southern Division, Naval Facilities Engineering Command, December
2006.

Phase I Environmental Site Assessment, Military Family Housing Area, Marine Corps
Logistics Base, Albany Georgia, prepared by Apex for Camp Pendleton & Quantico
Housing, LLC, September 4, 2007.

Report of Subsurface Explorat{on and
Geotechnical Engineering Evaluation

c
August 10, 2007

Architectural Plans - Replacement Housinq !nc.
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EXHIBIT F

GOVERNMENTAL APPROVALS

The following constitute the regulatory approvals for which the Company is responsible.

Code Compliance Consultant Plan Review:

The Company shall secure approval of Civil and Architectural documents for code
compliance and permitting. The Code Compliance Consultant shall perform the
functions normally provided by the local municipality related to code compliance and
permitting.

Construction Consultant Inspections: The Company shall commission the services of
the Construction Consultant to perform inspection services. The Construction Consultant
shall perform the inspection functions normally performed by the local municipahty
related to building and trade inspections, final inspections, and certificates of occupancy.

Department of the Navy:

Obtain written approval of all plans and specifications from the Navy. Plans and
Specifications will be submitted in accordance with Exh~’bit J of this Agreement.

Air Quality Approvals:

Procure air quality permits ~rom authorities having jurisdiction as required to meet all
local, state, and federal air quality standards.

Utilities:

The Company is responsible for all service agreements with service providers for
deliverY of electric, telephone, CATV, IT, sanitary sewer, andwater services to the
dwelling units including service agreements and easements without cost to the
Design/Builder. The D/B has included the cost of wet utilit3, design (storm, sanitary, and
water) and dry utilities (power, telephone, CATV, IT). The D/B is also responsible for
the coordination of the dry utility design with the service providers and for securing the
service providers approval of the design.

SHPO Approvals:

The Company is responsible for negotiating any Programmatic Agreement, coordinating
SHPO requirements, and securing approval from SHPO, if any, for the work under this
Agreement.

¯ Exh. F-1
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GDOT:

To the extent that GDOT has jurisdiction on any portion of the work, the Company is
responsible to identify the affected work, determine the requirements, coordinate with
GDOT, and obtain GDOT approval for work performed under this Agreement.

Wetlands:

The Company is responsible for establishing the extent of wetlands within project limits.
The Company is also responsible for obtaining approvals from the governing authority
for the work to be performed pursuant to this Agreement that may impact wetlands.

Group Approvals:

Currently there are no known required approvals from citizen groups, associations, etc.
However, should such approvals be required the Company shall obtain all necessary
approvals from citizen groups, associations, etc. such as the Peninsula Planning
Association.

Although the foregoing are the only approvals the Company and the Design/Builder
believe are required to commence and complete the design and construction of the
project, additional or different approvals may be required in the future. To the extent that
such additional or different approvals are required relating to land use or the right to
construct the development on the Site, such approvals shall be the responsibility of the
Company.
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EXHIBIT I

SITE DESCRIPTION

.ALBANY. GEORGIA - LEGAL DESCRIPTION

All that certain real property situated in the County of Dougherty, State of Georgia,
described as follows:

PARCEL 1:

ALL OF THAT CERTAIN TRACT OR PARCEL OF LAND, LYING AND BEING IN
PART OF LAND LOTS 49, 1ST     LAND DISTRICT, DOUGHERTY COU-NTY,
GEORGIA AND BEING MORE PARTICULARLY DESCRIBED AS FOLLOWS:

COMMENCE AT A CONCRETE MARKER FOUND WHERE THE EAST LINE OF
LAND LOT 50 INTERSECTS THE SOUTH RIGHT OF WAY LINE OF FLEMING
ROAD (140’ RIGHT OF WAY), THENCE GO NORTH 45030’28’’ EAST FOR A
DISTANCE OF 925.42 FEET TO A 5/8" REBAR SET, SAID POINT BEING THE
POINT OF BEG!NNING.

FROM SAID POINT OF BEGINNING GO THENCE NORTH 22°35’19" EAST A
DISTANCE OF 519.65’ TO A POINT; THENCE NORTH 66°30’33" EAST A
DISTANCE
DISTANCE
DISTANCE OF
DISTANCE OF
DISTANCE OF
DISTANCE OF
DISTANCE OF
DISTANCE OF
DISTANCE OF
DISTANCE OF
DISTANCE OF
DISTANCE OF
DISTANCE OF
DISTANCE OF
DISTANCE OF
DISTANCE OF
DISTANCE OF
DISTANCE OF
DISTANCE OF
DISTANCE OF
DISTANCE OF

OF 58.46’ TO A POINT; THENCE NORTH 26043’26" EAST A
OF 282.51’ TO A POINT;    THENCE RUN SOUTH 79049’46" EAST A

842.00’TO A POINT;
379.04’ TO A POINT;
506.65’ TO A POINT;
176.16’TO A POINT;
341.19’TO A POINT;

THENCE RUN NORTH 38°09’38" EAST A
THENCE RUN NORTH 62°07,51" WEST A
THENCE RUN NORTH 83°51’41’’ WEST A
THENCE RUN NORTH 35°52’12’’ WEST A
THENCE RUN NORTH 16°45’43’’ EAST A

130.66’ TO A
90.07’ TO A POINT;
121.09’ TO A POINT;
124.13’ TO A
172.52’ TO A
310.59’ TO A
516.31’ TO A
161.53’ TO A

POINT; . THENCE RUN SOUTH 76°24’12" EAST A
THENCE RUN NORTH 16°09’44" EAST A
THENCE RUN SOUTH 26°59’38" EAST A

POINT; THENCE RUN SOUTH 70°31’19’’ EAST A
POINT; THENCE RUN SOUTH 62034’06" EAST A
POINT; THENCE RUN SOUTH 74°41’14’’ EAST A
POINT; THENCE RUN NORTH 25°46’50" EAST A
POINT; THENCE RUN SOUTH 80054’28" EAST A

THENCE RUN SOUTH 27031’48" EAST A
THENCE RUN NORTH 51°09’50’’ EAST A
THENCE RUN SOUTH 43052’49’’ EAST A
THENCE RUN SOUTH 44014’38" WEST A
THENCE RUN SOUTH 04°26’51’’ WEST A
THENCE RUN SOUTH 48°53’01’’ EAST A

206.98’ TO A POINT;
60.11’ TO A POINT;
247.11’ TO A POINT;
623.41’ TO A POINT;
48.53’ TO A POINT;
205.76’ TO A POINT;
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DISTANCE OF 60,15’ TO A POINT;
DISTANCE OF 155,84’ TO A POINT;
DISTANCE OF 241,32’ TO A POINT;
DISTANCE OF 285,57’ TO A POINT;
DISTANCE OF 172,27’ TO A POINT;
DISTANCE OF 191,32’ TO A POINT;
DISTANCE OF 335,90’ TO A POINT;
DISTANCE OF 183,28’ TO A POINT;
DISTANCE OF 160,37’ TO A POINT;
DISTANCE OF 189,49’ TO A POINT;
DISTANCE OF 506,44’ TO A POINT;
DISTANCE OF 208,48’ TO A POINT;
DISTANCE OF 247,60’ TO A POINT;
DISTANCE OF 157,22’ TO A POINT;
DISTANCE OF 511,76’ TO A POINT;
DISTANCE OF 118,21’ TO A POINT;
DISTANCE OF 135,96’ TO A POINT;.
DISTANCE OF 256,18’ TO A POINT;
DISTANCE OF 83,39’ TO A POINT;
DISTANCE OF 145,07’ TO A POINT;
DISTANCE OF 97,09’ TO A POINT;
DISTANCE
DISTANCE

THENCE RUNSOUTH 04027’00" EAST A
THENCE RUNSOUTH06003’43" WEST A
THENCE RUNSOUTH83000’24" WEST A
THENCE RUNNORTH58016’32"WEST A
THENCE RUNSOUTH27°31’38" WEST A
THENCE RUNSOUTH11°39’48"WEST A
THENCE RUN.SOUTH65°42’13’’ WEST A
THENCE RUNNORTH76031’55’ WEST A
THENCE RUNNORTH26036’20’’ WEST A
THENCE RUNNORTH88"45’38"WEST A
THENCE RUNSOUTH17010’59’’ WEST A
THENCE RUNSOUTH74°05’13’’ WEST A
THENCE RUNSOUTH03°17’04"WEST A
THENCE RUNSOUTH88037’57"WEST A
THENCE RUNNORTH 02004’44’’ WEST A
THENCE RUNNORTH29037’56" EAST A
THENCE RUNNORTH73°43’18" EAST A
THENCE RUNNORTH05036’29" EAST A

THENCE RUN NORTH27°08’31’’ WEST A
THENCE RUN NORTH70054’46" WEST A
THENCE RUN SOUTH31°39’45" WEST A

OF 179.40’ TO A POINT; THENCE RUN NORTH 88°31’18" WEST A
OF 411,52’ TO A POINT AND THE POINT OF BEGINNING,

SAID TRACT CONTAINS 65.489 ACRES

PARCEL 2:

ALL OF THAT CERTAIN TRACT OR PARCEL OF LAND, LYING AND BEING IN
PART OF LAND LOTS 48, 49, 72 & 73, 1ST LAND DISTRICT, DOUGHERTY
COUNTY, GEORGIA AND BEING MORE PARTICULARLY DESCRIBED AS
FOLLOWS:

COMMENCE AT A CONCRETE MARKER FOUND WHERE THE EAST LINE OF
LAND LOT 50 INTERSECTS THE SOUTH RIGHT OF WAY LINE OF FLEMING
ROAD (140’ RIGHT OF WAY), THENCE GO NORTH 33035’33’’ WEST FOR A
DISTANCE OF I635.61 FEET TO A MAG NAIL SET, SAID POINT BEING THE
POINT OF BEGINNING.

FROM SAID POINT OF BEGINNING GO THENCE AROUND A CURVE TO THE
LEFT, WHOSE ARC LENGTH IS 1175.26’, WHOSE RADIUS IS 897.90’ AND
WHOSE CHORD BEARING AND DISTANCE IS NORTH 06015’37’’ EAST FOR
1093.14’ TO A POINT;    TI-[ENCE RUN    NORTH 08°08’12" WEST A DISTANCE
64.17’ TO A POINT; THENCE RUN AROUND A CURVE TO THE RIGHT, WHOSE



ARC LENGTH IS 180.57’, WHOSE RADIUS IS 1586.54’ AND WHOSE CHORD
BEARING AND DISTANCE IS NORTH 46040’58’ WEST FOR 180.47’ TO A POINT;
THENCE RUN NORTH 48°06’15’’ EAST A DISTANCE OF 136.75’ TO A POINT;
THENCE RUN NORTH 40020’04’’ WEST A DISTANCE OF 203.99’ TO A POINT;
THENCE RUN NORTH 50005’46’’ EAST A DISTANCE OF 258.22’ TO A POINT;
THENCE RUN AROUND A CURVE TO THE RIGHT, WHOSE ARC LENGTH IS
175.93’, WHOSE RADIUS IS 257.23’ AND WHOSE CHORD BEARING AND
DISTANCE IS NORTH 69°41’23" EAST FOR 172.52’ TO A POINT;
NORTH 00°40’15’’ WEST A DISTANCE OF 224.61’ TO A POINT;
NORTH 87°47’02’’ EAST A DISTANCE OF 122.38’ TO A POINT;
SOUTH 68017’48" EAST A DISTANCE OF 122.04’ TO A POINT;
SOUTH 84011’20" EAST A DISTANCE OF 160.66’ TO A POINT;
SOUTH 60013’53’ EAST A DISTANCE OF 142.98’ TO A POINT;
SOUTH 27042’27’’ EAST A DISTANCE OF 80.27’ TO A POINT;
SOUTH 83o58’58" EAST A DISTANCE OF 124.20’ TO A POINT;
SOUTH 29007’28’’ EAST A DISTANCE OF 525.17’ TO A POINT;
SOUTH 34011’03’’ EAST A DISTANCE OF 218.89’ TO A POINT;
NORTH 89°09’44’’ EAST A DISTANCE OF 180.54’ TO A POINT;
SOUTH 22047’23’’ EAST A DISTANCE OF 105.38’ TO A POINT;
SOUTH 87°40’18" EAST A DISTANCE OF 47.05’ TO A POINT;
SOUTH 29041’50" EAST A DISTANCE OF 97.88’ TO A POINT;
SOUTH 76°37’06!’ WEST A DISTANCE OF 82.34’ TO A POINT;.
SOUTH 42°55’10’’ WEST A DISTANCE OF 78.76’ TO A POINT;
SOUTH 42029’43’’ EAST A DISTANCE OF 27.89’ TO A POINT;
SOUTH 23057’53" WEST A DISTANCE OF 828.46’ TO A POINT;
SOUTH 17022’37" WEST A DISTANCE OF 544.09’ TO A POINT;
NORTH 36°48’10" WEST A DISTANCE OF 213.21’ TO A POINT;
NORTH 64°51’00’’ WEST A DISTANCE OF 282.82’ TO A POINT;
SOUTH 89°16’19" WEST A DISTANCE OF 432.49’ TO A POINT;
NORTH 37°56’29" WEST A DISTANCE OF 211.06’ TO A POINT;
SOUTH 82°28’03’’
OF BEGINNING.

THENCE RUN
THENCE RUN
THENCE RUN
TUENCE RUN
THENCE RUN
THENCE RUN
THENCE RUN
THENCE RUN
THENCE RUN
THENCE RUN
THENCE RUN
THENCE RUN
THENCE RUN
THENCE RUN
THENCE RUN
THENCE RUN
THENCE RUN
THENCE RUN
THENCE RUN
THENCE RUN
THENCE RUN
THENCE RUN
THENCE RUN

WEST A DISTANCE OF 122.93’ TO A POINT AND THE POINT

SAK) TRACT CONTAINS 55.089 ACRES.

PARCEL 3:

ALL OF THAT CERTAIN TRACT OR PARCEL OF LAND, LYING AND BEING IN
PART OF LAND LOTS 49, 1ST     LAND DISTRICT, DOUGHERTY COUNTY,
GEORGIA AND BEING MORE PARTICULARLY DESCRIBED AS FOLLOWS:

COMMENCE AT A CONCRETE MARIG3R FOUND WHERE THE EAST LINE OF
LAND LOT 50 ]]’qTERSECTS THE SOUTH RIGHT OF WAY LINE OF FLEMING
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ROAD (140’ RIGHT OF WAY), qT-IENCE GO NORTI-I 45°30’28’’ EAST FOR A
DISTANCE OF 925.42 FEET TO A 5/8" REBAR SET, SAID POINT BEING TH’E
POINT OF BEGINNING.

FROM SAID POINT OF BEGINNING GO TH]3NCE NORTH 88°31’18’’ WEST A
DISTANCE OF 277.03’ TO A POINT; THENCE RUN NORTH 40010’49’’ WEST A
DISTANCE OF 238.87’ TO A POINT;
DISTANCE OF 110.54’ TO A POINT;
DISTANCE OF 544.09’ TO A PO~,IT;
D!STANCE OF 828.46’ TO A POINT;
DISTANCE OF 10.47’ TO A POINT;
DISTANCE OF 124.55’ TO A POINT;
DISTANCE OF 351.54’ TO A POINT;
DISTANCE OF 161.46’ TO A POINT;
DISTANCE OF 226.89’ TO A PO!NT;
DISTANCE OF 30.28’ TO A POINT;
DISTANCE OF 121.09’ TO A POINT;
DISTANCE OF 90.07’ TO A POINT;
DISTANCE OF 130.66’ TO A POINT;
DISTANCE OF 341.19’ TO A POINT;
DISTANCE OF 176.16’ TO A POINT;
506.65’ TO A POINT; THENCE RUN

TI-~NCE RUN NORTH
THENCE RUN NORTH
THENCE RUN NORTH
THENCE RUN SOUTH
THENCE RUN NORTH
THENCE RUN NORTH
THENCE RUN NORTH
THENCE RUN SOUTH
THENCE RUN SOUTH

TI-~NCE RUN SOUTH
THENCE RUN NORTH
THENCE RUN SOUTH
THENCE RUN SOUTH

36°48’10’’ WEST A
17o22’37’’ EAST A
23o57’53’’ EAST A
42°29’43" EAST A
66°46’20’’ EAST A
89°08’08’’ EAST A
26o37’32" EAST A
74°18’53’’ EAST A
26o59’38’’ EAST A
16o09’44’’ WEST A
76°24’12" WEST A
16o45’43’ WEST A
35°52’12" EAST A

THENCE RUN SOUTH 83°51’41" EAST A
SOUTH 62°07’51’’ EAST A DISTANCE OF
SOUTH 38°09’38’’ WEST A DISTANCE OF

379.04’ TO A POINT; THENCE RUN NORTH 79°49’46’’ WEST A DISTANCE OF
842.00’ TO A POINT; THENCE RUN SOUTH 26043’26’’ WEST A DISTANCE OF
282.51’ TO A POINT; THENCE RUN SOUTH 66030’33" WEST A DISTANCE OF
58.56’ TO A POINT; THENCE RUN SOUTH 22%5’19" WEST A DISTANCE OF
519.65’ TO A POINT AND THE POINT OF BEGINNING.

SAID TRACT CONTAINS 34.444 ACRES.
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EXHIBIT J

PROCEDURES FOR REVIEW OF DESIGN MATERIALS

The Company acknowledges that the Schedule is "fast track" for design and
construction. In order to accommodate the expedited nature of the Schedule and
to avoid delays in the progress of the Work, the Company must make timely
decisions and grant approvals for the Design Materials and Design Work when
requested by the Design/Builder.

The Company will provide written approval with ) Days of
requested review for Design Materials and Design Work. The Company
acknowledges that the design Subcontractor and/or its consultants will not stop
work during the review and approval period, and that delays in issuing review
comments may impact the Substantial Completion dates given in Exhibit H. The
Company will inform the Design/Builder of any element of the Design Material
or Design Work that is not acceptable at the time of such review. If the Company
does not provide a written response within t  day review time, then
afte ays written notice from the Design/Builder, the Company
will have been deemed to approve the Design Materials or Design Work.

Except for.the final Cons,me, ion Documents, all Company approvals, comments,
and/or modifications will be incorporated into the next document iteration. The
Design/Builder and its Design Subcontractor will not be required to produce
revisions to review doe,,men, s, unless said documents are unacceptable to the
Company. Comments and/or modifications to the final Construction Documents
will be incorporated and issued through addenda or modification of the relevant
document.

4. The following constitute the anticipated review stages of the Design Work:

a. Design Development Documents: Review and approval will occur at
the Progress Set completion and Closing Progress Set completion.

The Progress Set will include the first iteration of Civil and
Architectural documents and is intended to demonstrate that
design progress has been achieved.

The Closing Progress Set will include Civil and Architectural "
(ingluding Structural, Mechardcal, Electrical and Plumbing)
documents with sufficient detail to demonstrate design intent and
substantial conformance to Phase V IFP requirements and DoN
requests.

b. Construction Documents: Review and approval will occur at four different
times:
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Permit and Pricing (50% Design Set): The Permit and Pricing
(50% Design Set) will be completed for Civil and Architectural
(including Structural, Mechanical, Electrical and Plumbing); the
date of completion for the Civil portion may precede the
remainder of the set. Completion of these documents will
coincide with the submission to the Third Party Plan Reviewer
for initial code compliance plan review. At this time the
Company will review all Drawings and Specifications.

Final (95% Design Set): The Final (95% Design Set) will be
completed for Civil and Architectural (including Structural,
Mechanical, Electrical and Plumbing); the date of completion for.
the Civil. portion may precede the remainder of the set.
Completion of these documents will coincide with the
submission to the Third Party Plan Reviewer for final code
compliance plan review. At this time the Company will give final
review of all drawings and specifications.

Back-check Set: The Back-check Set will be completed for Civil
and Architectural (including Struettrral, Mechanical, Electrical
and Plumbing); the date of completion for the Civil portion may
precede the remainder of the set. Completion of these documents
will coincide with the submission to the Third Party Plan
Reviewer for final back-check review of code compliance. The
Company will give final back-check review and approval of all
Drawing and Specifications upon review of the Back-check Set.

100% Construction Documents: The 100% Construction
Document will be completed for Civil and Architectural
(including Structural, Mechanical, Electrical and Plumbing); the
date of completion for the Civil portion may precede the
remainder of the set. Completion of.these doctmaents wili
coincide with the submission to the Third Party Plan Reviewer
for certification of approval and issued permit.

The following constitutes the anticipated submission schedule for the Design
Work:
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The Design!Builder shall provide a submittal register detailing the items to be
submitted by the Design/Builder to the Company for approval with

days of the execution of this Agreement. The Company shall review and
approve this list withi days from receipt of the register. The
Design~uilder will then provide submittals for review and approval in
accordance with the register. The Company shall approve individual submittals
submitted by the Design/Builder withi days of receipt.

Notwithstanding the for6going, if the Design/Builder and/or a Design
Subcontractor determine that the Company’s approval of a specific component,
item, or system is required to continue the Design Work in accordance with the
Schedule, and such approval is not described above, the Company shall give its
approval in accordance with paragraph 2 above.
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EXHIBIT L

INSURANCE REQUIREMENTS

Prior to commencement of any work under this Agreement and, except as noted below,
until the completion and final payment is made for the work, the Design/Builder, as a
Cost of Work, shall purchase and maintain in a company or companies lawfully
authorized to do business in the jurisdiction in which the Project is located, insurance
which protects the Design/Builder from claims which may arise from the work
performed. Such insurance will be placed with insurance company or companies having
an A.M. Best Rating of . Certificates of Insurance will be furnished to the Company
evidencing the required coverages as outlined below and will evidence the dates of such
coverage. The Design/Builder will require each Subcontractor to obtain insurance
coverage in types and amounts commensurate, with industry practice and the scope of
their respective subcontract.

Workers’ Compensation and Employers Liabili .ty: Coverage to comply with the laws
of the state of Georgia where the project is located and elsewhere as may be required.
Coverage shall include:

Commercial General Liability Coverage: Coverage to include the following
extensions;
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Automobile Liability Coverage: Coverage for damages because of bodily injury,
death or a person or persons, or property damage arising out of the ownership,
maintenance or use of a motor vehicle.

Commercial Umbrella Liability~ Coverage will apply excess of the Employer’s
Liability Limits, Commercial Automobile Liability Limits, and Commercial General
Liability Limits. Coverage to be written on a following form (except for
Products/Completed Operations)

Builder’s Risk Coverage

.
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The Design/Builder will endorse the Commercial General Liability, Automobile
Liability and Umbrella Policies to include the Company and the DoN as additional
insureds usin  or its equivalent. Coverage is to be endorsed to
reflect that this insurance is to be primary and non-cont6butory for the Company, and
the DoN, and shall include a waiver of subrogation for each of these entities.

The Design/Builder shall file Certificates of Insurance with the Company prior to the
commencement of work and/or payment. Such Certificates shall be subject to the
approval of the Company as to the adequacy of protection and qualifications of the
insurer. In the event that the Design/Builder fails to furnish and maintain the required
insurance and provide satisfactory evidence thereof~ the Company shall provid

written notice to the Design/Builder. Thereafter the Company shall have the right
to purchase and maintain insurance coverage as required per this Exhibit L, and
Design/Builder agrees to pay the cost of said insurance to the Company.

9. Compan~s Liability_ Insurance

The Company shall be responsible for purchasing and maintaining the Company’s
usual liability insurance, if desired. Optionally, the Company may purchase and
maintain other insurance for self-protection against claims which may arise from
operations under this Agreement. The Design/Builder shall not be responsible for
purchasing and maintaining this optional Company’s liability insurance unless
specifically required by the Contract Documents.



EXHIB!T M

DESIGN GROUP MEMBERS
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EXHIBIT N-1

FORM OF CONTRACTOR PAYMENT BOND AND PERFORMANCE BOND

[See Attached]
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EXIt[BIT P

DAVIS BACON COMPLIANCE

Design-Builder Audit Procedure:

Design/Builder (which also may be referred to as "Contractor" or "Prime Contractor")
shall comply with, and require subcontractors through their Subcontract Agreements to
comply with, provisions of the Davis-Bacon Act and the applicable Wage Decision
(attached hereto as Appendix P-l), and the Payrolls and Basic Records provision. The
Davis-Bacon Act as found in Federal Acquisition Regulation (FAR) 52.222-6 is provided
below, and is followed by the Payrolls and Basic Records provision.

Design-Builder shah require each subcontractor to submit their weekly payroll reports for
the month to the Design-Builder no later than the 7th day after the date the
subeontractor’s employees are paid their last payment for the month. Subcontractors
shall be advised that more frequent submissions may be required to resolve certain issues.

Design/Builder shall take appropriate action to ensure that employees performing work
on the project are properly classified and listed on the reports, and that minimum wages
and fringe benefits required by the Wage Decision are being paid. Design/Builder also
shall be responsible for reconciling, as necessary, the subcontraetor’s payroll reports with
its daily reports; conducting interviews, as appropriate, with subcontractor employees to
verify actual wages being paid; and identifying discrepancies and possible violations.

Design/Builder shall notify subcontractors of discrepancies and possible violations, and
enstwe that corrective actions, if required, are taken within 30 days. If the Design/Builder
and the subcontractor cannot resolve discrepancies or possible violations, or required
corrective actions have not been taken within 30 days, the Design/Builder shall submit a
report in detail to the Managing Member.

Design/Builder shall make all documents and materials, including its own certified
payroll reports, notifications regarding discrepancies and possible violations, and records
concerning all follow-up actions, available to Managing Member upon request.

Formal response by the Design/Builder Department of Labor representatives,
Congressional offices, or other interested parties shall be coordinated by the Managing
Member with the Naval Facilities Engineering Command Business Agreement Manager
for the project and’Labor Advisor prior to responding.
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Davis-Bacon Act (Feb 1995)

(a) All laborers and mechanics employed or working upon the site of the work
will be paid unconditionally and not less often than once a week, and without
subsequent deduction or rebate on any account (except such payroll deductions
as are permitted by regulations issued by the Secretary of Labor under the
Copeland Act (29 CFR part 3), the full amount of wages and bona fide fringe
benefits (or cash equivalents thereof) due at time of payment computed at rates
not less than those contained in the wage determination of the Secretary of Labor
which is attached hereto and made a part hereof, regardless of any contractual
relationship which may be alleged to exist between the Contractor and such
laborers and mechanics. Contributions made or costs reasonably anticipated for
bona fide fringe benefits under section l(b)(2) of the Davis-Bacon Act on behalf
of laborers or mechanics are considered wages paid to such laborers or
mechanics, subject to the provisions of paragraph (d) of this clause; also, regular
contributions made or costs incurred for more than a weekly period (but not less
often than quarterly) under plans, funds, or programs which cover the particular
weekly period, are deemed to be constructively made or incurred during such
period. Such laborers and mechanics shall be paid not less than the appropriate
wage rate and fringe benefits in the wage determination for the classification of
work actually performed, without regard to skill, except as provided in the clause
entitled Apprentices and Trainees. Laborers or mechanics performing work in
more than one classification may be compensated at the rate specified for each
classification for the time actually worked therein; provided, that the employer’s
payroll records accurately set forth the time spent in each classification in which
work is performed. The wage determination (including any additional
classifications and wage rates conformed under paragraph (b) of this clause) and
the Davis-Bacon poster (WH-1321) shall be posted at all times by the Contractor
and itssubcontractors at the site of the work in a prominent and accessible place
where it can be easily seen by the workers.

(b)(1) The Contracting Officer shall require that any class of laborers or
mechanics which is not listed in the wage determination and which is to be
employed under the contract shall be classified in conformance with the wage
determination. The Contracting Officer shall approve an additional classification
and wage rate and fringe benefits therefor only when all the following criteria
have been met:

(i) The work to be performed by the classification requested is not
performed by a classification in the wage determination.
(i_i) The classification is utilized in the" area by the construction industry.
(iii) The proposed wage rate, including any bona fide fringe benefits, bears
a reasonable relationship to the wage rates contained in the wage
determination.

(2) If the Contractor and the laborers and mechanics to be employed in the
classification (if known), or their representatives, and the Contracting Officer
agree on the classification and wage rate (including the amount designated for
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fringe benefits, where appropriate), a report of the action taken shall be sent by
the Contracting Officer to the Administrator of the:

Wage and Hour Division
Employment Standards Administration
U.S. Department of Labor
Washington, DC 20210

The Administrator or an authorized representative will approve, modify, or
disapprove every additional classification action within 30 days of receipt and so
advise the Contracting Officer or will notify the Contracting Officer within the
30-day period that additional time is necessary.
(3) In the event the Contractor, the laborers or mechanics to be employed in the
classification, or their representatives, and the Contracting Officer do not agree
on the proposed classification and wage rate (including the amount designated
for fi’inge benefits, where appropriate), the Contracting Officer shall refer the
questions, including the views of all interested parties and the recommendation
of the Contracting Officer, to the Administrator of the Wage and Hour Division
for determination. The Administrator, or an authorized representative, will issue
a determination within 30 days of receipt and so advise the Contracting Officer
or will notify the Contracting Officer within the 30-day period that additional
time is necessary.
(4) The wage rate (including fringe benefits, where appropriate) determined
pursuant to paragraphs (’0)(2) and (b)(3) of this clause shall be paid to all
workers performing work in the classification under this contract from the first
day on which work is performed in the classification.

(c) Whenever the minimum wage rate prescribed in the contract for a class of
laborers or mechanics includes a fringe benefit which is not expressed as an
hourly rate, the Contractor shall either pay the benefit as stated in the wage
determination or shall pay another bona fide fringe benefit or an hourly cash
equivalent thereof.

(d) If the Contractor does not make payments to a trustee or other third person,.
the Contractor may consider as part of the wages of any laborer or mechanic the
amount of any costs reasonably anticipated in providing bona fide fringe benefits
under a plan or program; provided, That the Secretary of Labor has found, upon
the written request of the Contractor, that the applicable standards of the Davis-
Bacon Act have been met. The Secretary of Labor may require the Contractor to
set aside in a separate account assets for the meeting of obligations under the
plan or program.
(End of clause)

Any action on the part of the Contracting Officer will be arranged by the Naval
Facilities Engineering Command Business Agreement Manager and Labor
Advisor.
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Payrolls and Basic Records.

(a) Payrolls and basic records relating thereto shall be maintained by the
Contractor and subcontractors during the course of the work and preserved for a
period of 3 years thereafter for all laborers and mechanics working at the site of
the work. Such records shall contain the name, address, and social security
number of each such worker, his or her correct classification, hourly rates of
wages paid (including rates of contributions or costs anticipated for bona fide
fringe benefits or cash equivalents thereof of the types described in section
l(b)(2)(B) of the Davis-Bacon Act), daily and weekly number of hours worked,
deductions made, and actual wages paid. Whenever the Secretary of Labor has
found, under paragraph (d) of the clause entitled Davis-Bacon Act, that the
wages of any laborer or mechanic include the amount of any costs reasonably
anticipated in providing benefits under a plan or program described in section
l(b)(2)(B) of the Davis-Bacon Act, the Contractor and subcontractors shall
maintain records which show that the commitment to provide such benefits is
enforceable, that the plan or program is financially responsible, and that the plan
or program has been communicated in writing to the laborers or mechanics
affected, and records which show the costs anticipated or the actual cost incurred
in providing such benefits. Contractors and subcontractors employing
apprentices or trainees under approved programs shall maintain written evidence
of the registration of apprenticeship programs and certification of trainee
programs, the registration of the apprentices and trainees, and the ratios and
wage rates prescribed in the applieable programs.

(b)(1) The Contractor shall prepare and retain and subcontractors submit for
each week in which any contract work is performed a copy of all payrolls to the
Contractor no later than the 7t~ day after the date the subcontractor’s employees
are paid their last payment for the month. The payrolls submitted shall set out
accurately and completely all of the information required to be maintained under
paragraph (a) of this clause. This information may be submitted in any form
desired. Optional Form WH-347 (Federal Stock Number 029-005-00014-1) is
available for this purpose and may be purchased from the Superintendent of
Documents, U.S. Government Printing Office, Washington, DC 20402.
The Prime Contractor is responsible for the submission of copies of payrolls by
all subcontractors.
(2) Each payroll submitted shall be accompanied by a "Statement of
Compliance," signed by the Contractor or subcontractor or his or hetagent who
pays or gupervises the payment of the persons employed under the contract and
shall certify-

(i) That the payroll for the payroll period contains the information required
to be maintained under paragraph (a) of this clause and that such
information is correct and complete;
(ii) That each laborer or mechanic (including each helper, apprentice, and
trainee) employed on the contract during the payroll period has been paid
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the full weekly wages earned, without rebate, either directly or indirectly,
and that no deductions have been made either directly or indirectly fi:om the
full wages earned, other than permissible deductions as set forth in the
Regulations, 29 CFR part 3; and
(iii) That each laborer or mechanic has been paid not less than the
applicable wage rates and fi’inge benefits or cash equivalents for the
classification of work performed, as specified in the applicable wage
determination incorporated into the contract.

(3) The weekly submission of a properly executed certification set forth on the
reverse side of Optional Form WH-347 shall satisfy the requirement for
submission of the "Statement of Compliance" required by paragraph (b)(2) of
this clause.
(4) The falsification of any of the certifications in this clause may subject the
Contractor or subcontractor to civil or criminal prosecution.under Section 1001
of Title 18 and Section 3729 of Title 31 of the United States Code.

(c) The Contractor or subcontractor shall make the records required under
paragraph (a) of this clause available for inspection, copying, or transcription by
the Prime Contractor, the Managing Member of the partnership, and the Naval
Facilities Engineering Command Business Agreement Manager or Labor
Advisor. The Contractor or subcontractor shall permit Prime Contractor, the
Managing Member or representatives of the Department of Labor to interview
employees during working hours on the job. If the Contractor or subcontractor
fails to submit required records or to make them available, the Prime Contractor
or Managing Member may, after written notice to the Contractor or
subcontractor, take such action as may be necessary to cause the suspension of
any further payment. Furthermore, failure to submit the required records upon
request or to make such records available may be grounds for debarment action
pursuant to 29 CFR 5.12.

Additional clarification and guidance may be issued regarding the implementation
and enforcement of the Davis-Bacon Act under the Design/Build Agreement.
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DAVIS BACON WAGE DETERMINATION
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A070020 MUD 0 REVISED 07/20/07 GA20
******** THIS WAGE DETERMINATION WAS REPLACED ON 07/20/07"*******
General Decision Number: GA070020 02/09/2007

Superseded General Decision Number: GTL20030020

State: Georgia

Construction Types: Residential

Counties: Baker, Calhoun, Clay, Decatur, Dougherty, Early,
Grady, Lee, Miller, Mitchell, Quitman, Randolph, Seminole and
Terrell Counties in Georgia.

RESIDENTIAL CONSTRUCTION PROJECTS (consisting of single family
homes and apartments up to and including 4 stories)

Modification Number
0

SUGAI981-008 08/01/1981

Publication Date
02/09/2007

Rates Fringes

Air Conditioning & Heating
Mechanic ....................... $ 5.15

Bricklayer ..................... $ 7.00

Carpenter ...................... $ 5.87

Cement Mason ................... $ 5.15

Drywall Finisher ............... $ 6.08

Drywall Hanger ................. $ 7.85

Electrician .................... $ 5.15

Insulation Installer ........... $ 5.15

Laborers:
Asphalt taker ............... $ 5.15
Mason tender ................ $ 5.15
Unskilled ................... $ 5.15

Painter ........................ $ 5.54

Plasterer ...................... $ 7.13

Plumbers and Pipefitters ....... $ 6.00

Power equipment operators:
Backhoe ..................... $ 5.!5
Front end loader ............ $ 5.15

Albany Davis-Baoon Wage.doe
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Motor grader ................ $ 6.00
Roller ...................... $ 5.15
Scraper, pan ................ $ 5.15
Spreader, screed ............ $ 5.15
Tractor ..................... $ 5.15

Roofer ......................... $ 5.15

Sheet Metal Worker ............. $ 5.74

Tile Setter .................... $ 6.25

Truck Driver ................... $ 5.!5

WELDERS - Receive rate prescribed for craft performing
operation to which welding is incidental.

Unlisted classifications needed for work not included within
the scope of the classifications listed may be added after
award only as provided in the labor standards contract clauses
(29CFR 5.5 (a)(I) (ii)).

In the listing above, the "SU" designation means that rates
listed under the identifier do not reflect collectively
bargained wage and fringe benefit rates. Other designations
indicate unions whose rates have been determined to be
prevailing,

WAGE DETERMINATION APPEALS PROCESS

i.) Has there been an initial decision in the matter? This can
be:

an existing published wage determination
survey underlying a wage deter~nation
Wage and Hour Division letter setting forth a position on
wage determination matter
conformance (additional classification and rate) ruling

On survey related matters, initial contact, including requests
for summaries of surveys, should be with th~ Wage and Hour
Regional Office for the area in which the survey was conducted
because those Regional Offices have responsibility for the
Davis-Bacon survey program. If the response from this initial
contact is not satisfactory, then the process described in 2.)
and 3.) should be followed.

With regard to any other matter not yet ripe for the formal
process described here, initial contact should be with the
Branch of Construction Wage Determinations. Write to:

Albany Davis-Bacon Wage.doe
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Branch of Construction Wage Determinations
Wage and Hour Division
U.S. Department of Labor
200 Constitution Avenue, N.W.
Washington, DC 20210

2.) If the answer to the question in i.) is yes, then an
interested party (those affected by the action) can request
review and reconsideration from the Wage and Hour Administrator
(See 29 CFR Part 1.8 and 29 CFR Part 7). Write to:

Wage and Hour Administrator
U.S. Department of Labor
200 Constitution Avenue, N.W.
Washington, DC 20210

The request should be accompanied by a full statement of the
interested party’s position and by any information (wage
payment data, project description, area practice material,
etc.) that the requestor considers relevant to the issue.

3.) If the decision of the Administrator is not favorable, an
interested party may appeal directly to the Administrative
Review Board (formerly the Wage Appeals Board). Write to:

Administrative Review Board
U.S. Department of Labor
200 Constitution Avenue, N.W.
Washington, DC 20210

4.) All decisions by the Administrative Review Board are final.

END OF GENERAL DECISION

Alba~ Davis-Bacon Wage.doe
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~XH-IBIT Q-2

SITE PLAN

[See Attached]
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COSTS AND RESPONSIBILITIES PERFORMED BY THE COMPANY 
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EXECUTION COPY

PHASE VI DESIGN/BUILD AGREEMENT

By and Between

Camp Pendleton & Quantico Housing, LLC

and

C, as Design/Builder

Dated as of January 15, 2010
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PHASE VI DESIGN/BUILD AGREEMENT

This Phase VI Design!Build Agreement (this "Agreement") dated as of January 15, 2010
and effective for all purposes as of January 15, 2010 (the "Effective Date") is by and between
Camp Pendleton & Quantico Housing, LLC, a Delaware limited liability company (the
"Company"), an ompany
(the "Design/Builder").

RECITALS

WHEREAS, the Company has selected the Design/Builder to perform, either directly or
pursuant to Subcontracts (hereinafter defined), the design, engineering and construction services
set forth in this Agreement and the Contract Documents (hereinafter defined); and

WHEREAS, the Design/Builder is ready, willing and able to perform the services
required in accordance with the telanS and conditions of this Agreement.

NOW, THEREFORE, in consideration of the Recitals, and other good and valuable
consideration, the receipt and sufficiency of which are hereby acknowledged, the palsies,
intending to be legally bound, do hereby agree as follows:

ARTICLE 1
DEFINITIONS

1.1 "ACM" shall have the meaning set forth in the Amended and Restated Ground Lease.

1.2 "Additional Services Fee" shall have the meaning set forth in Section 6.5.2.1 hereof.

1.3 "Affiliate" means with respect to any entity, a second entity which is controlled by, controls
or is under common control with such first entity.

1.4 "Agreement" means this Phase VI Design/Build Agreement and all amendments and/or
modifications hereto executed by the Parties.

1.5 "Alternate" shall have the meaning set forth in Section 9.3.2 hereof.

1.6 "Amended and Restated Ground Lease" shall have the meaning set forth in the Operating
Agreement.

1.7 "Applicable Laws" means all laws (including, without limitation, the Davis-Bacon Act),
codes, ordinances, rules, regulations and orders of governmental authorities having jurisdiction
over the applicable Site and/or the Work.

1.8 "Application for Payment" means the document prepared by the Design/Builder and
submitted to the Company showing the Design!Builder’s entitlement to progress payments, the
requirements of which are more fully described in Section 5.3 hereof.

1.9 "Architect" mean nc.

1
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1.10 "Authorized Representatives" means those individuals appointed by the Company and
the Design/Builder from tilne to time in accordance with the provisions of Section 3.1.1 and
Exhibit K hereof.

1.11 "CCIP" shall have the meaning set forth in Exhibit D hereof.

1.12 "Certificate of Substantial Completion" means a certificate prepared by the
DesigrdBuilder and forwarded to the Company stating that the DesiglVBuilder believes in good
faith that the Work or applicable portion thereof is Substantially Complete.

1.13 "Certificate of Final Completion" means a certificate prepared by the Design/Builder
and forwarded to the Company stating that the Design/Builder believes in good faith that the
Work or applicable portion thereof is Finally Complete and that the DesigrdBuilder is entitled to
final payment in accordance with the provisions of Section 5.13 hereof.

1.14 "Change Directive" means a written order signed by the Company directing a change in
the Work. A Change Directive shall state a proposed basis for adjustment, if any, in the

/or Schedule. The Company may order changes in the Work
within the general scope of this Agreement, and a Change Directive shall be used in the absence
of total agreement on the terms of a Change Order.

1.15 "Change Order" means a written order signed by the Design!Builder and the Company
authorizing a change in the Work, which also may adj /or the Schedule, and
which shall constitute a Modificatio d/or Schedule may be changed only by
Change Order.

1.16 "Change Proposal" means a proposal for a Change Order submitted by the
Design/Builder to the Company, either at the request of the Company, or at the Design!Builder’s
own initiative.

1.17

1.18

1.19

"Civil Engineer" mean Inc.

"Claims" shall have the meaning set forth in Section 2.3.1.2 hereof.

"Company" means Camp Pendleton & Quantico Housing, LLC, a Delaware limited
liability company.

1.20 "Company Event of Default" shall have the meaning set forth in Section 12.3 hereof.

1.21 "Company Indemnified Parties" means the Company, its members, agents, partners
and employees.

1.22 "Construction Agreement’! means, either individually or collectively, (i) that certain
Marine Palms New Build Construction Agreement, (ii) that certain Phase VI Stuart Mesa
Construction Agreement, or (iii) that certain 0-6 Renovation Construction Agreement.
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1.24 "Construction Consultant" means T n, its
successors and assigns.

1.25 "Construction Documents" means the plans and specifications prepared by the
Architect or a lnember of the Design Group for the Project, approved by the Company, and
incorporated into this Agreement by reference after such approval, to be used to construct the
Project. The Construction Documents shall set forth in detail all items necessary to complete the
construction of the Project in accordance with the Contract Documents (subject to their
completion following commencement of the Construction Phase). All material amendments and
modifications to the Construction Documents must be approved by the Company and the
Design!Builder prior to incorporation into this Agreement.

1.26 "Construction Notice to Proceed" means the notice given by the Company to the
Design!Builder stating that a Site is available to the Design!Builder and directing the
Design!Builder to commence construction of the Project.

1.27 "Construction Phase" means the period set forth in the Schedule beginning with the
issuance of the Construction Notice to Proceed and ending on the date of Substantial Completion
of the Project.

1.28 "Construction Work" means that portion of the Work consisting of the provision of
labor, materials, equipment and services provided in connection with the construction of the
Project as set forth in the Contract Documents, and subcontracted by the Design/Builder to the
Contractor.

1.29 "Contract Documents" means this Agreement and those documents set forth on Exhibit
_C all of which form the entire integrated agreement between the Company and the
Design/Builder.

1.30 "Contract Time" means the period of time as set forth in this Agreement, including
authorized adjustments, allotted in the Schedule for the Substantial Completion of the Work.

1.31 "Contractor" means th hip.

1.32 "Contingency" shall have the meaning set forth in Section 5.17.

1.33 "Cost of the Work" consists of those items of Work which are to be paid for by the
Company to the Design!Builder in accordance with the Contract Documents, and includes those
categories Of costs set forth as allowable on Exhibit 

ly

401076737



1.34 "CPM" means a critical path method schedule in the form of precedents, networks and
time sequences.

1.35 "Credit Provider" shall have the meaning as set forth in the Operating Agreement.

1.36 "D/B Submission" shall have the meaning set forth in Exhibit F attached hereto.

1.37 "Day" or "Days" means calendar days. If a Day requiring notice or action falls on a
weekend or national or local holiday, the next non-weekend or non-holiday shall be applicable.
"Business Day" or "Business Days" means Days, other than weekend, national or local
holidays, in which federal or state government agencies in the State of California are open for
business.

1.38 "Design/Builder" means 

1.39 "Design/Builder Event of Default" shall have the meaning set forth in Section 12.1
hereof.

1.40 "Design/Builder Indemnified Parties" means the Design/Builder, the Contractor and
the Architect, and each of their respective partners, shareholders, members, managers, directors,
officers, employees, subcontractors and agents.

1.41 "Design/Builder Initiated Change Orders" means Design!Builder initiated Change
Ordersother than any Force Maj cure Change Orders.

1.42 "Design Architect Agreement" means that certain Phase VI Design Architect
Agreement between the Architect and the Design!Builder dated as of the Effective Date, as
amended and modified from time to time.

1.43 "Design Group" means all architects and engineers having a contract with the
Design!Builder or Architect to furnish architectural or engineering services for the Project.
Members of the Design Group are listed on Exhibit M-1 (with respect to the Marine Palms New
Build Scope of Work), Exhibit M-2 (with respect to the Phase VI Stuart Mesa Scope of Work)
and Exhibit M-3 (with respect to the 0-6 Renovation Scope of Work) attached hereto. The
Architect is a member of the Design Group where the context requires.

1.44 "Design Materials" means any and all documents, shop drawings, electronic
information, data, plans, drawings, sketches, illustrations, specifications, descriptions, models
and other information developed, prepared, furnished, delivered or required to be delivered by
the Design!Builder (a) to the Company under the Contract Documents or (b) developed or
prepared by the Design/Builder specifically to discharge its duties under the Contract
Documents.
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1.45 "Design Phase" means the period set forth in the Schedule commencing with the
Design/Builder’s receipt of a Notice to Begin Design and ending upon the date the Company
approves the Construction Documents.

1.46 "Design Work" means that portion of the Work consisting of the design required to be
provided in connection with the design of the Project as set forth in the Contract Documents, and
subcontracted by the Design/Builder to the Architect, which shall be performed consistent with
the standards of professional care exercised by national design firms.

1.47 "DON" means the United States of America, Department of the Navy.

1.48 "Effective Date" shall have the. meaning set forth in the first paragraph of this
Agreement.

1.49 "Environmental Documents" means the environmental documents listed on Exhibit C.

1.50 "Excusable Delay" shall have the meaning set forth in Section 4.6.1 hereof.

1.51 "Facility Engineering and Acquisition Division" or "FEAD" shall have the meaning
set forth in Section 2.16.1 hereof.

1.52 "Fee" means t

nt.

1.53 "Final Completion" or "Finally Complete" means the point at which the Work or a
portion thereof has been completed in accordance with the terms and conditions of the Contract
Documents, including Punch list items.

1.54 "First Mortgage Loan Documents" shall have the meaning as set forth in the Operating
Agreement.

1.55 "Force Majeure" means labor dispute, fire, unusual delay in transportation or delivery,
unavoidable casualty, flood (assuming Design/Builder has taken reasonable precautions),
earthquake, epidemic, civil disturbance, war, terrorism, freight embargo, riot, sabotage (by
persons other than the Design/Builder, Subcontractors and Team Subcontractors), materially
adverse weather conditions, labor or material shortage or any other similar act or condition, in
each case only to the extent the event in question is beyond the control of and not caused by the
fault or negligence of the Design/Builder.
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1.57 "Governmental Approvals" means those governmental (including agency) actions
required to be obtained by the Company and necessary for the completion of the Project,
including, but not limited to, modification of existing zoning, vacation of certain streets and/or
alleys, and modifications to or variances from applicable building codes, all as more fully
described on Exhibit F hereto.

1.58 "Hazardous Materials" means any substance:

the presence of which requires investigation or remediation under any federal,
state or local law, statute, regulation, ordinance, order, action, policy or common
law;

which is or becomes defined as a "hazardous waste", "hazardous substance",
"hazardous material", ,toxic substance", "hazardous pollutant", "toxic pollutant",
or contaminant under any federal, state or local law, statute, regulation, rule or
ordinance or amendments thereto, and all applicable judicial, administrative or
regulatory decrees, judgments or orders relating to the protection of human health
or the environment, including, without limitation, the Comprehensive
Environmental Response, Compensation and Liability Act, 42 U.S.C. §§ 9601 et
se__~. ("CERCLA"), as amended, the Resource, Conservation and Recovery Act,
as amended, 42 U.S.C. §§ 6901 et seq. ("RCRA"), the Toxic Substances Control
Act, 15 U.S.C. §§ 2601-2671, the Clean Air Act, 42 U.S.C. §§ 7401 et se%, and
the Federal Water Pollution Control Act, 33 U.S.C. §§ 1251 to 1387, as the
foregoing may be amended from time to time (collectively, the "Environmental
Laws");

which is petroleum, including crude oil or any fraction thereof not otherwise
designated as a "hazardous substance" under CERCLA, including without
limitation gasoline, diesel fuel or other petroleum hydrocarbons;

which is toxic, explosive, corrosive, flammable, infectious, radioactive,
carcinogenic, mutagenic, or otherwise hazardous and is or becomes regulated by
any governmental authority or instrumentality of the United States or jurisdiction
in which the Project is located;

the presence of which on the site causes or threatens to cause a nuisance or
trespass upon the site or adjacent properties or poses or threatens to pose a hazard
to the health or safety of persons on or about the site; or

Underground Storage Tanks as defined in Section 9001 of RCRA, 42 U.S.C. §
6991.

1.59 "Hourly Rates for Additional Services" shall have the meaning set forth in Section
6.5.2.1hereof.

1.60 of.
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1.61 "Inexcusable Delay" shall have the meaning set forth in Section 4.6.1 hereof.

1.62 "Landscaping Work" shall mean the landscaping provided for new units as more fully
described in Exhibit A-1. Exhibit A-2, or Exhibit A-3, respectively.

1.63 "LBP" shall have the meaning set forth in the Amended and Restated Ground Lease.

1.64 "Liquidated Damages" shall have the meaning set forth in Section 4.6.4 hereof.

1.65 "Managing Member" mean
.

1.66 "Marine Palms New Build Construction Agreement" means that certain Marine Palms
New Build Construction Agreement between the Contractor and the Design!Builder dated as of
the Effective Date, as amended and modified from time to time.

1.67 "Marine Palms New Build Schedule" means the schedule attached hereto as Exhibit H-
1_, pursuant to which the Design/Builder has agreed to achieve Substantial Completion and Final
Completion of the Work at the Marine Palms New Build Site. The Marine Palms New Build
Schedule shall be adjusted pursuant to the provisions of the Contract Documents.

1.68 "Marine Palms New Build Scope of Work" means all labor, materials and selazices
required to be performed or provided by the Design/Builder pursuant to the provisions of the
Contract Documents, as more fully described in Exhibit A-1 hereto.

1.69 "Marine Palms New Build Site" means the property identified on Exhibit I-1 attached
hereto.

1.70 "Mobilization Plan" shall have the meaning set forth in Section 2.11 hereof.

1.71 "Modification" means an amendment to this Agreement executed by the Parties after the
Effective Date.

1.72 "Notice to Begin Design" means the notice given by the Company to the Desigaa!Builder
statingthat the Design!Builder is authorized to begin the design of the Project.

1.73 "0-6 Renovation Construction Agreement" means that certain 0-6 Renovation
Construction Agreement between the Contractor and the Design!Builder dated as of the Effective
Date, as amended and modified from time to time.

1.74 "0-6 Renovation Schedule" means the schedule attached hereto as Exhibit H-3,
pursuant to which the Design/Builder has agreed to achieve Substantial Completion and Final
Completion of the Work at the 0-6 Renovation Site. The 0-6 Renovation Schedule shall be
adjusted pursuant to the provisions of the Contract Documents.

1.75 "0-6 Renovation Scope of Work" means all labor, materials and services required to be
performed or provided by the Design!Builder pursuant to the provisions of the Contract
Documents, as more fully described in Exhibit A-3 hereto.
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1.76 "0-6 Renovation Site" means the property identified on Exhibit I-3 attached hereto.

1.77 ,Operating Agreement" means that certain Fourth Amended and Restated Limited
Liability Company Operating Agreement of Camp Pendleton & Quantico Housing, LLC dated as
of January 15, 2010.

1.78 "OSItA" shall have the meaning set forth in Section 10.2.2 hereof.

1.79 "Overhead" means 

t.

1.80 "Party" or "Parties" means the Company and/or the Design/Builder, their respective
permitted successors and/or assigns, and any other future signatories to this Agreement.

1.81 "Payment and Performance Bonds" means the payment bond and performance bonds
issued by a Surety, in the forms set forth as Exhibit N-1 hereto (with respect to Contractor-
furnished payment and performance bonds) or Exhibit N-2 (with respect to Subcontractor-
furnished payment and performance bonds), covering the faithful performance and completion of
the Construction Work at the Sites, including payment for all materials and labor furnished or
supplied in connection with such Construction Work, by the Contractor, as required under the
applicable Construction Agreement.

1.82 "Phase V! Offer" shall have the meaning as set forth in the Operating Agreement.

1.83 "Phase VI IFP" shall have the meaning as set forth in the Operating Agreement.

1.84 "Phase VI Stuart Mesa Construction Agreement" means certain Phase VI Stuart Mesa
Construction Agreement between the Contractor and the Design/Builder dated as of the Effective
Date, as amended and modified fi’om time to time.

1.85 "Phase VI Stuart Mesa Schedule" means the schedule attached hereto as Exhibit H-2,
pursuant to which the Design/Builder has agreed to achieve Substantial Completion and Final
Completion of the Work at the Phase VI Stuart Mesa Site. The Phase VI Stuart Mesa Schedule
shall be adjusted pursuant to the provisions of the Contract Documents.

1.86 "Phase VI Stuart Mesa Scope of Work" means all labor, materials and services
required to be performed or provided by the Design!Builder pursuant to the provisions of the
Contract Documents, as more fully described in Exhibit A-2 hereto.

1.87 "Phase VI Stuart Mesa Site" means the property identified on Exhibit I-2 attached
hereto.

1.88 "Product Data" shall have the meaning set forth in Section 2.15.2.2 hereof.
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1.89 "Project" means the facilities located on the Sites, together with all on-site infrastructure,
site improvements and appurtenances to be designed, constructed and installed in connection
therewith, as more fully set forth and described in the Contract Documents and as are required
thereby or reasonably inferred therefrom.

1.90 "Punch list" means those minor items of Work to be completed after Substantial
Completion and prior to Final Completion, which do not prevent the Project from being used for
the purpose for which it is intended and which will not prevent occupancy.

1.91 "Retainage" means the amount withheld from progress payments from the Company to
the Design/Builder from time to time, as more fully described in Section 5.5 hereof.

1.92 "Samples" shall have the meaning set forth in Section 2.15.2.3 hereof.

.

1.94 "Schedule" means, individually or collectively, the Marine Palms New Build Schedule,
the Phase VI Stuart Mesa Schedule, or the 0-6 Renovation Schedule.

1.95 "Scheduled Date of Substantial Completion" means those dates contained in the
Schedule, pursuant to which the Design/Builder has agreed to achieve Substantial Completion of
various portions of the Work in accordance with the Schedule, as adjusted for approved
extensions of time.

1.96 "Scope of Work Submittal Documents" means the drawings, specifications and other
documents prepared for the Design!Builder by the Architect (as more particularly set forth on
Exhibit C hereto) for the Company’s review and approval prior to the preparation of the
Construction Documents. The Scope of Work Submittal Documents shall illustrate the scale and
relationship of Project components, outline the nature and structural exterior and three
dimensional scale of the Project, and shall ~x and describe in detail the configuration and
character of the Project concerning all items of the Project necessary for the complete and final
preparation of the Construction Documents in accordance with the requirements of the Contract
Documents, including architectural, mechanical and electrical systems, materials and such other
elements as may be appropriate.

1.97 "Self-Performed Work" shall have the meaning set forth in Section 8.3 hereof.

1.98 "Separate Contractors" means those individuals or entities (other than the
Design/Builder) who have entered into arrangements with the Company for the provision of
labor, materials or other services in connection with the Project.

1.99 "Shop Drawings" shall have the meaning set forth in Section 2.15.2.1 hereof.

1.100 "Sites" means the Marine Palms New Build Site, the Phase VI Stuart Mesa Site and the
0-6 Renovation Site (each of which may be referred to herein individually as a "Site"), as more
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fully described on Exhibit I-1, Exhibit I-2, Exhibit I-3 hereto, respectively, and any other real
property on which the Work will be performed.

1.101 "SMAP Option" shall have the meaning set forth in Section 2.1.2 hereof.

1.102 "SMAP Option Units Change Order" shall have the meaning set forth in Section 2.1.2
hereof.

1.103 "Subcontract" means an agreement between the Contractor, the Architect, or the
Design!Builder (other than agreements between the Design/Builder and the Team
Subcontractors) and another person or entity engaged to perform a portion of the Work, together
with any and all amendments thereto.

1.104 "Subcontractor" means an individual or entity who has emered into an agreement with
either the Architect, the Contractor or the Design/Builder (other than Team Subcontractors) for
the provision of labor, materials or other services required to be performed by the Design!Builder
under the Contract Documents.

1.105 "Substantial Completion" or "Substantially Complete" means, with respect to various
portions of the Work, the stage in the progress of such Work when such Work is complete, with
the exception of Punch list items, in accordance with the Contract Documents, so that it may be
used by the Company for its intended purpose.

1.106 "Surety" means one or more issuers of the Payment and Performance Bonds, each of
which shall be (a) on the Treasury List for the amount of its responsibility; and (b) licensed to do
business in the state where the Project is located.

1.107 "Team Subcontract" means an agreement between the Contractor or the Architect and
the Design/Builder in which the Design/Builder delegates a portion of its responsibilities under
this Agreement, together with any and all amendments thereto.

1.108 "Team Subcontractors" means the Contractor and the Architect.

1.109 "Trustee" shall have the meaning set forth in the Operating Agreement.

1.110 "United States Member" means The United States of America, Department of the Navy,
in its capacity as a member of the Company.

1.111 "Work" or "Scope of Work" means, either individually or collectively, the Marine
Palms New Build Scope of Work, the Phase VI Stuart Mesa Scope of Work or the 0-6
Renovation Scope of Work. The terms Work or Scope of Work include Design Work,
Construction Work, and Landscaping Work.

ARTICLE 2
SCOPE OF WORK

2.1 Performance of Work.
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2.1.1 The Design!Builder covenants and agrees that it shall be responsible for
performing and completing, and for causing all Team Subcontractors and Subcontractors to
perform and complete, the Work in accordance with the Scope of Work set forth in Exhibit A-l,
Exhibit A-2 and Exhibit A-3, and the Schedule set forth in Exhibit H-l, Exhibit H-2 and Exhibit
H-3, as adjusted for extensions of time as permitted in this Agreement, the Contract Documents
and Applicable Laws. The Design/Builder covenants that the Design Work and the Design
Materials provided thereunder shall be appropriate for the purposes stated in Exhibit A-1, Exhibit
A-2 and Exhibit A-3, respectively. Although it is the responsibility of the Design/Builder to
conform the Work to Applicable Laws at all times, to the extent there is a change in one or more
Applicable Laws after the date of execution of this Agreement, and such change has the effect of
increasing the cost or time of performance of the Work, such change shall be the subject of a
Change Order under the provisions of Article 6 hereof. Additionally, the Design!Builder shall be
responsible for achieving Substantial Completion of the Project or portions thereof by the
Scheduled Date(s) of Substantial Completion, as the same may be extended from time to time
pursuant to the provisions of this Agreement, and shall achieve Final Completion within a
reasonable time thereafter.

2.1.2 

ny.

2.1.3 As more particularly described in the 0-6 Renovation Scope of Work, five units
in total are to be renovated at the 0-6 Renovation Site pursuant to a delivery schedule outlined in
the 0-6 Renovation Scope of Work and the 0-6 Renovation Schedule. The 0-6 Renovation
Schedule assumes that the 0-6 Renovation Scope of Work shall be performed continuously, and
that the Design/Builder will not have to demobilize or be delayed from starting the next unit set
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forth in the 0-6 Renovation Schedule. Among other things, in the event the Company fails to
deliver the 0-6 First Supplemental Notice to Proceed (as defined in the 0-6 Renovation Scope of
Work) and/or the O-6 Second Supplemental Notice to Proceed (as defined in the 0-6 Renovation
Scope of Work) on or before the Second 0-6 Scope Reduction Trigger Date (as defined in the O-
6 Renovation Scope of Work), then the parties shall negotiate and execute the O-6 Deductive
Change Order, all as more particularly defined and described in the 0-6 Renovation Scope of
Work.

The Design/Builder will mobilize to begin work on the O-6 Renovation Scope of Work
within thirty (30) days after receiving the Construction Notice to Proceed pertaining to the Initial
0-6 Units from the Company. The parties acknowledge and agree that the 0-6 Renovation
Scope of Work P is contingent upon the Design/Builder’s ability to share
management and overhead resources between the 0-6 Renovation Site and the Marine Palms
New Build Site. Accordingly, the Company acknowledges that, notwithstanding anything to the
contrary in this Agreement, the Design!Builder must receive the Construction Notice to Proceed
for the Marine Palms New Build Scope of Work within thirty (30) days following the
Design!Builder’s receipt of a Construction Notice to Proceed for the 0-6 Renovation Scope of
Work in order to capture the shared overhead and management resources described herein. If the
Construction Notice to Proceed for the Marine Palms New Build Scope of Work is not received
by the Design/Builder within such thirty (30) day period, the Company agrees that the
Design/Builder will not be required to execute the 0-6 Renovation Scope of W

 without a Change Directive in accordance with Article 6 of this Agreement.

2.2 Professional Standard.

2.2.1 Standards of Performance. The Work shall be performed in accordance with
the professional standards applicable to projects, buildings or work of complexity, quality and
scope comparable to the Work and the Project, and shall be performed by the Design!Builder,
Team Subcontractors and other Subcontractors. The Design/Builder may make such additions or
substitutions to personnel and responsibilities as it deems necessary or appropriate in order to
carry out its responsibilities hereunder, provided such personnel shall be suitably qualified.
Nothing in this Agreement shall be construed to create any contractual liability between the
Company and either Team Subcontractors or Subcontractors, except as otherwise specifically
provided herein.

2.3 Use of Design Materials.

2.3.1 Use of Design Materials.

2.3.1.1 The Company shall have unlimited rights to copy and use solely in
connection with the Project all Design Materials, including the fight to use same on the Project at
no additional cost to the Company, regardless of degree of completion of the Design Materials,
provided that said services performed have been fully paid for as required by the terms of this
Agreement. The Design/Builder agrees to and does hereby grant to the Company and any
assignee or successor of the Company as owner of the Project a royalty-free license to any such
Design Materials as to which the Design/Builder may assert any rights under the patent or
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copyright laws. The Design/Builder, as part of its agreements with any Team Subcontractor,
Subcontractor or consultant, will secure such license and use rights from each such entity, and
shall defend, indemnify and hold the Company Indemnified Parties harmless from any claims by
such entities for copyright or patent infringement.

2o3.1.2 The Company shall indemnify and hold halanless the Design!Builder
Indemnified Parties from and against all claims, liabilities, ~demands, actions, costs and expenses
(including attorneys’ and experts’ fees and costs) (collectively, "Claims") (a) arising from any use
by the Company, its successors or assigns of such Design Materials if this Agreement is
terminated by the Company prior to Substantial Completion of the Work, or (b) arising as a result
of amendments or modifications of any such Design Materials made without the prior written
consent of the Design/Builder.

2.4 Local Conditions; Environmental Site Conditions.

2.4.1 Local Conditions. Subject to the provisions of Exhibit A-l, Exhibit A-2 and
Exhibit A-3, the Design/Builder represents that it has taken steps reasonably necessary to
ascertain the nature and location of the Work, and that it has investigated and satisfied itself as to
the general and local conditions which are applicable to the Work such as (a) conditions bearing
on transportation, disposal, handling and storage of materials; (b) the availability of labor, water,
power and roads; (c) normal weather conditions; (d) observable physical conditions at the Sites;
(e) the surface conditions of the ground; and (f) the character of equipment and facilities needed
prior to and during the performance of the Work. To the extent the Design!Builder encounters
subsurface or concealed conditions or existing utilities which differ materially from that actually
known by the Design/Builder as of the date of this Agreement or the Contract Documents listed
on Exhibit C, then notice by the Design!Builder shall be given to the Company promptly before
conditions are disturbed and in no event later than s Days after the first
observance of the conditions if a Change Order is contemplated by the Design/Builder due to
such condition. Such materially different conditions shall entitle the Design!Builder to an
equitable adjustment in th chedule pursuant to the Change Order provisions of
this Agreement.

2.4.2 Hazardous Materials. To the extent the Design!Builder encounters Hazardous
Materials at the Sites (and not brought there by the Design/Builder, Team Subcontractors or
Subcontractors or not expressly identified and included in the Scope of Work, including, but not
limited to, LBP and ACM), the Design/Builder shall notify the Company in accordance with the
provisions of Section 2.4.1 above; provided, however, that the Design/Builder shall have no
obligation, whether by Change Order or otherwise, to participate in any way in the removal,
disposal or treatment of such Hazardous Materials unless the Design/Builder, at its sole
discretion, elects to do so. The Design/Builder includes the removal of all known existing above
and below grade structures in the Scope of Work including the removal of any known Hazardous
Materials, Which were identified in the Environmental Documents or known as of the date of this
Agreement by the Design!Builder or Affiliates in the above grade structures.

2.4.3 Below Grade Utilities. Unless otherwise set forth in Exhibit A-l, Exhibit A-2 or
Exhibit A-3, respectively, the Design/Builder also includes in the Scope of Work the removal of
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any below grade utilities which will interfere with new construction and which were identified in
the Phase VI IFP (as it relates to the Work), the Contract Documents listed on Exhibit C, or
known as of the Effective Date to the Design/Builder or Affiliates, and the Design/Builder has
the option to abandon the existing utilities in place if they do not interfere with new construction,
unless otherwise set forth in Exhibit A-l, Exhibit A-2 or Exhibit A-3, respectively. If the
utilities are made of Hazardous Materials or are insulated with Hazardous Materials, and the
Hazardous Materials were identified in the Environmental Documents or known as of the
Effective Date by the Design/Builder or Affiliates, the Design!Builder includes the removal in
the Scope of Work unless the Design/Builder elects to abandon the utilities in place (unless
removal is required under Exhibit A-l, Exhibit A-2 or Exhibit A-3, respectively). Any other
Hazardous Materials besides those specifically identified in this Section 2.4.3 and Section 2.4.2
above are not included in the Scope of Work.

2.5 Scope of Work Submittal Documents and Construction Documents.

2.5.1 General. The Company has given the Design!Builder the Notice to Begin
Design, and the Design/Builder has instructed the Architect and its Subcontractors to commence
preparation of the Scope of Work Submittal Documents for review and approval by the
Company. After such approval, the Design!Builder shall cause the Architect and its
Subcontractors to prepare the Construction Documents. The Scope of Work Submittal
Documents and Construction Documents shall be consistent with, and develop in detail, the
intent of the Contract Documents, and shall include documents customarily required for
regulatory approval by governmental agencies. The Construction Documents shall also provide
information customarily necessary for the use of such documents by those in the building trades
and include all documents required for the complete and final construction of the Project, other
than such details customarily developed in shop drawings or otherwise during construction. The
Design/Builder’s submittal and the Company’s review of the Scope of Work Submittal
Documents and the Construction Documents shall be conducted in accordance with the durations
and procedures set forth in Exhibit H-1 and Exhibit J-1 (with respect to the Marine Pahns New
Build Scope of Work) or set forth in Exhibit H-2 and Exhibit J-2 (with respect to the Phase VI
Stuart Mesa Scope of Work) hereto or set forth in Exhibit H-3 and Exhibit J-3 (with respect to
the 0-6 Renovation Scope of Work), and in accordance with the dates therefor set forth in the
Schedule set forth in Exhibit H-l, Exhibit H-2 or Exhibit H-3, respectively. Such review shall
not relieve the Design!Builder from its responsibilities under this Agreement, or be deemed to be
an approval or waiver by the Company of any deviation fi’om, or of the Design!Builder’s failure
to comply with, any provision or requirement of the Contract Documents, unless such deviation
or failure has been identified as such in writing in the document submitted for approval by the
Design!Builder and approved by the Company.

2.5.2 Reliance on Approvals. The DesigrdBuitder shall be entitled to rely on the
approvals of the Company with respect to the Design Materials. If the Company revokes,
modifies or otherwise changes in a material way its approval, or modifies the original Scope of
Work requiring modification to one or more systems which have been designed and approved,
the Design/Builder shall be entitled to a Change Order in accordance with the provisions of
Article 6 hereof. No Change Order shall be issued to the extent such modification is due to the
fault or negligence of the Design/Builder.
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2.5.3 Review of Contract Documents and Field Conditions. The Design!Builder
shall be responsible for all errors, inconsistencies or omissions in the Construction Documents.
The Design!Builder shall take field measurements and verify field conditions and shall carefully
compare such field conditions and measurements and other information lcnown to the
Design/Builder with the Contract Documents before commencing activities. The Design!Builder
shall perform the Work in accordance with the Contract Documents (including, without
limitation, the Environmental Documents) and submittals approved in accordance with the
durations and procedures set forth in Exhibit H-l, Exhibit H-2 or Exhibit H-3., respectively.

2.6 Legal Requirements.

2.6.1 Compliance; Notices; Permits.

2.6.1.1 The Design/Builder shall comply with and shall cause the Contractor and
all Subcontractors to comply with Applicable Laws, and shall give applicable notices pertaining
thereto. The Design/Builder shall prepare and file all documents required to obtain the necessary
approvals of governmental authorities having jurisdiction over the Work and/or the Project and
shall secure those permits and governmental fees, licenses and inspections required by the
Contract Documents to be secured by the Design/Builder (to the extent the Contract Documents
do not require the Company to obtain such approvals). In the event of any conflicts between
Applicable Laws and this Agreement or the Contract Documents, the Design!Builder is required
to comply with Applicable Laws, but the Design/Builder shall be entitled to a Change Order
adjusting th r Contract Time to the extent such compliance requires a change in the
scope of the Work as presently set forth in, or reasonably inferable from, the Contract Documents.
All such conflicts shall be immediately brought to the attention of the Construction Consultant and
the Company for review

ork. To
the extent the Company informs the Design/Builder that fees in connection with any trade permits
requiring payment by the Design!Builder under the Contract Documents will be waived by the
applicable entitie MP. If and to the extent such entities
impose charges in the future for such permits, such charges shall be paid by the Company, or shall
be the subject of a Change Order to this Agreement in accordance with the Change Order
provisions of this Agreement. The Design!Builder shall comply with the requirements of Exhibit
P.

2.7 Services and Facilities.

2.7.1 General. The Design/Builder shall provide everything required for the orderly
progress and proper execution and completion of the Work and the Project in accordance with
the requirements of the Contract Documents, whether temporary or permanent and whether or
not incorporated or to be incorporated into the Work, including, but not limited to, design
services, labor, materials, equipment, furnishings, tools, construction equipment and machinery,
utilities, transportation and other facilities and services.
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2.7.2 Supervision. The Design/Builder shall supervise and direct the Work in
accordance with its best skill and attention. The Design/Builder shall be solely responsible for
and have control over design and construction means, methods, techniques, sequences and
procedures. The Design!Builder shall be responsible to the Company for the acts and omissions
of, and whenever this Agreement refers to the negligence, fault or omission of the
Design!Builder, such term shall include the negligence, fault or omission of, the
Design/Builder’s employees, Team Subcontractors, Subcontractors and their agents and
employees, and other persons performing portions of the Work under a contract with the
Design!Builder. The Design!Builder shall not be relieved of obligations to perforra the Work in
accordance with the Contract Documents by tests, inspections or approvals.

2.7.3 Coordination. In accordance with the requirements of Exhibit A-l, Exhibit A-2
or Exhibit A-3 hereto, respectively, the Design/Builder shall coordinate design and construction
requirements with governmental agencies, utilities, and all other parties either involved in
infrastructure improvements or otherwise affected by the design and construction requirements.

2.7.4 Cooperation. The Design!Builder shall assist the Company’s staff and
reasonably cooperate with the Company’s legal, financial, design and construction consultants
and all other designated representatives during the design and construction of the Project.

2.7.5 Management. The Design/Builder shall implement suitable management
systems and work plans for the Project relative to Project safety, quality assurance and managing
and controlling the Work. The Design/Builder may make such additions or substitutions to
personnel and responsibilities as it deems necessary or appropriate in order to carry out its
responsibilities hereunder, provided such personnel shall be suitably qualified. The
Design!Builder shall appoint one or more individuals who shall be authorized to act on behalf of
the Design/Builder and with whom the Company may consult at all reasonable times, and whose
instructions, requests, and decisions will be binding upon the Design!Builder as to all matters
pertaining to this Agreement and the performance of the Parties hereunder. The Design/Builder
shall advise the Company in writing of the names of the individuals referred to in the preceding
sentence.

2.7.6 Reports. The Design/Builder shall prepare and submit to the Company and the
United States Member, during both the Design Phase and the Construction Phase, monthly
progress reports on the Work accomplished during the prior monthly period, which reports shall
be prepared in a manner and in a format reasonably acceptable to the Company and submitted to
the Company within  Days of the first day of each month. As part of each such
report, the Design/Builder shall provide an updated Schedule, including CPM illustrating the
progress which has been made, by reference to the CPM, and specifically whether the Work is on
schedule or behind schedule and actions being taken to correct Schedule slippage. The monthly
report shall also set forth the Design!Builder’s projected progress for the forthcoming month.

2.8 Warranties.

2.8.1 Construction Warranty. The Design/Builder warrants to the Company that any
and all materials, equipment and furnishings incorporated in the Construction Work will be in
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substantial conformance with the intent of the Phase VI Offer and the general intent of the Phase
VI IFP (to the extent they relate to the Work) and of quality as good or better than required by
the Contract Documents and new unless otherwise required or permitted by the Contract
Documents, that the Work will be free from defects not inherent in the quality required or
permitted, and that the Work will conform with the requirements of the Contract Documents.
The Design/Builder may reuse some existing utilities in lieu of what is set forth in the
Construction Documents, subject to Exhibit A-l, Exhibit A-2 or Exhibit A-3, respectively, if in
the reasonable opinion of the Civil Engineer for the Project, the utilities are in satisfactory
condition. If the Design/Builder elects to reuse existing utilities pursuant to the foregoing, and
Exhibit A-l, Exhibit A-2 or Exhibit A-3, respectively, contemplate Design!Builder’s
construction of new utilities, a deductive Change Order shall be issued for the cost of the utilities
work no longer required. Work not conforming to these requirements, including substitutions
not properly approved and authorized by the Company, may be considered defective and, at the
Company’s election may be replaced by the Design/Builder. The cost of such replacement shall
be a Cost of the Work. The foregoing warranty excludes damage or defect caused by abuse,
modifications not executed by the Design/Builder, improper or insufficient maintenance,
improper operation, or normal wear and tear under normal usage. Such warranty shall exclude
warranties relating to design, warranty of fitness, and any other express or implied warranties
other than as set forth herein or in the Contract Documents; provided, however, that the
foregoing shall not impair the rights of the Company to maintain an action for breach of contract
against the Design/Builder.

2.8.2 Intentionally Deleted.

2.8.3 Landscaping Warranty. The Design!Builder warrants to the Company that any
and all plants, materials and equipment incorporated in the Landscaping Work will be in
substantial conformance with, and of quality as good or better than that required by, the intent of
the Phase VI Offer and the general intent of the Phase VI IFP (to the extent they relate to the
Work) and of quality as good or better than required by the Contract Documents and new unless
otherwise required or permitted by the Contract Documents, that the Work will be free fi’om
defects not inherent in the quality required or permitted, and that the Work will conform with the
requirements of the Contract Documents. Work not conforming to these requirements, including
substitutions not properly approved and authorized by the Company, may be considered
defective and, at the Company’s election may be replaced by the Design/Builder. The cost of
such replacement shall be a Cost of the Work. The foregoing warranty excludes damage or
defect caused by abuse, modifications not executed by the Design/Builder, improper or
insufficient maintenance, improper operation, or normal wear and tear under nolanal usage. Such
warranty shall exclude warranties relating to design, warranty of fitness, and any other express or
implied wm’ranties other than as set forth herein or in the Contract Documents; provided,
however, that the foregoing shall not impair the rights of the Company to maintain an action for
breach of contract against the DesigrdBuilder.

2.8.4 Application of Warranties. The Company and the Design/Builder acknowledge
that the Work shall be performed in accordance with the Schedule, and that for purposes of
commencement of warranties, warranties with respect to each building or group of buildings
shall comlnence on the date of Substantial Completion such building or group of buildings. If
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withi after the earlier of (A) the date of Substantial Completion of a building or
designated portion thereof, or (B) the date for commencement of warranties under the Contract
Documents, any of the Work relating to such building or such landscaping, as the case may be, is
found to be not in accordance with the requirements of the Contract Documents, the
Design/Builder shall correct it promptly after receipt of written notice from the Company to do
so unless the Company has previously given the Design/Builder a specific written acceptance of
such condition after the Company has been specifically informed in writing by the
Design!Builder that the condition is not in accordance with the Contract Documents. This period
of hall be extended with respect to portions of the Work first performed after
Substantial Completion of such building t  after Substantial Completion of such
extended Work. This obligation shall survive acceptance of the Work under the Contract
Documents and termination of this Agreement. The Company shall give such notice promptly
after discovery of the condition. The costs to correct Work which is not in accordance with the
requirements of the Contract Documents shall be payable as Cost of the Work if incurred prior to
Final Completion of the Work. If such costs are incurred after Final Completion of the Work

 have been distributed to the Company, the costs in connection with such warranty
work shall be paid 

. Notwithstanding the
foregoing, if the correction work referenced in this Section 2.8.4 results from the gross
negligence or willful or wanton misconduct of the Design/Builder and/or Contractor, such cost
shall be borne solely by the Design/Builder.

2.8.5 No Limitation. Nothing contained in this Section 2.8 shall be construed to
establish a period of limitation with respect to other obligations which the Design/Builder might
have under the Contract Documents. Establishment of the time periods set forth in this Section
2.8 relate only to the specific obligation of the Design/Builder to correct the Work, and has no
relationship to the time within which the obligation to comply with the Contract Documents may
be sought to be enforced, nor to the time within which proceedings may be commenced to
establish the Design/Builder’s liability with respect to the Design/Builder’s obligations other
than specifically to correct the Work.

2°8.6 Third Party Items. The Design/Builder shall, for the protection of the Company,
demand from all suppliers and Subcontractors from which the Design/Builder procures
machinery, equipment or materials or services, warranties and guarantees with respect to such
machinery, equipment, materials or services, which shall be made available to the Company to
the full extent of the terms thereof.

2.8,7 Intentionally Deleted,

2.8.8 Failure to Correct Work. If the Design!Builder fails to correct Construction
Work and/0r Landscaping Work within a reasonable time after written notice from the Company
pursuant to Section 2.8.4, the Company may correct such Work in accordance with the terms of
this Agreement. In such case, if the Design!Builder does not proceed with correction of such
Construction Work and/or Landscaping Work within a reasonable time, the Company may
remove such Work and store the salvable materials or equipment at the Design!Builder’s
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expense. If the Design/Builder does not pay costs of such removal and storage with
 Days after written notice, the Company may, up s Days’

written notice, sell such materials and equipment at auction or at private sale and shall account
for the proceeds thereof, after deducting costs and damages that should have been borne by the
Design!Builder, including compensation for services and expenses made necessary thereby. If
such proceeds of sale do not cover costs which the Design/Builder should have borne, the
Design!Builder shall pay such excess to the Company; if such proceeds are in excess of the costs
which the Design!Builder should have borne, such excess shall be paid by the Colnpany to the
Design/Builder. Such costs shall be payable as provided in Section 5.1 (except to the extent such
correction results from the gross negligence or willful or wanton misconduct of the
Design/Builder and/or Contractor (in which case such cost shall be borne solely by the
Design!Builder)).

2.8.9 Acceptance of Nonconforming Work. If the Company prefers to accept
Construction Work and/or Landscaping Work which is not in accordance with the requirements
of the Contract Documents, the Company may do so instead of requiring its reperform

ble. If the parties cannot agree,
such matter shall be subject to dispute resolution as provided herein. Such adjustment shall be
effected whether or not final payment has been made.

2.8.10 Removal of Work. The Design/Builder shall remove from the Sites portions of
the Construction Work which are not in accordance with the requirements of the Contract
Documents and are neither corrected by the Design/Builder nor accepted by the Company, The
costs incurred in removing such Work shall be a Cost of the Work if incurred prior to Final
Completion of the Work. If such costs are incurred after Final Completion of the W

have been distributed to the Company, the costs in connection with such warranty work
shall be paid by the Compa gs. Notwithstanding the foregoing, if
the removal work referenced in this Section 2.8.10 results from the gross negligence or willful or
wanton misconduct of the Design/Builder and/or Contractor, such cost shall be borne solely by
the Design/Builder.

2.8.11 Damaged or Destroyed Work. The Design/Builder shall bear the cost of
correcting destroyed or damaged Construction Work or Landscaping Work, whether completed
or partially completed, of the Company or Separate Contractors caused by the Design!Builder’s
correction or removal of Construction Work and/or Landscaping Work which is not in
accordance with the requirements of the Contract Documents. If such costs arise during the
performance of the Work, such costs shall be without change to the Sched P and shall
be charged against the Cost of the Work, except to the extent such correction results from the
gross negligence or willful or wanton misconduct of the Design/Builder and/or Contractor (in
which case such costs shall be borne solely by the Design!Builder). If such costs arise after Final
Completion, such costs shall be payable as provided in Section 5.1.3.

,
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2.10 Access by Company or United States Member.

The Design!Builder shall afford the Company, the Construction Consultant, the United
States Member and their respective authorized designees access to the Sites at all times, subject
to reasonable prior notice for access outside of normal business hours.

2.11 Use of Sites.

The Design!Builder shall prepare a mobilization plan, prior to the start of the
Construction Phase, for the Company’s review and approval based upon information provided to
the Design!Builder by the Company (each a "Mobilization Plan"). The Mobilization Plan shall
outline all mobilization requirements of the Project including schedule for equipment
mobilization and demobilization, laydown area requirement and proposed locations, and any
other applicable items. The foregoing Mobilization Plan shall be revised from time to time as
necessary to incorporate additional information on site availability provided by the Company.
The Design/Builder shall confine operations at the Sites to areas permitted by law, ordinances,
permits and the Contract Documents and shall not unreasonably encumber the Sites with
materials or equipment. The Design/Builder shall at all times confine its access and use of the
Sites to the areas designated by the Company from time to time as being delivered and available
to the Design/Builder. Notwithstanding any other provision of this subsection, the Company
acknowledges that the Schedule was developed based on certain representations of the Company
regarding availability of the Sites, or relevant portions thereof, at certain times, and to the extent
that any or all of the Sites are not available for the Design!Builder’s activities on a timely basis,
the Design/Builder shall be entitled to an equitable adjustment in or Schedule in
accordance with the Change Order provisions of this Agreement.

2.12 Patents, Trademarks, Copyrights.

. The Design!Builder shall
defend all suits or claims for infringement of patent, trademark, and copyrights against the
Company Indemnified Parties, and shall save the Company Indemnified Parties harmless from
loss on account thereof for any and all matters arising in connection with the Work or the Project
(such costs to be paid as a Cost of the Work), except with respect to any particular design
process or the product of a particular manufacturer or manufacturers specified and required by
the Company, other than pursuant to the recommendation or suggestion of the Design/Builder or
a Team Subcontractor; provided however, if the Design!Builder has reason to believe that the
design, process or product so specified is an infringement of a patent, the Design!Builder shall be
responsible for any loss resulting unless the Design/Builder has provided the Company with
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prompt written notice of the Design/Builder’s belief, and the Company has nevertheless elected
to go forward with such design, process or product so specified.

2o13 Rubbish; Debris; Cleanup.

During the performance of all on-site Work, the Design/Builder shall at all times keep the
Sites and adjacent streets, properties and sidewalks reasonably free from waste materials, debris
and/or rubbish, and shall employ adequate dust control measures. Costs incurred on account of
such activities shall be paid as a Cost of the Work. If accumulation of such materials, debris,
rubbish or dust constitutes a nuisance or safety hazard or is otherwise objectionable in the
reasonable opinion of the Company, the Design/Builder shall promptly remove them. Upon
Substantial Completion of the Work, or any portion or component thereof, the Design/Builder
shall remove from the Sites, or applicable portion thereof, all tools, construction equipment,
machinery, surplus materials, waste materials and rubbish and shall leave the Sites in a "broom
clean" condition. If the Design!Builder fails to clean up as provided in the Contract Documents
afte Days written notice from the Company, the Company may do so and the
cost thereof shall be charged to the Design/Builder or as provided in Section 5.9 of this
Agreement.

2.14 Permits, Fees and Notices.

Unless otherwise provided in the Contract Documents or unless designated a
Governmental Approval in Exhibit F hereto, and subject to the provisions of Section 2.6 hereof,

. To the extent there
is a change in the type or cost of any of such permits or inspection occurring after execution of
this Agreement, there shall be an equitable adjustment in d Schedule on account of
such change in accordance with the Change Order provisions of this Aga’eement. The
Design/Builder shall comply with and give notices required by Applicable Laws.

2.15 Shop Drawings, Product Data and Samples.

2.15.1 Documents and Samples at the Sites. From and after commencement of the
Construction Work, the Design/Builder shall maintain at the Sites one record copy of the
Construction Documents, and any and all amendments thereto, in good order and marked to
record changes and selections made during the Design Phase and Construction Phase. In
addition, the Design!Builder shall maintain at the Sites approved shop drawings, product data,
samples and similar required submittals. These shall be provided to the Company, MCAGCC
Twentynine Pahns (to the attention of Base Commander) (with respect to the Marine Palms New
Build Site and the 0-6 Renovation Site), MCB Camp Pendleton (to the attention of Base
Commander) (with respect to the Phase VI Smart Mesa Site), Headquarters Marine Corps (to the
attention of Military Housing Office ("MHO")) and the DoN (to the attention of the Business
Agreements Manager) in a form reasonably acceptable to the Company, the Base Commander of
MCAGCC Twentynine Palms (with respect to the Marine Palms New Build Site and the 0-6
Renovation Site), the Base Commander of MCB Camp Pendleton (with respect to the Phase VI
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Stuart Mesa Site), and Design!Builder within a reasonable time after Final Completion of the
Work but not to exceed  Days.

2.15.2 Shop Drawings, Product Data and Samples.

2.15.2.1 "Shop Drawings" are drawings, diagrams, schedules and other data
specially prepared for the Work by the Design/Builder, the Contractor, a Subcontractor,
manufacturer, supplier or distributor to illustrate some portion of the Work.

2.15.2.2 "Product Data" are illustrations, standard schedules, performance charts,
instructions, brochures, diagrams and other information furnished by the Design~Builder to
illustrate materials or equipment for some portion of the Work.

2.15.2.3 "Samples" are physical examples which illustrate materials, equipment or
workmanship and establish standards by which the Work will be judged.

2.15.2.4 Shop Drawings, Product Data, Samples and similar submittals are not
Contract Documents. The purpose of their submittal is to demonstrate for those portions of the
Work for which submittals are required the way the Design/Builder proposes to conform the
construction to the Construction Documents.

2.15.2.5 The Design/Builder shall review and tal~e appropriate action upon Shop
Drawings, Product Data, Samples and similar submittals. To the extent the Company wishes to
review any such Shop Drawings, Product Data, Samples and similar submittals, it shall give
reasonable prior notice to the Design!Builder, and shall conduct such review so as not to delay the
Work.

2.15.3 Responsibility. The Design!Builder shall not be relieved of responsibility for the
deviations from requirements of the Contract Documents by the Company’s approval of Shop
Drawings, Product Data, Samples or similar submittals unless the Design!Builder has
specifically informed the Company of such deviation at the time of the submittal and the
Company has given written approval to the specific deviation.

2.16 Tests and Inspections.

2.16.1 Initial Tests and Inspections. Unless otherwise provided for in the Contract
Documents, the Design!Builder shall make arrangement for all tests, inspections and approvals
of portions of the Construction Work required by the Contract Documents, Applicable Laws or
normal construction practices with an independent testing laboratory or entity acceptable to the
Company, or with the appropriate public authority, and the costs of such tests, inspections and
approvals shall be a Cost of the Work. The Design/Builder shall give the Company, the
Construction Consultant, and the Facility Engineering and Acquisition Division ("FEAD")
timely notice of when and where tests and inspections are to be made so that the Company, the
Construction Consultant, and FEAD may observe such procedures

.
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2.16.2 Additional Tests and Inspections. If the Company or public authorities having
jurisdiction determine that portions of the Construction Work require additional testing,
inspection or approval beyond that required by subsection 2.16.1, the Company will instruct the
Design/Builder to make arrangements for such additional testing, inspection or approval by an
entity acceptable to the Company, and the Design!Builder shall give timely notice to the
Company of when and where tests and inspections are to be made so the Company may observe
such procedures. If such additional tests and/or inspections reveal failure of the portions of the
Work to comply with the requirements of the Contract Documents, the costs of such tests and
required correction shall be without change to the Schedu  and shall be paid as a Cost
of the Work, except to the extent such required corrections result from the gross negligence or
willful or wanton misconduct of the Design/Builder and/or Contractor (in which case such costs
shall be borne solely by the Design/Builder). If the additional tests and/or inspections show that
the portions of the Work comply with the requirements of the Contract Documents

2.16.3 Required Certificates. Required certificates of testing, inspection or approval
shall, unless otherwise required by the Contract Documents, be secured by the Design/Builder
and promptly delivered to the Company.

2.16.4 Timing of Testing and Inspections. Tests or inspections conducted pursuant to
the Contract Documents shall be made promptly to avoid unreasonable delay in the Work.

2.17 Execution, Correlation and Intent.

2.17.1 Execution of Agreement. Execution of this Agreement by the Design!Builder is
a representation that the Design!Builder has visited the Sites, become generally familiar with the
local conditions under which the Work is to be performed and correlated personal observations
with requirements of the Contract Documents (including, without limitation, the Environmental
Documents).

2.17.2 Intent of Contract Documents. The intent of the Contract Documents is to
include all items necessary for the proper execution and completion of the Work by the
Design/Builder. The Contract Documents are complementary and what is required by one shall
be as binding as if required by all; performance by the Design!Builder shall be required only to
the extent consistent with the Contract Documents and reasonably inferable from them as being
necessary to produce the intended results.

2.17.3 Organization of Materials. Organization of the Design Materials into divisions,
sections and articles, and arrangement of drawings shall not control the Design!Builder in
dividing the Construction Work among Subcontractors or in establishing the extent of
Construction Work performed by any trade.

2.17.4 Meaning of Words. Unless otherwise stated in this Agreement, words having
well-known technical or construction related industry standard meanings are used in accordance
with such recognized meanings.
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2.18 Labor and Materials; Liens.

Unless otherwise provided in the Contract Documents, the Design/Builder shall provide
and pay for labor, materials, equipment, tools, construction equipment and machinery, water,
heat, utilities, transportation, and other facilities and services necessary for the proper execution
and completion of the Work, whether temporary or permanent and whether or not incorporated
or to be incorporated in the Work. The Design!Builder shall enforce strict discipline and good
order among the Design!Builder’s employees, Team Subcontractors, Subcontractors and other
persons carrying out the Work. The Design!Builder shall not permit employment of unfit
persons or persons not sldlled in tasks assigned to them.

The Design/Builder shall not permit any Team Subcontractors, Subcontractors or laborers
to place liens on the Project covering any portion of the Work for which the Company has made
payment to the Design/Builder. If such liens are imposed, the Design/Builder will satisfy,
discharge or bond (if permitted by applicable law) such liens with  Days after
written notice from the Company of the existence of such liens (or such shorter period as is
required to prevent the foreclosure of or execution on such liens). If the Design/Builder fails to
satisfy, discharge or bond (if permitted by applicable law) such liens within su

Day period (or such shorter period as is required to prevent the foreclosure of or
execution on such liens), the Company may satisfy, discharge or bond (if perrnitted by applicable
law) such liens and charge such cost and any other reasonable costs in connection therewith to
the Design!Builder as well as withhold from the Design/Builder the amount of such lien under
the provisions of Section 5.9.

2.19 Cutting and Patching.

2.19.1 Cutting and Patching of the Work. The Design/Builder shall be responsible for
cutting, fitting, or patching Site utilities, materials, or other Site structures required to complete
the Work or to make its parts fit together properly.

2.19.2 Damage to Work of the Company or Separate Contractors. The
Design/Builder shall not damage or endanger any portion of the Work or fully or partially
completed construction of the Company or Separate Contractors by cutting, patching or
otherwise altering such construction, or by excavation: The Design!Builder shall not cut or
otherwise alter such construction by the Company or a Separate Contractor except with written
consent of the Company and of such Separate Contractor, such consent not to be unreasonably
withheld. The Design!Builder shall not unreasonably withhold consent from the Company or a
Separate Contractor with respect to cutting or otherwise altering the Work.

2.20 Uncovering of Construction Work.

2.20.1 Uncovering. If a portion of the Construction Work is physically covered contrary
to the Company’s written request (such notice to be given in sufficient time in advance so as not
to delay the Construction Work) or to requirements of the Contract Documents, it must, if
required in writing by the Company, be uncovered for the Company’s observation and be
replaced without change in the Schedule he costs of such uncovering and replacement
shall be a Cost of the Work, except to the extent such replacement results from the gross
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negligence or willful or wanton misconduct of the Design/Builder and/or Contractor (in which
case such costs shall be borne solely by the Design/Builder).

2.20.2 Covering of Work Requested to be Observed. If a portion of the Construction
Work has been covered which the Company has not specifically requested to observe prior to its
being covered, the Company may request to see such Construction Work and it shall be
uncovered by the Design/Builder. If such Construction Work is in accordance with the Contract
Documents, costs of uncovering and replacement shall, by appropriate Change Order, be charged
to the Compan P. An appropriate time extension shall also be given.
If such Construction Work is not in accordance with the Contract Documents, it shall be without
change to the Schedul and the Design/Builder shall pay such costs as a Cost of the
Work, unless (a) such condition was caused by the Company or a Separate Contractor in which
event the Company shall be responsible for payment of such costs by appropriate Change Order,
and an appropriate time extension shall also be given, or (b) such deviation from the Contract
Documents resulted from the gross negligence or willful misconduct of the Design!Builder
and/or Contractor (in which case such cost shall be borne solely by the Design!Builder).

ARTICLE 3
COMPANY’S DUTIES AND RESPONSIBILITIES

3.1 Information and Services Required of the Company.

3.1.1 Company Designation of Authorized Representative. The Company shall
designate, from time to time, by advising the Design/Builder in writing, one or more Authorized
Representatives authorized to act on the Company’s behalf with respect to the Project, together
with the scope of his/her respective authority, with whom the Design/Builder may consult at all
reasonable times. Such designations as of the Effective Date are set forth on Exhibit K hereto.
Functions that this Agreement provides will be performed by the Company can be delegated by
the Company only by written notice to the Design/Builder from the Company. Exhibit K may be
amended from time to time by the Company pursuant to written notice of such amendment to the
Design/Builder. The Design/Builder shall not be entitled to rely on directions (nor shall it be
required to follow directions) from anyone outside the scope of that person’s authority as set
forth in written delegations pursuant to this Agreement. Directions, instructions and decisions
made by Authorized Representatives of the Company shall be binding on the Company.

3.1.2 Communication. During the term of this Agreement, the Company shall
communicate with Team Subcontractors, Subcontractors, suppliers and others performing any
part of the Work only through the Design!Builder’s Authorized Representative designated on
Exhibit K hereto, as may be amended from time to time.

3.1.3 Consent and Approval. Whenever the Company’s consent, approval,
satisfaction-or determination shall be required or permitted under the Contract Documents with
respect to the Design/Builder’s performance of the Work, and this Agreement does not expressly
state that the Company may act in its sole discretion, such consent, approval, satisfaction or
determination shall not be unreasonably withheld, qualified, conditioned or delayed, whether or
not such a "reasonableness" standard is expressly stated in this Agreement. Whenever the
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Company’s cooperation is required by the Design/Builder in order to carry out the
Design/Builder’s obligations hereunder, the Company agrees that it shall act in good faith in so
cooperating with the Design!Builder. The Company shall cooperate fully with the
Design/Builder and shall furnish decisions, information, and approvals required by this
Agreement in a timely manner so as not to delay the Work, provided that the Company shall
have no less time for review and approval than set forth in Exhibit J-1., Exhibit Jo2 or Exhibit J-
3, respectively.

3.1.4 Governmental Approvals. The Company shall be responsible for obtaining the
Governmental Approvals set forth on Exhibit F hereto. Any delay in obtaining the
Governmental Approvals shall entitle the Design!Builder to an equitable adjustment in the
Schedule  in accordance with the Change Order provisions of this Agreement, except to
the extent such delay is due to the fault or negligence of the Design!Builder. The Company shall
also be responsible for paying for all building permits, site permits, licenses, governmental fees
and inspections other than the cost of trade permits, which shall be paid by the Design!Builder as
a Cost of the Work.

3.1.5 Financial Information. The Company shall, at the written request of the
Design/Builder, prior to commencement of the Work and thereafter from time to time, furnish to
the Design!Builder reasonable evidence that financial arrangements have been made to fulfill the
Company’s obligations under this Agreement. Furnishing of such evidence shall be a condition
precedent to commencement or continuation of the Work. In the event the Design!Builder
determines, in its reasonable opinion, that evidence of financial arrangements provided by the
Company is unsatisfactory, or if the Company fails to provide evidence of financial information,
then the Design!Builder may, upo  Days prior written notice to the Company, stop
the Work until satisfactory evidence of financial arrangements has been received by the
Design/Builder.

3.2 Activities on the Sites by Company or Separate Contractors.

3.2.1 Company’s Right to Award Separate Contracts. The Company reserves the
right to perform work or operations related to the Project (other than the Work) with the
Company’s own forces, and to award separate contracts to Separate Contractors in connection
with other portions of the Project.

3.2.2 Integration of the Work with Separate Contractors. Following the request of
the Company, the Design!Builder~shall prepare a plan in order to integrate the work performed
by Separate Contractors with the performance of the Work, and shall submit such plan to the
Company for approval. The plan shall be fair and reasonable for the Design/Builder and the
Separate Contractors, and the Design/Builder shall work with the Separate Contractors to reach
agreement on such plan. The Design/Builder shall arrange the performance of the Work so that
the Work and the work of the Separate Contractors are, to the extent applicable, properly
integrated, jointed in an acceptable manner, and performed in the proper sequence so that any
disruption or damage to the Work or to any work of Separate Contractors is avoided.
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3.2.3 Coordination. The Design!Builder shall provide for the coordination of the
activities of the Design/Builder and its Team Subcontractors and Subcontractors with the
activities of the Separate Contractors. The Design/Builder shall participate with all
Contractors and the Company in reviewing and coordinating the schedules of the
Contractors with the Schedule. The Design/Builder shall make any revisions to the
deemed necessary to properly incorporate the work of the Separate Contractors with the

Separate
Separate
Schedule
Work.

3.2.4 Use of Sites. The Design/Builder shall afford the Company and all Separate
Contractors reasonable opportunity for storage of materials and equipment and performance of
their work. The Design/Builder shall also connect and coordinate its Work and operations with
the Company and all Separate Contractors’ operations as required by the Contract Documents.
The Company shall direct the Separate Contractors to cooperate with the Design!Builder and to
avoid actions or omissions which could interfere with or delay the activities of the
Design/Builder. The Design/Builder shall not be responsible or liable for the materials and
equipment stored on the Sites by Separate Contractors.

3.2.5 Deficiency in Work of Separate Contractors. If part of the Design!Builder’s
Work depends for proper execution or results upon construction or operations by the Company
or a Separate Contractor, the Design/Builder shall, prior to proceeding with that portion of the
Work, promptly report to the Separate Contractor and the Company apparent discrepancies or
defects in such other construction that would render it unsuitable for proper execution and results
by the Design/Builder. The Design/Builder and the Separate Contractor shall use good faith
efforts to resolve any such discrepancies or defects or any disagreements relating thereto.
Failure of the Design/Builder to report shall constitute acceptance by the Design!Builder of the
work of Separate Contractors as fit and proper to receive the Design/Builder’s Work (except as
to those defects or discrepancies that are not apparent), but only to the extent that the Company is
unable to recover against the Separate Contractor damages of the Design/Builder on account of
such condition, as set forth below.

3.2.6 Claims Involving Separate Contractors. The Design/Builder shall defend and
save harmless the Company and each Separate Contractor against any and all damages or claims
that may arise because and to the extent of loss occasioned by the breach of the Design!Builder’s
obligations hereunder, and the costs associated therewith shall be without change to the Schedule

 and shall be a Cost of the Work, except as otherwise provided herein. In the event that
the Design/Builder unnecessarily and unreasonably delays the work of Separate Contractors by
not cooperating with them as required hereby, or by not affording them reasonable opportunity to
perform their work as stated herein, the Design!Builder shall, in such event, pay all reasonable
direct incremental costs and expenses incurred by such Separate Contractors due to any such
delays, as Cost of the Work. If any Separate Contractor shall assert a claim or bring an action
against the Company alleging damage due to the fault or neglect of the Design!Builder, the
Company shall immediately notify the Design/Builder, who shall defend such claim. If it is
determined that the Design!Builder was at fault, the Design/Builder shall pay all costs of defense,
including attorneys’ fees, as well as any resulting judgment or settlement, as Cost of the Work,
which shall be without change to the Schedu P. If it is determined that the
Design/Builder was not at fault, all costs of defense, including attorneys’ fees, shall be paid by
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the Company in accordance with the Change Order provisions of this
Agreement.

3.2.7 Damage or Injury by Separate Contractors. In the event that any Separate
Contractor unnecessarily and unreasonably delays the Work by not cooperating with the
Design/Builder, or by not affording the Design!Builder reasonable opportunity to perform the
Work as stated herein, the Company shall, in such event; pay all reasonable direct incremental
costs and expenses incurred by the Design/Builder due to any such delays, and shall grant an
equitable time extension, pursuant to the Change Order provisions of this Agreement.

3.3 Assignment of Separate Contracts.

If the Company determines that it wishes to assign to the Design!Builder one or more
contracts between the Company and a Separate Contractor, it shall give the Design!Builder
written notice of such desire, including in such notice a copy of such contract for the
Design/Builder’s review and approval. The Separate Contractor shall be fully qualified to
perform the work under the to-be-assigned contract, shall possess the financial capability to
perform its obligations under such to-be-assigned contract, and shall provide 100% payment and
performance bonds covering such work fi’om sureties meeting the standards set forth herein.
Such contract shall contain provisions similar to those contained in the Design/Builder’s,
Contractor’s and/or Architects’ agreements with their Subcontractors with respect to liability,
indemnification, retainage, payment, labor and other material items. Upon the Design/Builder’s
approval of the assignment of such contract, such Separate Contractor shall cease to be a
Separate Contractor and shall thereafter be deemed to be a Subcontractor of the Design!Builder,

1.

3.4 Company’s Right to Stop the Work.

If the Design/Builder persistently fails to correct Work which is not in accordance with
the requirements of the Contract Documents and this Agreement or persistently fails to carry out
the Work in accordance with the Contract Documents, the Company, by written order signed by
the Company, may deliver a notice to the Design!Builder setting forth that such a persistent and
material failure is occurring and has occurred, and demanding that the Design!Builder commence
a cure of such persistent and material failure with ) Days and diligently pursue such
cure thereafter. In the event that the cure is not commenced within su ) Day period
and pursued diligently thereafter, the Company may, by a second written notice to the
Design/Builder, order the Design/Builder to stop the Work, or any portion thereof, until the
cause for such order has been eliminated; provided, however, that the right of the Company to
stop the Work shall not give rise to a duty on the part of the Company to exercise this right for
the benefit of the Design/Builder or any other person or entity and shall not give rise to any
liability of the Company to the Design!Builder resulting from any delay (except to the extent that
such order is found to be improper).

3.5 Company’s Right to Carry out the Work.
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If the Design/Builder defaults or neglects to carry out the World in accordance with the
Contract Documents and fails within  period after receipt of written notice from
the Company to commence and diligently continue correction of such default or neglect with
diligence and promptness, the Company may after s ) Day period give the
Design!Builder a second written notice to correct such deficiencies within suc

period. If the Design/Builder within suc  Day period after receipt of such
second notice fails to commence and diligently continue to correct any deficiencies, the
Company, without prejudice to other remedies the Company may have, may connect such
deficiencies. In such case an appropriate Change Order shall be issued deducting from payments
then or thereafter due to the Design/Builder the cost of correcting such deficiencies, including
compensation for additional services and expenses made necessary by such default, neglect or
failure. If payments then or thereafter due to the Design!Builder are insufficient to cover such
amounts, the Design!Builder shall pay the difference to the Company.

ARTICLE 4
TIME

4.1 Progress and Completion.

The DesigrdBuilder shall commence the Work immediately after the Effective Date and
shall use commercially reasonable good faith efforts to achieve Substantial Completion by the
dates set forth in the applicable Schedule attached hereto as Exhibit H-l, Exhibit H-2 or Exhibit
H-3.

4.2 Schedule Obligations.

4.2.1 Contract Schedule. The planning, design, construction and completion of the
Project shall be undertaken and completed in accordance with the Schedule, which shall define
major design and construction activities, their sequences and elapsed completion time from the
date of the Notice to Begin Design. The Schedule shall set forth separate Substantial Completion
Dates for each building. The Scheduled Dates of Substantial Completion set forth in the
Schedule shall not be modified except by a Modification or Change Order.

4.2.2 Prosecution of the Work. The Design!Builder shal! use commercially
reasonable good faith efforts to prosecute the Work so that the portion of the Work completed at
any point in time is not less than as required by the Schedule. If the rate of progress is such that
the total amount of World and/or the degree of completion of the Project accomplished by the
Design!Builder within any time period required by the Schedule is less than the amount therein
specified, the Design!Builder shall so notify the Company.

4.3 Preconstruction Activities.

Withi Days after the Effective Date, the Design!Builder shall submit to the
Company for review a detailed schedule of preconstruction activities, by expanding the
preconstruction activities set forth on the Schedule. This preconstruction schedule shall be
prepared using the CPM, and shall show in sufficient detail the starting and completion time
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sequences of design and Subcontract award activities of the Design/Builder, and identify all
interface activities of the Company.

4.4 Construction Activities.

At such time as the Construction Documents are ready to be bid, the Design/Builder shall
submit to the Company for incorporation into the Contract Documents, a revised Schedule,
which will expand the Schedule approved to date, but which will not, in and of itself, change the
Scheduled Date(s) of Substantial Completion of the Project. This revised Schedule shall be
based upon a CPM and shall show in complete detail starting and completion time of detail
activities of each of the various trades, the sequence of the Work and all significant activities for
the Construction Phase.

4.5 Intentionally Deleted.

4.6 Delays.

4.6.1 Excusable Delays. To the extent any of the following events results in an actual
delay in the Work, such delay shall constitute an "Excusable Delay" (to the extent not set forth
below, a delay will be considered an "Inexcusable Delay").

4.6.1.1 Failure or inability of the Company to make available any or all of the Sites
in accordance with the requirements of the Schedule.

4.6.1.2 Failure or inability of the Company or the Design!Builder to obtain: (i) any
and all necessary zoning changes, variances, code changes, permits, approvals and authorizations
from federal, state, or local governments or quasi-governmental agencies or authorities or
homeowner’s agencies or public interest groups; or (ii) failure to obtain any street or alley
vacations required for the performance of the Work, except to the extent due to the fault or neglect
of the Design!Builder.

4.6.1.3 Delays resulting from the acts or omissions of Separate Contractors.

4.6.1.4 Delays resulting from Force Majeure.

4.6.1.5 Differing, unusual or concealed Site conditions that could not reasonably
have been anticipated by the Design/Builder in preparing the Schedule, including, without
limitation, archaeological finds, soil conditions (including rock or other geological conditions),
underground foundations, abandoned utility lines and water conditions, including the provisions
contained in Section 2.4.1.

4.6.1.6 Delays resulting from the existence or discovery of Hazardous Materials on
the Sites not brought to the Sites by the Design/Builder and not required to be removed by the
Design!Builder pursuant to Section 2.4.2 of this Agreement.

4.6.1.7 Delays resulting from changes in Applicable Laws occurring after the
Effective Date.
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4.6.1.8 Delays resulting from the acts or omissions of the Company and those
within the control of the Company, or failure of performance by the Company or those within the
control of the Company.

4.6°2 Schedule Amendment Due to Excusable Delays. The Design!Builder shall
notify the Company of the Excusable Delay as soon as practicable, but in no event more than

Days after the Design!Builder becomes aware of the occurrence of the Excusable
Delay. Such notice shall describe the Excusable Delay and shall state the approximate number
of Days the Design/Builder expects to be delayed. After the cessation of the Excusable Delay,
the Design/Builder shall notify the Company of the number of Days the Design!Builder believes
that its activities were in fact delayed by the Excusable Delay. In the event that the Excusable
Delay arises as a result of a Change Order request by the Company, the request for an extension
of time contained in the resulting Change Order proposal shall be deemed sufficient for purposes
of this subsection.

4.6.3 Decision by Company. Within fi ays after cessation of an event
giving rise to either an Excusable Delay or Inexcusable Delay, the Parties will use good faith
efforts to agree on the extent to which the Work has been delayed and whether the delay is an
Excusable Delay or an Inexcusable Delay. In the absence of agreement between the Parties as to
the then current status of Excusable Delays and Inexcusable Delays, the Company will provide
the Design/Builder with written notice of the Company’s determination of the respective number
of Days of Excusable Delay and/or Inexcusable Delay with ) Days after receipt by the
Company of the Design!Builder’s written request for such determination. The issuance by the
Company of such a determination shall not, however, be deemed a concurrence by the
Design!Builder of the matters set forth therein, and the Design/Builder may invoke the dispute
resolution procedures with respect to such determination. Pending completion of dispute
resolution procedures, the Design/Builder may take such acceleration or other measures on
account of the Company’s determination of Inexcusable Delay, and if completion of the dispute
resolution procedures results in the Company’s determination being changed to Excusable Delay,

t.

4.6.4 Liquidated Damages. In the event and to the extent there is an Inexcusable
Delay in the Work and the actual date of Substantial Completion of a portion of the Work is later
than the Scheduled Date of Substantial Completion for such portion of the Work as set forth on
Exhibit H-l, Exhibit H-2 or Exhibit H-3, respectively (and as adjusted pursuant to the terms of
this Agreement), the Design/Builder shall be required to pay liquidated damages ("Liquidated
Damages") in an amount equal t

be
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4.8 No Damages on Account of Delay.

The Design!Builder and the Company aclcnowledge that in the event that the
Design/Builder fails to achieve Substantial Completion of the Work by the dates established in
the Schedule, as adjusted, the Company may incur damages. Nevertheless, as part of the overall
agreement between the Company and the Design/Builder, the Parties agree that the
Design/Builder shall not be responsible for any damages, whether direct, indirect, special,
consequential or punitive, incurred by the Company as a result of the failure of the
Design!Builder to achieve Substantial Completion of the Work on or before the dates set forth in
the Schedule except as otherwise provided in Section 4.6.4 of this Agreement.

ARTICLE 5
PAYMENT AND COMPLETION; 

5.1 .

5.1.2 Payment. The Company shall pay the Design!Builder in current funds for the
Design!Builder’s performance of this Agreeme

 

ny
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5.2 Schedule of Values.

The Design!Builder has submitted to the Company, and the Parties (including the United
States Member) have agreed upon the schedule of values shown in Exhibit E which sets forth the
various portions of the World  This
schedule of values shall be used as a basis for payment and shall be updated periodically. All
estimated construction costs not allocated to a trade work line item or to general conditions in the
schedule of values shall be allocated to the Contingency and shall be utilized as described in
Section 5.17.

5.3 Applications for Payment.

The Design/Builder shall deliver to the Company on or before the last Business Day of
each month an Application for Payment coverin

. Provided the Application for Payment is
received not later than the last Day of the month, the Company shall make payment to the
Design/Builder not later than th ) Day of the following month. If an Application
for Payment is received by the Company after the last Day of the month, payment shall be made
by the Company not later tha Days after the Company receives the Application for
Payment. With each Application for Payment the Design/Builder shall submit such evidence as
may be necessary to demonstrate costs incurred or estimated to be incurred on account of the
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Cost of the Work during such month and the percentage of completion of each category of Work
including but not limited to: (i) conditional lien waivers, in form and substance consistent with
the applicable statutes and acceptable to the Company, executed by the Design!Builder, the
Contractor and all Subcontractors, materialmen and others who may have lien rights whose
Construction Work is the subject of such Application for Payment and who have billings in
excess of  (ii) unconditional lien waivers in form and substance consistent with the
applicable statutes and acceptable to the Company, executed by the Design!Builder, the
Contractor and all Subcontractors, materialmen and others who may have lien rights whose
Construction Work is the subject to the prior month’s Application for Payment and who have
billings in excess of  or (iii) other reasonable documentation or evidence as required by
the Company’s lender. If the Company disputes any portion of an Application for Payment, it
shall notify the Design!Builder in writing with ) Days of receipt, which notice shall set
forth in detail those items disputed. The Company shall not be required to make payment on
account of items about which it has a good faith dispute.

g

,
f

f

5.5 Retainage.

5.5.1 With respect to the Design Work, .

5.5.2 With respect to Construction Work, Retainage on the Construction Work
shall be withheld until such Construction Work i  complete; thereafter, no further Retainage
will be withheld. No Retainage shall be withheld on account of Overhead, Fee, general
conditions, or self-performed work payable directly to the Design!Builder or the Contractor or
purchase orders entered into by the Design/Builder or the Contractor. Subject to the First
Mortgage Loan Documents, Retainage withheld on account of the Construction Work shall be
released upon Substantial Completion of such Construction Work, le  of the value of any
uncompleted Construction Work or Punch list items relating to such buildings. Subject to the
First Mortgage Loan Documents, Retainage withheld on account of uncompleted Construction
Work or Punch list items shall be released upon completion of such uncompleted Construction
Work or Punch list items. Subject to the First Mortgage Loan Documents, all remaining
Retainage shall be fully released with  Days of Final Completion of the entire
Construction Work.

5.6 Early Release of Subcontractor Retainage.
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If a Subcontractor has completed its portion of the Work (including all Punch list items)
pursuant to any given Subcontract, the Design!Builder may request the Company to disburse the
Retainage allocable to such Subcontractor, after delivering to the Company any necessary
consent to such disbursement from such Subcontractor’s surety, in form reasonably satisfactory
to the Company. If the Company is reasonably satisfied that the Subcontractor’s Work has been
completed in accordance with the Contract Documents, the Company shall disburse the
Subcontractor’s share of Retainage. Regardless of whether the Company has disbursed said
Retainage to any Subcontractor, the warranty period with respect to such Work shall colmanence
at Substantial Completion of the Work or designated portion thereof.

5.7 Payment for On-Site and Off-Site Stored Materials.

Payment shall be made on account of materials and equipment delivered and suitably
stored at the Sites for subsequent incorporation in the Work. Payment shall be similarly be made
for materials and equipment suitably stored off the Sites, conditioned upon the Design/Builder
furnishing evidence to the Company that (a) title to the materials and equipment will pass to the
Company upon payment; (b) the materials and equipment are adequately insured; and (c) such
other matters as the Company may reasonably request in order to protect its interests.

5.8 Title to Construction Work.

The Design!Builder warrants that title to all Construction Work covered by an
Application for Payment shall pass to the Company no later than the time of payment. The
Design!Builder further warrants that upon submittal of an Application for Payment, all
Construction Work for which Applications for Payment have been previously issued and
payments received from the Company shall, to the best of the Design/Builder’s knowledge,
information and belief, be free and clear of liens, claims, security interests or encumbrances in
favor of the Design!Builder, Team Subcontractors, Subcontractors, material suppliers, or other
persons or entities making a claim by reason of having provided labor, materials and equipment
relating to the Construction Work.

5.9 Withholding of Payment.

The Company may withhold payment on account of an Application for Payment to the
extent necessary to protect the Company from loss because of:

5.9.1

5.9.2

5.9°3 

5.9.4 

401076737
36



When the above reasons for withholding payment are removed, payment shall be made for
amounts previously withheld. Prior to any withholding pursuant to this Section, the Company
shall meet with the Design/Builder to discuss potential withholding, and attempt in good faith to
resolve such issue without the need for withholding. Amounts withheld pursuant to Section
5.9.2 shall bear interest at the rate o r from the date the funds would
otherwise have been due until paid. In lieu of withholding, the Design/Builder may provide
assurances or collateral reasonably satisfactory to the Company.

5.10 Failure of Payment; Interest.

If the Company does not pay the Design/Builder withi Days after the date
established herein the amount set forth in the Application for Payment (or such lesser amount as
the Company claims in good faith is due in accordance with the provisions hereof), then the
Design/Builder may, upo Days’ written notice to the Company, stop the
Work with respect to nonpayment of undisputed amounts until payment of such amount owing
has been received. The Schedule all be equitably adjusted on account of such
stoppage, including, but not limited to, compensation for shut-down, delay and start-up. In
addition, all amounts due and unpaid shall bear interest from the date payment is due until paid at
the rate of 

5.11 Substantial Completion.

When the Design/Builder considers that a building, unit or other portion of the Work is
Substantially Complete, the Design/Builder shall prepare and submit to the Company a
comprehensive list of Punch list items relating to such building, unit or other portion of the
Work. The Design/Builder shall proceed promptly to complete and correct Punch list items.
Failure to include an item on the Punch list does not alter the responsibility of the Design!Builder
to complete all Work relating to such building, unit or other portion of the Work, in accordance
with the Contract Documents. Upon receipt of the Punch list, the Company will make an
inspection to determine whether Substantial Completion of the building, unit or other portion of
the Work has occurred. The Certificate of Substantial Completion for each building shall state
the date of Substantial Completion and shall be executed by the Company and the
Design/Builder. At Substantial Completion of each building, the Company will become
responsible for utilities, security, maintenance, and any insurance for the building, unit or other
portion of the Work. If the Company and the Design/Builder cannot agree as to the appropriate
date of Substantial Completion of a building, such issue shall be submitted for dispute resolution
in accordance with the procedures set forth in this Agreement. Notwithstanding such
disagreement, the Design/Builder shall diligently proceed with completion of the Punch list
items with completion not later than thirty (30) Days after the date of Substantial Completion,
except for long lead items. Warranties required by the Contract Documents shall commence,
with respect to each building, on the date of Substantial Completion of such building, unless
otherwise provided in the Contract Documents.

5.12 Partial Occupancy or Use.
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The Company may occupy or use any completed or partially completed portion of the
Construction Work at any stage when such portion is designated by separate written agreement
with the Design/Builder, provided such occupancy or use is consented to by the insurer of the
Project and authorized by public authorities having jurisdiction over the Constmction Work.
Such partial occupancy or use may commence whether or not the portion is Substantially
Complete, provided the Company and the Design/Builder have accepted in writing the
responsibilities assigned to each of them for payment, security, maintenance, heat, utilities,
damage to the Construction Work and insurance, and have agreed in writing concerning the
period for correction of the Construction Work and commencement of warranties required by the
Contract Documents. Immediately prior to such prior occupancy, the Company and the
Design!Builder shall jointly inspect the area to be occupied in order to determine and record the
condition of the Construction Work. Unless otherwise agreed, partial occupancy or use of a
portion of the Construction Work shall not constitute acceptance of Work not complying with the
requirements of the Contract Documents.

5.13 Final Completion and Final Payment.

5.13.1 Final Completion of a Building. When the Design!Builder considers that a
building, unit or other portion of the Work is Finally Complete, the Design/Builder shall so
notify the Company. The Certificate of Final Completion shall set forth the date of Final
Completion for such building, unit or other portion of the Work and shall be executed by the
Company and the Design/Builder. If the Company and the Design!Builder cannot agree as to the
appropriate date of Final Completion of a building, unit or other portion of the Work, such issue
shall be submitted for dispute resolution in accordance with the procedures set forth in this
Agreement.

5.13.2 Conditions Precedent to Final Payment on Account of a Building. Neither
final payment nor any final release of Retainage shall become due until the conditions in the First
Mortgage Loan Documents are satisfied, and the Design/Builder submits to the Company:

5.13.2.1 an affidavit that payrolls, bills for materials and equipment, and other
indebtedness colmected with the building have been paid or otherwise satisfied;

5.13.2.2 a certificate evidencing that insurance required by the Contract Documents
to remain in force is currently in effect and will not be cancelled or allowed to expire until at least
thirty (30) Days’ prior written notice has been given to the Company;

5.13.2.3 consent of Surety to final payment of the entire Work; and

5.13.2.4if required by the Company, other data establishing payment or
satisfaction of obligations, such as receipts, releases and waivers of liens, claims, security interests
or encumbrances arising out of the Contract Documents. If a Team Subcontractor or
Subcontractor refuses to furnish a release or waiver required by the Company, the Design/Builder
may furnish a bond satisfactory to the Company to indemnify the Company against such lien.

5.13.3 Delay in Final Completion. If, after Substantial Completion of the Work on
account of a building, Final Completion of such building is materially delayed through no fault
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of the Design!Builder or by the issuance of additional Change Orders or Change Directives by
the Company, the Company shall, upon request of the Design!Builder, and without terminating
this Agreement, make payment of the balance due for that portion of the building fully
completed. If the remaining balance for the building not fully completed is less than the
Retainage applicable thereto, such payment shall be made under the terms and conditions
governing final payment, except that it shall not constitute a waiver of claims by either the
Design/Builder or the Company.

5.13.4 Waiver of Claims at Final Payment.

5.13.4.1 Acceptance of final payment for the entire Work by the Design!Builder
shall constitute a waiver of affirmative claims by the Design/Builder, except those previously
made in writing and identified as unsettled at the time of final payment.

5.13.4.2 The making of final payment for the entire Work by the Company shall
constitute a waiver of claims by the Company, except those arising from (a) liens, claims, security
interests and encumbrances arising out of the Work after final payment, or identified in writing as
unsettled at the time of final payment; (b)latent defects arising after final payment; or (c) the
terms of warranties required by the Contract Documents or this Agreement.

5.14 Allowances.

. Items covered by allowances shall be supplied for such amounts and. by such
persons or entities as the Company may direct, but the Design/Builder shall not be required to
employ persons or entities against which the Design!Builder malces reasonable objection. Unless
otherwise provided in the Contract Documents:

5.14.1 materials and equipment under an allowance shall be selected promptly by the
Company to avoid delay in the Work, provided that the Company shall be given no less time
than provided in Exhibit J-1, Exhibit J-2 or Exhibit J-3, respectively;

5.14.2 allowances shall cover the cost to the Design/Builder of materials and equipment
delivered at the Sites and all required taxes, less applicable trade discounts;

5.14.3 allowances shall cover Design/Builder’s costs for unloading and handling at the
Site labor, installation costs and other expenses; and

5.15 Superintendent.

The Design/Builder shall cause the Contractor to employ a competent superintendent and
necessary assistants who shall be in attendance at the Sites during performance of the
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Construction Work. The superintendent shall represent the Contractor, and communications
given to the superintendent shall be as binding as if given to the Contractor. Important
communications shall be confirmed in writing.Other colmnunications shall be similarly
con finned on written request in each case.

5.16 Documents and Samples at the Sites.

The Design!Builder shall maintain at the Sites for the Company one record copy of the
drawings, specifications, addenda, Change Order and other Modifications, in good order and
lnarked currently to record changes and selections made during construction, and in addition
approved Shop Drawings, Product Data, Samples and similar required submittals. The
Design/Builder shall also prepare one reproducible set of as-built drawings. These shall be
provided to the Company within a reasonable time after Final Completion of the Work.

5.17 Contingency.

 Such Contingency shall be increased by amounts not
expended on other line items in the schedule of values other than Fee and Overhead, and shall be
decreased by additional amounts required to be expended on other line items in the schedule of
values other than Fee and Overhead. The Contingency is for the sole use of the Design/Builder
for items within the Scope of Work of the Design/Builder, and is not for use by the Company for
items that are a Change Order to the Design!Builder. To the extent funds remain in the
Contingency as of the date of Final Completion of the entire Projec

 which shall be paid as set forth in the First Mortgage Loan Documents.
Notwithstanding the foregoing: (1) reduction in the line item amount for Landscape Amenity and
Community Buildings in excess o  of the value thereof shall require the
approval of the Company; and (2) increase in the line item amount for General Conditions in
excess o  of the value thereof shall require the approval of the Company, in
each case such approval not to be unreasonably withheld.

ARTICLE 6
CHANGES IN THE WORK; CLAIMS

6.1 Changes.

Changes in the Work shall be performed under applicable provisions of the Contract
Documents, and the Design/Builder shall proceed promptly, unless otherwise provided in the
Change Order or Change Directive. If unit prices are stated in the Contract Documents or
subsequently agreed upon, and if quantities originally contemplated are so changed in a proposed
Change Order or Change Directive that application of such unit prices to quantities of Work
proposed will cause substantial inequity to the Company or the Design/Builder, the applicable
unit prices shall be equitably adjusted

er.
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6.2 Change Directives.

The following procedures shall apply with respect to Change Directives:

6.2.1 Any Change Directive with an apparent value in excess  must be
approved by both the Managing Member and the United States Member. The United States
Member shall respond to any Change Directive withi s Days of receiving the
request for a Change Directive. Upon receipt of a Change Directive signed by the Company, the
Design/Builder shall promptly proceed with the change in the Work involved and advise the
Company of the Design/Builder’s agreement or disagreement with the method, if any, provided
in the Change Directive for determining the proposed adjustment in th the Schedule. If
the Design/Builder receives a written communication signed by the Company, which the
Design!Builder believes is a Change Directive, but is not so identified, it shall not proceed with
the change in the Work until it receives from the Company a written confirmation that such
communication is in fact a Change Directive.

6.2.2 A Change Directive signed by the Design/Builder indicates the agreement of the
Design/Builder with the contents thereof, and shall convert the Change Directive to a Change
Order.

6.2.3 If the Design!Builder does not respond promptly or disagrees with the method for
adjustment in or Schedule, the method and adjustment shall be determined as provided
in Section 6.5 below. In such case, the Design!Builder shall keep and present, in such form as
the Company may request, an itemized accounting, together with appropriate supporting data.

6.2.4 Pending final determination of cost to the Company, amounts not in dispute shall
be included in Applications for Payment

When both additions and credits covering related Work or
substitutions are involved in a change, the allowance for Overhead and Fee shall be figured on
the basis of net increase, if any, with respect to that change.

6.2.5 If the Company and the Design!Builder do not agree with the adjustment in the
Schedule such disagreement shall be submitted for dispute resolution in accordance
with the provisions of this Agreement.

6.3 Change Proposals.

If the Company requests the Design/Builder to submit a Change Proposal and thereafter
the Company elects not to proceed with the Change Order contemplated therein, a Change Order
shall be issued to reimburse the Design/Builder for any costs incurred by the Design!Builder on
account of such Change Proposal, but only to the extent the Change Order contemplated by such
Change Proposal involves a material change to the scope of the Work. To the extent the
preparation of such Change Proposal impacts the Schedule (e.g., other Work is suspended
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pending a decision on such Change Proposal or the Design Work is delayed due to the
preparation of the Change Proposal), an equitable adjustment in the Schedule shall be made.

6.4 Claims.

In addition to submitting Change Proposals in response to the request of the Company,
the Design/Builder may submit one or more claims in the form of Change Proposals for any
requested adjustment in the  Schedule permitted pursuant to the provisions of this
Agreement. In such cases, the Design/Builder shall give the Company written notice within

Days after it becomes aware of the event giving rise to the Change Proposal.
The Company shall hav Days after receipt of the Design!Builder’s notice to
either confirm or refute the basis for the Change Proposal. If either the Design!Builder or the
Company becomes aware of an act or omission of the other which would give rise to a breach of
contract action, such party shall notify the other within a reasonable time after becoming aware
of such act or omission. Failure to give any notice required by this Article 6 shall be deemed a
waiver of the right of the claiming party to recover, but only to the extent the delay in giving
notice prejudices the rights of the non-claiming party.

6.5 Payment on Account of Change Orders and/or Excusable Delays.

6.5.1.2 

6.5.1.3 
.

6.5.2 Design Work. For Change Orders including additional Design Work,

6.5.2.1 
roject
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s).

6.5.2.2 

6.5.2.3 
.

6.5.3 Decreased Scope. With respect to Change Orders which decrease the Scope of
Work described on Exhibit A-l, Exhibit A-2 or Exhibit A-3., respectivel

6.6 Changes on Account of Delay in Commencement of Work.

In the event the commencement of the Project is delayed beyond (a) March 15, 2010 with
respect to the 0-6 Renovation Scope of Work, (b) March 29, 2010 with respect to the Marine
Palms New Build Scope of Work, and (c) April 1, 2010 with respect to the Phase VI Stuart Mesa
Scope of Work, for any reason other than the fault of the Design/Builde d Schedule
shall be equitably adjusted to take into account changes in the cost of labor and materials.

6.7 

6.8 Time Extensions on Account of Change Orders.

The Design!Builder shall be entitled to a time extension in comaection with any Change
Order to the extent its tflne of performance is extended due to such Change Order.
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ARTICLE 7
TRANSFER OF CARE, CUSTODY AND CONTROL

7.1 Care, Custody and Control by Design/Builder During Construction.

The Design/Builder shall be responsible for care, custody and control of each Site or
portion thereof, including responsibility for compliance with applicable safety and environmental
laws, rules, regulations and orders only during the period from (i) issuance of a notice to proceed
and release of possession of such Site or portion thereof by Company to Design/Builder for
construction until (ii) Substantial Completion or other transfer of care, custody and control of
such Site or portion thereof back to Company in accordance with Section 7.2 below.

7.2 Substantial Completion; Partial Occupancy or Use.

At Substantial Completion of the entire Work, the care, custody and control thereof shall
pass to the Company. In any event, the care, custody, and control of a Site or portion thereof
shall pass to the Company no later than the time when the Company takes physical possession
thereof. From and after the date of the transfer of the care, custody, and control of a Site or
portion thereof, the Company shall assume all risks of physical loss or damage thereto and shall,
and does hereby, release the Design/Builder from and the Company will and shall cause its
insurers to waive fights of subrogation against the Design/Builder and its suppliers and
Subcontractors for loss or damage to such Site or portion thereof which may thereafter occur. In
the event that loss or damage to a Site or portion thereof occurring after Substantial Completion
is due to the negligence of the Design/Builder or defective Work performed by the
Design/Builder, the Design/Builder shall be responsible for any insurance deductibles paid by
the Company on account of such negligence or defective Work. Notwithstanding the foregoing
to the contrary, nothing in this Section 7.2 shall limit the Design!Builder’s warranty obligations
set forth in this Agreement.

ARTICLE 8
TEAM SUBCONTRACTORS AND SUBCONTRACTORS

8.1 Team Subcontractors.

The Design/Builder shall enter into a Team Subcontract with each Architect pursuant to
which the Design!Builder shall delegate all design responsibilities contained in this Agreement to
the Architect. Similarly, the Design!Builder shall enter into a Team Subcontract with the
Contractor pursuant to which the Design!Builder shall delegate the construction responsibilities
contained in this Agreement to the Contractor. The Team Subcontracts shall require each Team
Subcontractor, to the extent of the Work to be performed by such Team Subcontractor, to assume
towards the Design!Builder all the obligations and responsibilities which the Design/Builder by
the Contract Documents assumes towards the Company. All Team Subcontracts shall
incorporate the terms of this Agreement and the Contract Documents to the extent applicable to
the Work to be performed by the Team Subcontractor. Each Team Subcontract shall expressly
preserve and protect the rights of the Company under the Contract Documents with respect to the
Work to be performed by the Team Subcontractor so that the subcontracting thereof will not
prejudice such rights, and shall include a provision granting to the Company the fight to succeed
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to the interest of, or otherwise accept an assignment of, such Team Subcontract, but only in the
event of a termination of this Agreement by the Company due to the existence of a
Design!Builder Event of Default. Any such assigmr~ent shall be subject to the prior rights of the
surety, if any, obligated under bond relating to the Agreement.

8.2 Subcontracts.

8.2.1 Incorporation of Contract Documents. The Team Subcontractors shall enter
into Subcontracts with various Subcontractors for portions of the Work delegated pursuant to the
Team Subcontracts. The Subcontracts shall require each Subcontractor, to the extent of the
Work to be performed by such Subcontractor, to assume towards the Team Subcontractor all the
obligations and responsibilities which the Team Subcontractor by the Team Subcontracts
assumes towards the Design!Builder. All Subcontracts shall incorporate the terms of the relevant
Team Subcontract, this Agreement and the Contract Documents to the extent applicable to the
Work to be performed by the Subcontractor.

8.2.2 Assignment of Subcontracts. Each Subcontract shall expressly preserve and
protect the rights of the Company under the Contract Documents with respect to the Work to be
performed by the Subcontractor so that the subcontracting thereof will not prejudice such rights,
and shall include provisions (a) granting to the Design/Builder the right to succeed to the interest
of, or otherwise accept an assignment of, such Subcontract, but only in the event of a termination
of the Team Subcontract by the Design!Builder (or its assignee) due to the existence of a default
by the Team Subcontractor; and (b) granting to the Company the right to succeed to the interest
of, or otherwise accept an assignment of, such Subcontract, but only in the event of a termination
of this Agreement by the Company due to the existence of a Design/Builder Event of Default and
a further termination of the Team Subcontract by the Company. Any such assignment shall be
subject to the prior rights of the surety, if any, obligated under bond relating to the Team
Subcontract.

8.3 Self-Performed Work. The Contractor may perform portions of the Construction Work
with its own personnel or pursuant to Subcontracts with affiliates of the Contractor ("Self-
Performed Work"). With respect to such Self-Performed Work, the Contractor shall be deemed
to be a Subcontractor for purposes of calculating amounts payable under Change Orders. The
terms and conditions under which the Contractor or its affiliates perform Self-Performed Work
shall be competitive and at market rates

8.4 Subcontractor Bids. The Design!Builder shall use commercially reasonable efforts to
obtain a minimum of three bids from qualified subcontractors for each trade that will provide
labor and naaterials for the Project having a value in excess . The Design!Builder
will then select the subcontractor that represents the best value for the Proje

y
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ARTICLE 9
INSURANCE AND BONDS; INDEMNIFICATION

9.1 Insurance to be Provided by the Design/Builder.

The Design!Builder shall provide the insurance required of it by the provisions of Exhibit
_L hereto, the cost of which shall be paid by the Design!Builder as a Cost of the Work.

9.2 Insurance to be Provided by the Company.

The Company shalt provide the insurance required of it by the provisions of Exhibit L,

9.3 Payment and Performance Bonds.

9.3.1 The Contractor shall furnish and deliver to the Company and the Design!Builder
the Payment and Performance Bonds in a form acceptable to the Credit Provider. The Contractor
shall deliver the Payment and Performance Bonds in a form acceptable to the Credit Provider
prior to, and as a condition precedent to, commencement of the Construction Work at a Site.

9.3.2 The Payment and Performance Bonds shall be furnished on behalf of the
Contractor, shall name the Design!Builder, the Company, and the Trustee as co-oblige

 Prior to the commencement of the
Work on any alternate under the applicable Construction Agreement ("Alternate"), the Surety
that issued the relevant Payment and Performance Bond shall approve the inclusion of such
Alternate in the coverage provided by the Payment and Performance Bond. The Design!Builder
shall require the Contractor to provide additional payment and performance bonds, either
through Subcontractor payment and performance bonds or Contractor furnished payment and
performance bonds, so that the combined value of the Subcontractor and Contractor payment and
performance bonds exceeds the entire Cost of the Work in the applicable Construction
Agreement, as and when provided in the applicable Construction Agreement. All payment and
performance bonds issued pursuant to this Section (including, without limitation, subcontractor
payment and performance bonds) shall name the Design!Builder, the Company and the Trustee
as co-obligees, and shall be in the forms set forth on Exhibit N-1 (with respect to Contractor-
furnished payment and performance bonds) or Exhibit N-2 (with respect to Subcontractor-
furnished payment and performance bonds). All payment and performance bonds issued with
respect to the Contractor shall be issued by a Surety. All other payment and performance bonds
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shall be issued by sureties that appear on the approved list of sureties issued by the United States
Department of Treasury.

9.3.3 The provisions of this Section 9.3 may not be modified or amended without the
prior written consent of the Credit Provider.

9.4 Indenmification.

9.4.1 Indemnification by Design/Builder. T

9.4.2 Indemnification by Company. 

y
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9.4.3 The Company’s Property. As provided by Article 7 hereof, as between the
Design/Builder and the Company, the Company assumes responsibility and risk for all loss of or
damage to property owned by or in the custody of the Company, however such loss or damage
shall occur, and agrees to maintain appropriate property damage insurance fully coveting said
property from such risk naming the Design/Builder as additional insured and does hereby and
shall cause its insurers to waive rights of subrogation against the Design/Builder and its suppliers
and Subcontractors under any insurance which the Company may carry.

9.5 Company Agreement.

The Company, on its own behalf and on behalf of the Company’s officers, directors,
agents and affiliates, agrees that no contract claim shall be made against the Contractor or the
Architect for obligations of the Design!Builder unless the Company is expressly authorized to do
so pursuant to the provisions of this Agreement, including, but not limited to, a claim alleging
that the Design/Builder’s corporate status should be ignored in favor of claims against the
Contractor and/or the Architect.

ARTICLE 10
PROTECTION OF PERSONS AND PROPERTY

10.1 Safety Precautions and Programs.

10.1.1 Site Safety. The Design/Builder shall be responsible for initiating, maintaining
and providing supervision of safety precautions and programs in connection with the Work, and
shall also comply with any and all insurance carrier-mandated safety requirements and programs.

10.1.2 Notices. In connection with the performance of the Work, the Design!Builder
shall give notices and comply with Applicable Laws bearing on the safety of persons and
property and their protection from damage, injury or loss.

10.2 Safety of Persons and Property.

10.2.1 Reasonable Precautions. The Design/Builder shall take reasonable precautions
for the safety of, and shall provide reasonable protection to prevent damage, injury or loss to:
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10.2.1.1 employees on the Work and other persons who may be affected thereby;

10.2.1.2 the Work and materials and equipment to be incorporated therein, whether
in storage on or off the Sites under care, custody or control of the Design/Builder; and

10.2.1.3 other property at the Sites or adjacent thereto, such as trees, shrubs, lawns,
walks, pavements, roadways, structures and utilities not designated for removal, relocation or
replacement in the course of the Construction Work.

10.2.2 Safeguards. The Design!Builder shall erect and maintain, as required by existing
conditions and performance of the Work, reasonable safeguards for safety and protection,
including posting danger signs and other warnings against hazards, promulgating safety
regulations and notifying Company and users of adjacent sites and utilities, and shall comply
fully with the requirements of the Occupational Safety and Health Administration ("OSItA").

10.2.3 Use of Explosives. When use or storage of explosives or other hazardous
materials or equipment or unusual methods are necessary for execution of the Construction
Work, the Design!Builder shall exercise utmost care and carry on such activities under
supervision of properly qualified personnel.

10.2.4 Remedy of Damage. The Design!Builder shall promptly remedy damage and
loss (other than damage or loss under property insurance required by Exhibit L to be carried by
the Company or the Company’s Separate Contractors) to property referred to in Sections 10.2.1.2
and 10.2.1.3 caused in whole or in part by the Design/Builder or anyone directly employed by or
in control of Design!Builder and for whose acts Design!Builder may be liable and for which the
Design/Builder is responsible under Sections 10.2.1.2 and 10.2.1.3, except damage or loss
attributable to acts or omissions of the Company, Separate Contractors or anyone directly or
indirectly employed by either of them, or by anyone for whose acts either of them may be liable,
and not attributable to the fault or negligence of the Design/Builder. The foregoing obligations
of the Design/Builder are in addition to the Design/Builder’s obligations under Section 9.4;
provided, however, that the Design!Builder’s obligations hereunder shall include only those costs
necessary to repair property damaged or lost (except to the extent professional liability insurance
proceeds are available therefor pursuant to the provisions of Section 9.4). All costs incurred by
the Design!Builder in connection with its obligations under this Section 10.2.4 shall be paid as
Cost of the Work .

10.2.5 Designation of Safety Coordinator. The Design!Builder shall designate or
cause to be designated a responsible member of its organization at the Sites who has the
responsibility for the prevention of accidents.

10.2.6 Loads. The Design!Builder shall not load or permit any part of the Construction
Work or any Site to be loaded so as to endanger anyone’s safety.

10.3 Security.

The Design!Builder shall take any and all precautions that may be reasonably necessary
to render all portions of the Work, the Sites and any adjacent areas affected by the Work secure
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in all material respects, to decrease the likelihood of accidents, and to avoid vandalism and other
contingencies which are liable to delay the Work or give rise to claims or liabilities. The
Design/Builder shall furnish and install all necessary facilities to provide safe means of access to
all points where Work is being performed. The Design/Builder shall take all precautions and
measures as may be reasonably necessary to secure each Site at all hours, including evenings,
holidays and non-work hours. Such precautions may include provision of security guards.

10.4 Damage to Property at the Sites.

The Design/Builder shall be responsible for any and all damage to property at the Sites
except to the extent caused by the acts or omissions of the Company or its Separate Contractors,
representatives, employees or agents and not covered by insurance. The costs and expenses
incurred by the Design/Builder pursuant to its obligations under this Article shall be paid by the
Design/Builder as Cost of the Work to the extent that such costs and expenses are in excess of or
are not covered by required insurance, and to the extent of any deductibles, unless caused by
Force Majeure, in which case the provisions of Article 6 shall govern.

10.5 Damage to Property of Others.

The Design/Builder shall avoid damage, as a result of the Design!Builder’s operations, to
existing sidewalks, curbs, streets, alleys, pavements, utilities, adjacent property, the work of
Separate Contractors and the property of the Company. The Design/Builder shall repair any
such damage caused by the operations of the Design!Builder and shall bear the expense relating
thereto as a Cost of the Work to the extent that such costs and expenses are in excess of or are
not covered by required insurance, and to the extent of any deductible.

10.6 Failure of Design/Builder to Repair Damage.

If the Design/Builder fails to commence the repair of damage to property as set forth in
this Article, and diligently pursue such repair, then the Company, aft ) Days prior
written notice to the Design/Builder (provided the Design!Builder has not commenced such
repair during such Day period), may elect to repair such damages with its own forces
and to deduct from payments due or to become due to the Design!Builder amounts paid or
incurred by the Company in correcting such damage.

10.7 Emergencies.

In an emergency affecting the safety of persons or property, the Design/Builder shall act,
at the Design!Builder’s discretion, to prevent threatened damage, injury or loss. The United
States Member shall have the authority to immediately suspend work when life threatening
safety violations or practices are observed or found. Additional costs or extensions of time
claimed by .the Design/Builder on account of an emergency not caused by the fault or neglect of
the Design/Builder shall be determined as provided in Section 6.2 hereof.

ARTICLE 11
DISPUTES
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11.1 Disputes between Company and Design/Builder.

In the event of any dispute arising between the Company and the Design/Builder
regarding any part of the Agreement or the Contract Documents, or the Parties’ obligations or
performance thereunder, either Party may institute the dispute resolution procedures set forth
herein. The Parties shall continue performance of their respective obligations hereunder
notwithstanding the existence of a dispute.

11.2 Dispute Resolution Procedures.

11.2.1 Initial Meeting to Resolve Disputes. Either Party may from time to time call a
special meeting for the resolution of disputes that would have a material impact on the cost or
progress of the Project. Such meeting shall be held at the Design!Builder’s offices withi

 Days of written request therefor, which request shall specify in reasonable detail the
nature of the dispute. The meeting shall be attended by the Company’s Authorized
Representative, the Design!Builder’s Authorized Representati

11.2.2 Mediation.

11.2.2.1 If the dispute has not been resolved withi  Days after the
special meeting has been held, a mediator, mutually acceptable to the Parties and experienced in
design and construction matters, shall be appointed. The cost of the mediator shall be shared by
the Parties. The mediator shall be given written statements of the Parties and may review the
Site(s) and any relevant documents. The mediator shall call a meeting of the Parties wit

Days after his/her appointment, which meeting shall be attended by the Company’s
Authorized Representative, the Design/Builder’s Authorized Representative and any other person
who may be affected in any material respect by the resolution of such dispute. Such Authorized
Representatives shall have authority to settle the dispu

. During suc s Day period, the mediator may
meet with the Parties separately.

11.2.2.2 No minutes shall be kept with respect to any mediation proceedings, and
the comments and/or findings of the mediator, together with any written statements prepared, shall
be non-binding, confidential and without prejudice to the rights and remedies of any Party. The
entire mediation process shall be completed with s Days of the date upon
which the initial special meeting is held, unless the Parties agree otherwise in writing. If the
dispute is settled through the mediation process, the decision will be implemented by written
agreement signed by the Parties.

14.2.3 Arbitration.
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11.2.3.1 Any controversy or dispute not resolved through non-binding mediation
shall be settled by binding arbitration. Either Party may initiate arbitration by giving written
notice to the other Party after exhausting the mediation procedures set forth herein. The notice
shall state the nature of the claim or dispute, the amount involved, if any, and the remedy sought.
The Company or the Design/Builder shall be entitled to (a) consolidate any arbitration involving
Design!Builder with related arbitrations involving other parties; or (b) join any other parties to
such arbitration.

11o2.3o2 The dispute shall be submitted to an independent arbitrator mutually
selected by the Parties. If the dispute has a value in excess o
then at the election of either Party, there shall be a panel of three arbitrators. If the Parties do not
mutually agree on an arbitrator or arbitrators who is/are willing and able to serve, the Parties shall
then utilize the American Arbitration Association (or another entity acceptable to the Parties) to
provide the required independent arbitrator(s). The decision of the appointed independent
arbitrator(s) shall be final and binding on the Parties. In rendering a decision, the arbitrator(s)
shall comply with the Construction Industry Arbitration Rules of the American Arbitration
Association in effect as of the Effective Date. The arbitrator(s) shall have no direct or indirect
social, political or business relationship of any sort with any of the Parties, their respective legal
counsel, or any other person or entity materially involved in the Project.

ARTICLE 12
EVENTS OF DEFAULT AND REMEDIES; TERMINATION

12.1 Design/Builder Events of Default.

Each of the following shall be considered a "Design/Builder Event of Default":

12.1.1 if the Design!Builder persistently fails or neglects to carry out the Work in
accordance with the provisions of the Contract Documents, and fails, aft
Days written notice from the Company, to commence a cure to correct such failure or neglect
and thereafter diligently pursue such cure to completion;

12.1.2 if the Design!Builder materially breaches this Agreement and fails, aft
Days written notice from the Company, to commence a cure to correct such breach and

thereafter diligently pursues such cure to completion (such breach to include, but not be limited
to, failure to make payment to Team Subcontractors for materials or labor in accordance with the
respective agreements between the Design!Builder and the Team Subcontractors or persistent
disregard of Applicable Laws);

12.1.3 if a custodian, trustee or receiver is appointed for the Design!Builder, or if the
Design!Builder becomes insolvent or bankrupt, is generally not paying its debts as they become
due or lnakes an assignment for the benefit of creditors, or the Design!Builder causes or suffers
an order for relief to be entered with respect to it under applicable Federal bankruptcy law or
applies for or consents to the appointment of a custodian, trustee or receiver for the
Design/Builder, or bankruptcy, reorganization, arrangement or insolvency proceedings, or other
proceedings for relief under any bankruptcy or similar law or laws for the relief of debtors, are
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instituted by or against the Design!Builder, and in any of the foregoing cases such action is not
discharged or terminated withi Days of its institution.

12.2 Remedies of the Company upon a Design/Builder Event of Default.

12.2.1 Termination of Agreement. Upon the occurrence of a Design!Builder Event of
Default, the Company shall have the right to terminate this Agreement upon 

Days written notice to the Design/Builder, provided that the Desigaa!Builder has not
commenced a cure within Day period and thereafter continues to
diligently cure until completion. Without prejudice to any other rights or remedies of the
Company, the Company, upon any such termination, subject to any prior rights of the Surety,
may:

12.2.1.1 take possession of the Sites and of all materials, equipment, tools and
construction equipment thereon owned by the Design!Builder;

12.2.1.2 accept assigmnent of the Team Subcontracts and/or Subcontracts; and

expedient.
12.2.1.3 finish the Work by whatever reasonable method the Company may deem

When the Company terminates this Agreement as aforesaid, the DesigrdBuilder shall not
be entitled to receive further payment until the Work is finished

o

12.3 Company Events of Default.

Each of the following shall be considered a "Company Event of Default":

12.3.1 if the Work is stopped for a period of Days through no act or fault of
the Design!Builder for any of the following reasons:

12.3.1.1 issuance of an order of a court or other public authority having
jurisdiction;

12.3.1.2 an act of government, such as a declaration of national emergency, malting
material unavailable;

12.3.2 if the Work is stopped for a period o  Days through no act or fault of
the Design/Builder because the Company has not made payment of undisputed amounts set forth
in an Application for Payment within the time stated in the Contract Documents;
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12.3.3 if the Work is stopped for a period of Days pursuant to the provisions
of Section 3.1.5 because the Company has not provided the financial information required by
Section 3.1.5; or

12.3.4 if a custodian, trustee or receiver is appointed for the Company, or if the
Company becomes insolvent or bankrupt, is generally not paying its debts as they become due or
makes an assignment for the benefit of creditors, or the Company causes or suffers an order for
relief to be entered with respect to it under applicable Federal bankruptcy law or applies for or
consents to the appointment of a custodian, trustee or receiver for the Company, or bankruptcy,
reorganization, arrangement or insolvency proceedings, or other proceedings for relief under any
bankruptcy or similar law or laws for the relief of debtors, are instituted by or against the
Company, and in any of the foregoing cases such action is not discharged or terminated within
sixty (60) Days of its institution.

12.4 Remedies of the Design/Builder upon a Company Event of Default.

If a Company Event of Default exists and is continuing, the Design!Builder may, upon
Days additional written notice to the Company, terminate the Agreement and

recover from the Company payment for Work performed and for proven loss with respect to
materials, equipment tools, construction equipment, and services rendered, including reasonable
overhead and profit.

12.5 Representations and Remedies.

Except as otherwise provided in this Agreement, no remedy under the terms of this
Agreement is intended to be exclusive of any other remedy, but each and every such remedy
shall be cumulative and shall be in addition to any other remedies, existing now or hereafter, at
law, in equity or by statute. No delay or omission to exercise any right or power accruing shall
impair any such right or power nor shall it be construed to be a waiver of any Event of Default or
acquiescence therein, and every such right and power may be exercised from time to time as
often as may be deemed expedient.

12.6 Termination or Suspension for Convenience.

12.6.1 Termination for Convenience. The Company may terminate this Agreement, or
any portion of Work to be performed hereunder at any time by a notice in writing from the
Company to the Design/Builder only if the United States Member terminates the Managing
Member for default under the provisions of the Operating Agreement. In such case, the
Company shall pay to the Design!Builder all funds due the Design!Builder for Work performed
up to the date of termination, plus all demobilization and close-out costs, including, but not
limited to, any amounts payable to Team Subcontractors and Subcontractors for early
termination; plus reasonable overhead and profit on Work performed. All funds due hereunder,
including unpaid Retainage, shall be released with ) Days of termination of this
Agreement for convenience.

12.6.2 Suspension for Convenience. The Company may, without cause, order the
Design/Builder in writing to suspend, delay or interrupt the Work in whole or in part for such
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period of time as the Company may determine. An adjustment shall be made for increases in the
cost of performance of the Work, including Fee on the increased cost of performance, caused by
the suspension, delay or interruption, in accordance with the Change Order provisions of this
Agreement. No adjustment shall be made to the extent (1) the performance is, was or would
have been so suspended, delayed or interrupted by another cause for which the Design!Builder is
responsible or (2) that an equitable adjustment t r Schedule is made or denied
under another provision of this Agreement. Adjustments made in the cost of performance may
have a mutually agreed fixed or percentage Fee. Any claim for constructive suspension shall be
made in accordance with the procedures set forth in Article 6.

ARTICLE 13
MISCELLANEOUS PROVISIONS

13.1 Governing Law.

This Agreement shall be governed by the laws of the State of California, excluding
provisions thereof which refer to the laws of another jurisdiction.

13.2 Successors and Assigns.

This Agreement and the Contract Documents shall be binding upon and shall inure to the
benefit of the Company and the Design/Builder and their respective successors and assigns.
Except as provided in the First Mortgage Loan Documents, neither Party shall assign this
Agreement as a whole without the prior written consent of the other Party. If either Party
attempts to make such an assignment without such consent, that Party shall nevertheless remain
legally responsible for all of its obligations under this Agreement and the Contract Documents.

13.3 Written Notice.

Written notice shall be deemed to have been duly se~wed on the date of delivery if
delivered in person, on the Day after deposit if delivery by overnight courier, or two (2) Business
Days after deposit if delivery by placing in the United States mail, first class and certified, return
receipt requested with postage prepaid.All notices shall be addressed to the appropriate
Authorized Representative as follows:
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Naval Facilities Engineering Command, Southwest
1220 Pacific Highway
San Diego, CA 92132
Attention: Business Agreements Manager
Reference: Camp Pendleton & Quantico PPV
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Naval Facilities Engineering Command
Special Venture Acquisition
1322 Patterson Avenue, SE, Suite 1000
Washington Navy Yard
Washington, DC 20374-5065
Reference: Camp Pendleton & Quantico PPV
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s:

s:

13.4 Commencement of Statutory Limitation Period and Statute of Repose Period.

13.4.1 Before Substantial Completion. As to acts or failures to act occurring prior to
the relevant date of Substantial Completion, any applicable statute of limitations shall commence
to run and any alleged cause of action shall be deemed to have accrued in any and all events not
later than such date of Substantial Completion.

13.4.2 Between Substantial Completion and Final Completion. As to acts or failures
to act occurring between the relevant date of Substantial Completion and prior to Final
Completion, any applicable statute of limitations shall commence to run and any alleged cause of
action shall be deemed to have accrued in any and all events not later than the date of Final
Completion.

13.4.3 After Final Completion. As to acts or failures to act occurring after the date of
Final Completion, any applicable statute of limitations shall commence to run and any alleged
cause of action shall be deemed to have accrued in any and all events not later than the date of
any act or failure to act by the Design/Builder pursuant to any applicable warranty, the date of
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any correction of Work or failure to correct Work by the Contractor, or the date of actual
commission of any other act or failure to perform any duty or obligation by the Design!Builder
or the Company, whichever occurs last.

13.4.4 Statute of Repose. The time period for the applicable Statute of Repose shall
commence to run at Substantial Completion of the Work.

13.5 Modifications.

No Modifications or Change Orders shall be valid unless in writing and signed by the
Company and the Design!Builder or their respective permitted successors and assigns. The
Design/Builder and the Company agree to make Modifications to this Agreement if requested by
the Company’s lender(s), the Credit Provider and the Trustee provided such Modifications do not
adversely affect the costs and/or risks and/or time of performance of the Work.

13.6 Interpretation.

13.6.1 Any and all headings of this Agreement are for convenience of reference only and
do not modify, define or limit the provisions thereof. Words of any gender shall be deemed and
construed to include correlative words of the other gender. Words importing the singular
number shall include the plural number and vice versa, unless relating to all supplements and/or
amendments to any exhibits or documents entered into in accordance with the terms hereof and
thereof. All references to any person or entity shall be deemed to include any person or entity
succeeding to the rights, duties and obligations of such person or entity in accordance with the
terms of this Agreement. Where reference is made in this Agreement to another Contract
Document, the reference refers to that provision as amended or supplemented by the other
provisions of the Contract Documents.

13.6.2 The provisions of this Agreement which by their nature are intended to survive
the termination, cancellation, completion or expiration of the Agreement, including, but not
limited to, any express limitations of or releases from liability, shall continue as valid and
enforceable obligations of the Parties notwithstanding any such termination, cancellation,
completion or expiration.

13.7 Scverability.

If any provision of this Agreement is held to be inoperative or unenforceable as applied
in any particular case because it conflicts with any other provision hereof or any constitution,
statute, ordinance, rule of law or public policy, or for any other reason, such holding shall not
have the effect of rendering the provision in question inoperative or unenforceable in any other
case, or of rendering any other provision herein contained inoperative or unenforceable to any
extent whatever. The invalidity of any one or more phrases, sentences, clauses or sections
contained in this Agreement shall not affect the remaining portions of this Agreement or any part
hereof, and they shall otherwise remain in full force and effect. In the event that any portion or
all of this Agreement is held to be void or unenforceable, the Parties agree to negotiate in a
commercially reasonable manner to amend the commercial and other terms of this Agreement in
order to effect the intent of the Parties as set forth in this Agreement.
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13.8 Whole Agreement.

This Agreement, the Exhibits hereto and the Contract Documents shall constitute the
entire agreement between the Parties, and no inducements, considerations, promises or other
references shall be implied in this Agreement that are not expressly addressed herein, except as
this Agreement is subject to Phase VI Design!Builder’s Consent Agreement dated as of the
Effective Date executed by the Design!Builder in favor Of the Credit Provider and the Trustee
named therein.

13.9 Accounting Records.

The Company and the Company’s accountants shall be afforded access to the
Design/Builder’s records, books, correspondence, instructions, drawings, receipts, Team
Subcontracts, Subcontracts, vouchers, memoranda and other data relating to this Agreement,
except financial information relating to those of the Design/Builder’s costs covered by the
Overhead, Fee, allowances, fixed rates, or of costs which are expressed in terms of percentages
of other costs, and lump sum subcontracts and/or change orders, and the Design!Builder shall
preserve these for a period of ears after final payment, or for such longer period as
may be required by law.

13.10 Limitation of Liability.

13.10.1 Notwithstanding anything in this Agreement to the contrary, in no event shall
either the Company or the Design/Builder, their respective members, partners, employees,
officers, agents or subcontractors, be liable for consequential, incidental, special or indirect
damages, except to the extent of insurance proceeds available therefor.

13.11 Audit and Records.

13.11.1 General. As used in this Section 13.11, "records" includes books, documents,
accounting procedures and practices, and other data, regardless of type and regardless of whether
such items are in written form, in the form of computer data, or in any other form.

13.11.2 Examination of Costs. The Design!Builder shall maintain, and the
Company, the Managing Member and the United States Member shall have the right to examine
and audit, all records and other evidence sufficient to reflect properly all costs claimed to have
been incurred or anticipated to be incurred directly or indirectly in performance of this
Agreement.

13.11.3 Cost or Pricing Data. If the Design!Builder has been required to submit cost
or pricing data in connection with any pricing action relating to this Agreement, the Company,
the Managing Member and the United States Member, in order to evaluate the accuracy,
completeness, and currency of the Cost or pricing data, shall have the right to examine and audit
all of Design!Builder’s records, including computations and projections, related to:

13.11.3.1      The proposal for the Change Order, Change Directive or
Modification;
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13.11.3.2
those related to negotiating;

or

13.11.3.3

The discussions conducted regarding the proposal(s), including

Pricing of the Change Order, Change Directive, or Modification;

13.11.3.4      Performance of the Change Order, Change Directive, or
Modification.

13.11o4 Access. The Company, the Managing Member and the United States Member
shall have access to and the right to examine any of Design/Builder’s directly pertinent records
involving transactions related to this Agreement or a subcontract hereunder. The Design/Builder
shall make available at its office at reasonable times the information described in this Section for
examination, audit, or reproduction, unt s after final payment under this Agreement or for
any shorter period specified by the United States Member.

13.11.4.1 If this Agreement is completely or partially terminated,
Design/Builder shall make available the records relating to the Work terminated unt s after
any resulting final termination settlement; and

13.11.4.2 In the event of disputes under Article 11 of this Agreement or any
litigation between the Company and the Design!Builder, the Design!Builder’s directly pertinent
records involving transactions related to this Agreement or a subcontract which are not privileged
communications between attorney and client or attorney work product shall be made available by
the Design/Builder until such time as such disputes or litigation are finally determined, including
all appeals relating thereto.

13.11.5 No Required Creation of Records. This Section 13.11 may not be construed to
require Design/Builder or subcontractor to create or maintain any record that Design/Builder or
subcontractor does not maintain in the ordinary course of business or pursuant to a provision of
law.

IN WITNESS WHEREOF, the Parties have executed this Agreement as of the date first
above written.

[Remainder of Page Intentionally Left Blank]

[Signatures Appear on the Following Pages]
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EXHIBIT C-1

LIST OF CONTRACT DOCUMENTS

(Marine Palms New Build)

Base Exterior Architecture Plan (BEAP) Marine Corp Air Ground Combat Center
Twentynine Palms California January 2008. Prepared b

Final Phase I Environmental Site Assessment; Marine Palms Proposed Housing
Construction Site Camp Pendleton & Quantico Housing Phase VI; MAGTFTC
Twentynine Palms California

9

3. Genera1 Decision Number: CA20070028 1/18/2008 CA28

Geotechnical Investigation Proposed New Marine Palms (Phase VI) Housing
Twentynine Palms, California. Prepared by GeoSoils Inc. June 5, 2009

5. SWPPP Storm Water Pollution Prevention Plan (to be prepared post-closing)

Phase VI Marine Palms Camp Pendteton Quantico Housing LLC Closing
Drawings:

Marine Palms Closing Drawing Submittal - Site Work
October 12, 2009
Plans b c.

Marine Palms Closing Drawing Submittal - Architecture
October 12, 2009
Plans by c.
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EXHIBIT C-2

LIST OF CONTRACT DOCUMENTS

(Phase VI Stuart Mesa)

Base Exterior Architecture Plan (BEAP) 1995, prepared 

for the Department of the Navy Southwest Division Naval Facilities
Engineering Command, Officer In Charge of Construction for Camp Pendleton
California

Final (Rev. 1) Phase I Environmental Site Assessment; New Stuart Mesa Housing
Parcel Camp Pendleton & Quantico Housing Phase VI; MCB Camp Pendleton,
California. Prepared by  for Camp Pendleton & Quantico
Housing, LLC MCB Camp Pendleton. December 2009

General Decision Number: CA20070001 1/18/2008 CA1

Geoteclmical Investigation Proposed New Stuart Mesa (Phase VI) Housing MCB
Camp Pendleton Oceanside, San Diego County California. Prepared b

SWPPP Storm Water Pollution Prevention Plan (to be prepared post-closing)

Phase VI Stuart Mesa Camp Pendleton Quantico Housing LLC Closing
Drawings:

Stuart Mesa Closing Drawing Submittal - Site Work
October 12, 2009
Plans c.

Stuart Mesa Closing Drawing Submittal - Architecture
October 12, 2009
Plans nc.

Exh. C-2



EXHIBIT C-3

LIST OF CONTRACT DOCUMENTS

(0-6 Renovation)

1. Base Exterior Architecture Plan (BEAP) Marine Corp Air Ground Combat Center
Twentynine Palms California January 20

7

2. General Decision Number: CA20070028 1/18/2008 CA28

3. SWPPP Storm Water Pollution Prevention Plan (to be prepared post-closing)

4. Phase VI Ocotillo Heights (06 Renovations) Camp Pendleton Quantico Housing
LLC Closing Drawings:

Ocotillo Heights Closing Drawing Submittal - Site Work & Architecture
October 12, 2009
Plans by c.
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EXHIBIT D

COST OF THE WORK
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EXHIBIT E
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EXHIBIT F

GOVERNMENTAL APPROVALS

The following constitute the regulatory approvals for which the Company is responsible
prior to commencement of any construction activities by the Design/Builder:

Department of the Nay3,:

o

Prior to the commencement of construction, a demolition Plan will be submitted to
and approved by the DoN.

Obtain written approval by the DoN on final design Construction Documents will be
submitted in accordance with Exhibit J-l, Exhibit J-2 or Exhibit J-3, respectively, of
this Agreement.

Provide all approvals and oversight, if necessary, to ensure that the Scope of Work as
submitted by the Design/Builder satisfies all natural and cultural resources
requirements as outlined in the Company documents.

With respect to the Phase VI Stuart Mesa Site, prior to cormnencement of
construction on the SMAP Premises, written notice from the Company that the
SMAP Premises (whether individually, or collectively, as applicable) have been
added to the Phase VI Stuart Mesa Site.

5. With respect to the Phase VI Stuart Mesa Site, prior to commencement of
construction on the Off-Site Sewer Easement Area, written notice from the Company
that the Off-Site Sewer Easement Area Terms and Conditions have been satisfied.

Third Party Plan Review:

6. The Company shall obtain a third party to review the Construction Docmnents for
approval.

Utilities:

The Company is to provide all utility easements and services including, but not
limited to water, sewer, telephone, power, gas, phone, data and CATV. In addition,
the Company shall obtain any and all approvals from local jurisdictions, including the
DoN, if necessary, to obtain approvals for the installation of new utilities, along with
connecting, disconnecting or plugging PWC utilities.

Group Approvals:
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Currently there are no known or required approvals from citizen groups, associations,
etc.; however, should such approvals be required the Company shall obtain all
necessary approvals from applicable citizen groups or associations.

Although the foregoing are the only approvals the Company and the Design!Builder
believe are required to commence and complete the design and construction of the
project, additional or different approvals may be required in the future. To the extent
that such additional or different approvals are required relating to land use or the right
to construct the development on the Site, such approvals shall be the responsibility of
the Company.

The term "I)/B Submission" shall mean any of the items described in paragraphs 1 and 3
above, or any component thereof.
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EXHIBIT G

INTENTIONALLY OMITTED
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EXHIBIT H-1

MARINE PALMS NEW BUILD SCHEDULE

[SEE ATTACHED]
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EXHIBIT H-2

PHASE VI STUART MESA SCHEDULE

[SEE ATTACHED]
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EXHIBIT H-3

0-6 RENOVATION SCHEDULE

[SEE ATTACHED]
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EXHIBIT I-1

MARINE PALMS NEW BUILD SITE DESCRIPTION

That certain land ground leased by the Company serving Marine Corps Air Ground
Combat Center, Twentynine Palms, California, commonly referred to as the Phase VI
Marine Palms neighborhood and part of the Phase VI Twentynine Palms Project (as
such term is defined in the Amended and Restated Ground Lease), as more
particularly identified and described in Exhibit A-12 to the Amended and Restated
Ground Lease, together with any improvements located thereon.
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EXHIBIT I-2

PHASE VI STUART MESA SITE DESCRIPTION

That certain land ground leased by the Company serving Marine Corps Base Camp
Pendleton, San Diego County, California, commonly referred to as the Phase VI
Smart Mesa neighborhood and part of the Phase VI Pendleton Project (as such term is
defined in the Amended and Restated Ground Lease), as more particularly identified
and described in Exhibit A-13 to the Amended and Restated Ground Lease, together
with any improvements located thereon.
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EXHIBIT I-3

0-6 RENOVATION SITE DESCRIPTION

That certain land ground leased by the Company serving Marine Corps Air Ground
Combat Center, Twentynine Pahns, California, commonly referred to as the Phase III
Ocotillo Heights neighborhood and part of the Phase III Land (as such term is defined
in the Amended and Restated Ground Lease), as more particularly identified and
described in Exhibit A-6 to the Amended and Restated Ground Lease, together with
any improvements located thereon.
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EXHIBIT 3-1

PROCEDURES FOR REVIEW OF DESIGN MATERIALS
(MARINE PALMS NEW BUILD SITE)

The Company acknowledges that the Schedule is "fast track" for design and
construction. In order to accommodate the expedited nature of the Schedule and
to avoid delays in the progress of the Work, the Company must make timely
decisions and grant approvals for the Design Materials and Design Work when
requested by the Design/Builder.

The Company will provide written approval with ) Days of
requested review for Design Materials and Design Work. The Company
actcnowledges that the design Subcontractor and/or its consultants will not stop
work during the review and approval period, and that delays in issuing review
comments may impact the Substantial Completion dates given in Exhibit H-1.
The Company will inform the Design/Builder of any element of the Design
Material or Design Work that is not acceptable at the time of such review. If the
Company does not provide a written response within  day review
time, then afte Days written notice from the Design/Builder, the
Company will have been deemed to approve the Design Materials or Design
Work.

o Except for the final Construction Documents, all Company approvals, comments,
and/or modifications will be incorporated into the next document iteration. The
Design/Builder and its Design Subcontractor will not be required to produce
revisions to review documents, unless said documents are unacceptable to the
Company. Comments and/or modifications to the final Construction Documents
will be incorporated and issued through addenda or modification of the relevant
document.

[DESIGN SUMMARY ATTACHED]
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SUBMITTAL SCHEDULE (PHASE VI MARINE PALMS SITE)
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EXHIBIT 3-2

PROCEDURES FOR REVIEW OF DESIGN MATERIALS
(PHASE VI STUART MESA SITE)

The Company acknowledges that the Schedule is "fast track" for design and
construction. In order to accommodate the expedited nature of the Schedule and
to avoid delays in the progress of the Work, the Company must make timely
decisions and grant approvals for the Design Materials and Design Work when
requested by the Design!Builder.

The Company will provide written approval wit ys of
requested review for Design Materials and Design Work. The Company
acknowledges that the design Subcontractor and/or its consultants will not stop
work during the review and approval period, and that delays in issuing review
comments may impact the Substantial Completion dates given in Exhibit H-2.
The Company will inform the Design/Builder of any element of the Design
Material or Design Work that is not acceptable at the time of such review. If the
Company does not provide a written response within t  day review
time, then afte  Days written notice froln the Design!Builder, the
Company will have been deemed to approve the Design Materials or Design
Work.

Except for the final Construction Documents, all Company approvals, comments,
and/or modifications will be incorporated into the next document iteration. The
Design/Builder and its Design Subcontractor will not be required to produce
revisions to review documents, unless said documents are unacceptable to the
Company. Comments and/or modifications to the final Construction Documents
will be incorporated and issued through addenda or modification of the relevant
document.

[DESIGN SUMMARY ATTACHED]
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SUBMITTAL SCHEDULE (PHASE VI STUART MESA SITE)
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EXHIBIT J-3

PROCEDURES FOR REVIEW OF DESIGN MATERIALS
(O-6 RENOVATION SITE)

The Company acknowledges that the Schedule is "fast track" for design and
construction. In order to accommodate the expedited nature of the Schedule and
to avoid delays in the progress of the Work, the Company must make timely
decisions and grant approvals for the Design Materials and Design Work when
requested by the Design/Builder.

The Company will provide written approval wit 4) Days of
requested review for Design Materials and Design Work. The Company
aclcnowledges that the design Subcontractor and/or its consultants will not stop
work during the review and approval period, and that delays in issuing review
comments may impact the Substantial Completion dates given in Exhibit H-3.
The Company will inform the Design!Builder of any element of the Design
Material or Design Work that is not acceptable at the time of such review. If the
Company does not provide a written response within t n day review
time, then afte Days written notice from the Design!Builder, the
Company will have been deemed to approve the Design Materials or Design
Work.

Except for the final Construction Documents, all Company approvals, comments,
and/or modifications will be incorporated into the next document iteration. The
Design/Builder and its Design Subcontractor will not be required to produce
revisions to review documents, unless said documents are unacceptable to the
Company. Comments and/or modifications to the final Construction Documents
will be incorporated and issued through addenda or modification of the relevant
document.

[DESIGN SUMMARY ATTACHED]
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SUBMITTAL SCHEDULE (PHASE VI OCOTILLO HEIGHTS SITE)
(0-6 HOUSING)
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EXHIBIT K

AUTHORIZED REPRESENTATIVES
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EXHIBIT L

INSURANCE REQUIREMENTS

Prior to commencelnent of any work under this Agreement and, except as noted below,
until the completion and final payment is made for the work, the Design!Builder, as a
Cost of Work, shall purchase and maintain in a company or companies lawfully
authorized to do business in the jurisdiction in which the Project is located, insurance
which protects the Design/Builder from claims which may arise from the work
performed. Such insurance will be placed with insurance company or companies having
an A.M. Best Rating o  Certificates of Insurance will be furnished to the Company
evidencing the required coverages as outlined below and will evidence the dates of such
coverage. The Design!Builder will require each Subcontractor to obtain insurance
coverage in types and amounts commensurate wi~h industry practice and the scope of
their respective subcontract.

1. Workers’ Compensation and Employers Liability: Coverage to comply with the laws
of California where the project is located and elsewhere as may be required. Coverage
shall include:

Commercial General Liability Coverage.: Coverage to include the following
extensions;

Exh. L-1



3. Automobile Liability Coverage: Coverage for damages because of bodily injury,
death or a person or persons, or property damage arising out of the ownership,
maintenance or use of a motor vehicle.

Commercial Umbrella Liability: Coverage will apply excess of the Employer’s
Liability Limits, Commercial Automobile Liability Limits, and Commercial General
Liability Limits. Coverage to be written on a following form (except for
Products/Completed Operations)

o Builder’s Risk Coverage: 
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The Design/Builder will endorse the Colrnnercial General Liability, Automobile
Liability and Umbrella Policies to include the Company and the DoN as additional
insureds usin . Coverage is to be endorsed to
reflect that this insurance is to be primary and non-contributory for the Company, and
the DoN, and shall include a waiver of subrogation for each of these entities.

The Design/Builder shall file Certificates of Insurance with the Company prior to the
commencement of work and/or payment. Such Certificates shall be subject to the
approval of the Company as to the adequacy of protection and qualifications of the
insurer. In the event that the Design/Builder fails to furnish and maintain the required
insurance and provide satisfactory evidence thereof, the Company shall provid

 notice to the Design/Builder. Thereafter the Company shall have the right
to purchase and maintain insurance coverage as required per this Exhibit L, and
Design!Builder agrees to pay the cost of said insurance to the Company.

9. Company’s Liability Insurance

The Company shall be responsible for purchasing and maintaining the Company’s
usual liability insurance, if desired. Optionally, the Company may purchase and
maintain other insurance for self-protection against claims which may arise from
operations under this Agreement. The Design/Builder shall not be responsible for
purchasing and maintaining this optional Company’s liability insurance unless
specifically required by the Contract Documents.
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EXHIBIT N-1

FORM OF CONTRACTOR PAYMENT BOND AND PERFORMANCE BOND

[SEE ATTACHED]

Exh. N-l-1





























































































































EXHIBIT O





EXHIBIT P

DAVIS-BACON COMPLIANCE

Design/Builder Audit Procedure:

Design!Builder (which also may be referred to in this Exhibit P as "Contractor" or
"Prime Contraetor") shall comply with, and require subcontractors through their
Subcontract Agreements to comply with, provisions of the Davis-Bacon Act and the
Wage Decision applicable to (i) the Marine Palms New Build Site and the 0-6
Renovation Site attached hereto as Appendix P-l, and (ii) the Phase VI Stuart Mesa Site,
attached hereto as Appendix P-2, and the Payrolls and Basic Records provision. The
provisions of the Davis-Bacon Act, as implemented by Federal Acquisition Regulation
(FAR) 52.222-6, applicable to this Agreement are provided below.

Design!Builder shall require each subcontractor to submit their weekly payroll reports for
the month to the Design!Builder no later than the 7th day after the date the
subcontractor’s employees are paid their last payment for the month. Subcontractors
shall be advised that more frequent submissions may be required to resolve certain issues.

Design/Builder shall take appropriate action to ensure that employees performing work
on the project are properly classified and listed on the reports, and that minimum wages
and fringe benefits required by the Wage Decision are being paid. Design!Builder also
shall be responsible for reconciling, as necessary, the subcontractor’s payroll reports with
its daily reports; conducting interviews, as appropriate, with subcontractor employees to
verify actual wages being paid; and identifying discrepancies and possible violations.

Design!Builder shall notify subcontractors of discrepancies and possible violations, and
ensure that corrective actions, if required, are taken within 30 days. If the Design/Builder
and the subcontractor cannot resolve discrepancies or possible violations, or required
corrective actions have not been taken within 30 days, the Design!Builder shall submit a
report in detail to the Managing Member.

o Design!Builder shall make all documents and materials, including its own certified
payroll reports, notifications regarding discrepancies and possible violations, and records
concerning all follow-up actions, available to Managing Member upon request.

Format response by the Design!Builder to Department of Labor representatives,
Congressional offices, or other interested parties shall be coordinated by the Managing
Member with the Naval Facilities Engineering Command Business Agreement Manager
for the project and Labor Advisor prior to responding.
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7. Davis-Bacon Act (Jul 2005)

(a) Definition.--"Site of the work"--

(1) Means--

(i) Theprimat3~ site of the work. The physical place or places where the
construction called for in the contract will remain when work on it is completed;
and

(ii) The secondaw site of the work, if any. Any other site where a significant
portion of the building or work is constructed, provided that such site is--

(A) Located in the United States; and

(B) Established specifically for the performance of the contract or project;

(2) Except as provided in paragraph (3) of this definition, includes any fabrication plants,
mobile factories, batch plants, borrow pits, job headquarters, tool yards, etc., provided--

(i) They are dedicated exclusively, or nearly so, to performance of the contract or
project; and

(ii) They are adjacent or virtually adjacent to the "primary site of the work" as
defined in paragraph (a)(1)(i), or the "secondary site of the work" as defined in
paragraph (a)(1)(ii) of this definition;

(3) Does not include permanent home offices, branch plant establishments, fabrication
plants, or tool yards of a Contractor or subcontractor whose locations and continuance in
operation are determined wholly without regard to a particular Federal contract or
project. In addition, fabrication plants, batch plants, borrow pits, job headquarters, yards,
etc., of a commercial or material supplier which are established by a supplier of materials
for the project before opening of bids and not on the Project site, are not included in the
"site of the work." Such permanent, previously established facilities are not a part of the
"site of the work" even if the operations for a period of time may be dedicated
exclusively or nearly so, to the performance of a contract.

(b)

(1) All laborers and mechanics employed or worldng upon the site of the work will be
paid unconditionally and not less often than once a week, and without subsequent
deduction or rebate on any account (except such payroll deductions as are permitted by
regulations issued by the Secretary of Labor under the Copeland Act (29 CFR Part 3)),
the fiall amount of wages and bona fide fringe benefits (or cash equivalents thereof) due
at time of payment computed at rates not less than those contained in the wage
determination of the Secretary of Labor which is attached hereto and made a part hereof,
or as may be incorporated for a secondary site of the work, regardless of any contractual
relationship which may be alleged to exist between the Contractor and such laborers and
mechanics. Any wage determination incorporated for a secondary site of the work shall
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be effective from the first day on which work under the contract was performed at that
site and shall be incorporated without any adjustment in contract price or estimated cost.
Laborers employed by the construction Contractor or construction subcontractor that are
transporting portions of the building or work between the secondary site of the work and
the primary site of the work shall be paid in accordance with the wage determination
applicable to the primary site of the work.

(2) Contributions made or costs reasonably anticipated for bona fide fringe benefits
under section 1 (b)(2) of the Davis-Bacon Act on behalf of laborers or mechanics are
considered wages paid to such laborers or mechanics, subject to the provisions of
paragraph (e) of this clause; also, regular contributions made or costs incurred for more
than a weekly period (but not less often than quarterly) under plans, funds, or programs
which cover the particular weekly period, are deemed to be constructively made or
incurred during such period.

(3) Such laborers and mechanics shall be paid not less than the appropriate wage rate and
fringe benefits in the wage determination for the classification of work actually
performed, without regard to skill, except as provided in the clause entitled Apprentices
and Trainees. Laborers or mechanics performing work in more than one classification
may be compensated at the rate specified for each classification for the time actually
worked therein; provided, that the employer’s payroll records accurately set forth the
time spent in each classification in which work is performed.

(4) The wage determination (including any additional classifications and wage rates
conformed under paragraph (c) of this clause) and the Davis-Bacon poster (WH- 13 21)
shall be posted at all times by the Contractor and its subcontractors at the site of the work
in a prominent and accessible place where it can be easily seen by the workers.

(c)
(1) The Contracting Officer shall require that any class of laborers or mechanics which is
not listed in the wage determination and which is to be employed under the contract shall
be classified in conformance with the wage determination. The Contracting Officer shall
approve an additional classification and wage rate and fringe benefits therefor only when
all the following criteria have been met:

(i) The work to be performed by the classification requested is not performed by
a classification in the wage determination.

(ii) The classification is utilized in the area by the construction industry.

(iii) The proposed wage rate, including any bona fide fringe benefits, bears a
reasonable relationship to the wage rates contained in the wage determination.

(2) If the Contractor and the laborers and mechanics to be employed in the classification
(if la~own), or their representatives, and the Contracting Officer agree on the
classification and wage rate (including the amount designated for fringe benefits, where
appropriate), a report of the action taken shall be sent by the Contracting Officer to the
Administrator of the: Wage and Hour Division, Employment Standards Administration,
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U.S. Department of Labor, Washington, DC 20210. The Administrator or an authorized
representative will approve, modify, or disapprove every additional classification action
within 30 days of receipt and so advise the Contracting Officer or will notify the
Contracting Officer within the 30-day period that additional time is necessary.

(3) In the event the Contractor, the laborers or mechanics to be employed in the
classification, or their representatives, and the Contracting Officer do not agree on the
proposed classification and wage rate (including the amount designated for fringe
benefits, where appropriate), the Contracting Officer shall refer the questions, including
the views of all interested parties and the recolnmendation of the Contracting Officer, to
the Administrator of the Wage and Hour Division for determination. The Administrator,
or an authorized representative, will issue a determination within 30 days of receipt and
so advise the Contracting Officer or will notify the Contracting Officer within the 30-day
period that additional time is necessary.

(4) The wage rate (including fi’inge benefits, where appropriate) determined pursuant to
subparagraphs (c)(2) and (c)(3) of this clause shall be paid to all workers perfomaing
work in the classification under this contract from the first day on which work is
performed in the classification.

(d) Whenever the minimum wage rate prescribed in the contract for a class of laborers or
mechanics includes a fringe benefit which is not expressed as an hourly rate, the
Contractor shall either pay the benefit as stated in the wage determination or shall pay
another bona fide fringe benefit or an hourly cash equivalent thereof.
(e) If the Contractor does not make payments to a trustee or other third person, the
Contractor may consider as part of the wages of any laborer or mechanic the alnount of
any costs reasonably anticipated in providing bona fide fringe benefits under a plan or
program; provided, That the Secretary of Labor has found, upon the written request of
the Contractor, that the applicable standards of the Davis-Bacon Act have been met.
The Secretary of Labor may require the Contractor to set aside in a separate account
assets for the meeting of obligations under the plan or program.

(End of clause)

Any action on the part of the Contracting Officer will be arranged by the Naval
Facilities Engineering Command Business AgTeement Manager and Labor Advisor.

Payrolls and Basic Records.

(a) Payrolts and basic records relating thereto shall be maintained by the Contractor and
subcontractors during the course of the work and preserved for a period of 3 years
thereafter for all laborers and mechanics working at the site of the work. Such records
shall contain the name, address, and social security number of each such worker, his or
her correct classification, hourly rates of wages paid (including rates of contributions or
costs anticipated for bona fide fringe benefits or cash equivalents thereof of the types
described in section 1 (b)(2)(B) of the Davis-Bacon Act), daily and weekly number of
hours worked, deductions made, and actual wages paid. Whenever the Secretary of
Labor has found, under paragraph (e) of the clause entitled Davis-Bacon Act, that the
wages of any laborer or mechanic include the amount of any costs reasonably
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anticipated in providing benefits under a plan or program described in section l(b)(2)(B)
of the Davis-Bacon Act, the Contractor and subcontractors shall maintain records which
show that the commitment to provide such benefits is enforceable, that the plan or
program is financially responsible, and that the plan or program has been communicated
in writing to the laborers or mechanics affected, and records which show the costs
anticipated or the actual cost incurred in providing such benefits. Contractors and
subcontractors employing apprentices or trainees under approved programs shall
maintain written evidence of the registration of apprenticeship programs and
certification of trainee programs, the registration of the apprentices and trainees, and the
ratios and wage rates prescribed in the applicable programs.

(b)(1) The Contractor shall prepare and retain and subcontractors submit for each week
in which any contract work is performed a copy of all payrolls to the Contractor no later
than the 7th day after the date the subcontractor’s employees are paid their last payment
for the month. The payrolls submitted shall set out accurately and completely all of the
information required to be maintained under paragraph (a) of this clause. This
information may be submitted in any form desired. Optional Form WH-347 (Federal
Stock Number 029-005-00014-1) is available for this purpose and may be purchased
from the Superintendent of Documents, U.S. Government Printing Office, Washington,
DC 20402.

The Prime Contractor is responsible for the submission of copies of payrolls by all
subcontractors.

(2) Each payroll submitted shall be accompanied by a "Statement of Compliance,"
signed by the Contractor or subcontractor or his or her agent who pays or supervises the
payment of the persons employed under the contract and shall certify-

(i) That the payroll for the payroll period contains the information required to be
maintained under paragraph (a) of this clause and that such information is correct
and complete;

(ii) That each laborer or mechmlic (including each helper, apprentice, and trainee)
employed on the contract during the payroll period has been paid the full weekly
wages earned, without rebate, either directly or indirectly, and that no deductions
have been made either directly or indirectly from the full wages earned, other than
permissible deductions as set forth in the Regulations, 29 CFR part 3; and

(iii) That each laborer or mechanic has been paid not less than the applicable wage
rates and fringe benefits or cash equivalents for the classification of work
performed, as specified in the applicable wage determination incorporated into the
contract.

(3) The weekly submission of a properly executed certification set forth on the reverse
side of Optional Form WH-347 shall satisfy the requirement for submission of the
"Statement of Compliance" required by paragraph (b)(2) of this clause.

(4) The falsification of any of tl~e certifications in this clause may subject the Contractor
or subcontractor to civil or criminal prosecution under Section 1001 of Title 18 and
Section 3729 of Title 31 of the United States Code.
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(c) The Contractor or subcontractor shall make the records required under paragraph (a)
of this clause available for inspection, copying, or transcription by the Prime Contractor,
the Managing Member of the partnership, and the Naval Facilities Engineering
Command Business Agreement Manager or Labor Advisor. The Contractor or
subcontractor shall permit Prime Contractor, the Managing Member or representatives
of the Department of Labor to interview employees during working hours on the job. If
the Contractor or subcontractor fails to submit required records or to make them
available, the Prime Contractor or Managing Member may, after written notice to the
Contractor or subcontractor, take such action as may be necessary to cause the
suspension of any further payment. Furthermore, failure to submit the required records
upon request or to make such records available may be grounds for debarrnent action
pursuant to 29 CFR 5.12.

Additional clarification and guidance may be issued regarding the implementation and
enforcement of the Davis-Bacon Act under the Design!Build Agreement.
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APPENDIX P-1

DAVIS BACON WAGE DETERMINATION
(MARINE PALMS NEW BUILD SITE AND 0-6 RENOVATION SITE)

[SEE ATTACHED].
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APPENDIX 6A

DAVISoBAC ON WAGE DETERMINATION

Appendix 6 contains Davis-Bacon Wage Determination as of 1/18/2008 for San
Bernardino County, California. It is the offerors responsibility to obtain and
incorporate updated information at http://,~,w.wdol.~ for their submittal. The DoN
upon request will provide updated information. For purposes of closing and the initial
development period for this phase of the CPQH project, the Offeror should use the rates
at the time of IFP submittal.

GENERAL DECIS!ON:    CA20070028 01/18/2008 CA28

Date: January 18, 2008
General Decision Number: CA20070028 01/18/2008

Superseded General Decision Number: CA20030028

State: California

Construction Type: Residential

Counties: Imperial, Los Angeles, Orange, Riverside, San
Bernardino, San Luis Obispo, Santa Barbara and Ventura Counties
in California.

RESIDENTIAL CONSTRUCTION PROJECTS (consisting of single family
homes and apartments up to and including 4 stories)

Modification Number Publication Date
0 02/09/2007
1 02/16/2007
2 02/23/2007
3 03/16/2007
4 03/23/2007
5 04/06/2007
6 04/20/2007
7 06/08/2007
8 06/22/2007
9 07/06/2007

i0 07/13/2007
ii 07/20/2007
12 08/03/2007
13 08/17/2007
14 08/24/2007
15 09/21/2007
16 10/12/2007
17 10/26/2007

N68711-03-RP-01M02
27 February 2008
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18 11/09/2007
19 11/23/2007
20 12/07/2007
21 01/18/2008

ASBE0005-002 08/07/2007

Rates Fringes

Asbestos Workers/Insulator
(Includes the application of
all insulating materials,
protective coverings,
coatings, and finishes to all
types of mechanical systems) ..... $ 37.01
Fire Stop Technician
(Application of Firestopping
Materi~is for wall openings
and penetrations in walls,
floors, ceilings and curtain
walls) ........................... $ 20.76

10.84

10.23

ASBE0005-004 08/07/2006

Rates Fringes

Asbestos Removal
worker/hazardous materia!
handler (Includes
preparation, wetting,
stripping, removal,
scrapping, vacuu~zing, bagging
and disposing of all
insulation materials from
mechanical systems, whether
they contain asbestos or not) .... $ 19.55 6.38

BRCA0004-001 05/01/2007

Rates Fringes

Bricklayer; Marble Setter
Los Angeles County .......... $ 34.07
Orange County ............... $ 32.83
Riverside & San Bernardino
Counties .................... $ 32.69
Ventura County .............. $ 31.76

I0.00
9.20

9.10
9.50

BRCA0004-004 11/01/2007

IMPERIAL

Rates Fringes
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BRICKLAYER; MARBLE SETTER ........ $ 34.00 11.70

BRCA0004-009 05/01/2007

SAN LUIS OBISPO AND SANTA BARBARA COUNATIES

Rates Fringes

Bricklayer; Marble Setter ........ $ 33.60 8.30

BRCAO018-001 06/01/2007

Rates Fringes

MARBLE FINISHER .................. $ 24.02 8.41
TILE FINISHER .................... $ 19.82 7.51

BRCA0018-002 08/01/2007

SAN LUIS OBISPO AND SANTA BARBARA

Rates Fringes

Tile Layer ....................... $ 29.26 8.17

BRCAO018-003 06/01/2007

IMPERIAL, LOS ANGELES, ORANGE, RIVERSIDE, SAN BERNARDINO &
VENTURA

Rates Fringes

Tile Layer ....................... $ 30.55 11.62

BRCA0018-010 10/08/2007

Rates Fringes

TERRAZZO FINISHER ................ $ 25.54 8.62
TERRAZZO WORKER/SETTER ........... $ 32.63 9.41

CARP0409-003 07/01/2007

Rates Fringes

Drywall
(i) Work on Wood-Framed
Single Family Homes, and
Wood-FramedApartment
Buildings up to and
;including 4 Stories

Drywall Installer/Lather...$ 21.00
Stocker/Scrapper ........... $ i0.00

(2) All other Work

8.82
6.56
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9,17
6.56

Drywall Installer/Lather...$ 35,51
Stocker/Scrapper ........... $ I0.00

CARP0409-004 07/01/2007

Work on wood frame single family homes and apartments up to and
including 4 stories:

Rates Fringes

CARPENTER
Cabinet installer ........... $ 24.32
Fence builder ............... $ 25.94
Framer & finish carpenter.[.$ 28.55
Insulation installer ........ $ 18.00
Roof loader of shingles ..... $ 16.32
Shingler .................... $ 23.32
Subterranean garage
concrete construction and
carpenters performing on
grade slab concrete
construction ................ $ 24.13

9 17
9 17
9 17
8 82
8 82
8 77

9.17

CARP0409-009 01/01/2007

Rates Fringes

Modular Furniture Installer ...... $ 18.25 7.16

ELEC0011-003 11/22/2005

LOS ANGELES

Rates Fringes

ELECTRICIAN (does not include
fire alarm, hold-up alarm,
burglar alarm and
surveillance systems) ............ $ 20.20 6.34

ELEC0011-0Q9 11/27/2006

COMMUNICATIONS AND SYSTEMS WORK’

Rates Fringes

Communications System
Installer ................... $ 24.43
Technician .................. $ 26.23

3%+7.60
3%+7,60

SCOPE. OF WORK:
Installation, testing, service and maintenance of systems
utilizing the transmission and/or transference of voice,
sound, vision and digita! for commercia!, educational,
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security and entertainment purposes for the following: TV
monitoring and surveillance, background-foreground music,
intercom and telephone interconnect, microwave
transmission, multi-media, multiplex, nurse cal! systems,
radio page, burglar alarms and fire alarm (see last
paragraph below).

Communication Systems that transmit or receive information
and/or control systems that are intrinsic to the above
listed systems; inclusion or exclusion of terminations and
testings of conductors determined by their function;
excluding all other data systems or multiple systems which
include contro! function or power supply; excluding
installation of raceway systems, conduit systems, line
voltage work, and energy management systems.

Fire alarm work shall be performed at the current inside
electrician total cost package.

ELEC0413-002 03/01/2007

SANTA BARBARA COUNTY

Rates Fringes

Electricians ..................... $ 16.50 3%+0.50

WORK AT VANDENBERG AFB: $3.75 additional per hour.

ELEC0440-002 11/28/2005

RIVERSIDE

Rates Fringes

ELECTRICIAN ...................... $ 17.00 3%+6.65

ELEC0441-002 06/04/2007

ORANGE

Rates

ELECTRICIAN ...................... $ 22.47

Fringes

3%+3.35

ELEC0477-003 06/01/2005

SAN BERNARDINO

Rates

ELECTRICIAN ...................... $ 19.00

ELEC0569-O03 12/01/2006

Fringes

3%+7.26
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IMPERIAL

Rates Fringes

ELECTRICIAN
1 to 3 Stories .............. $ 21.00
4 Stories
Electrical subcontracts
of $500,000 or less ........ $ 32.45
Electrical subcontracts
over $500,000 .............. $ 35.45

3%+2.55

3%+11.08

3%+11.08

ELEC0639-002 03/01/2007

SAN LUIS OBISPO

Rates Fringes

ELECTRICIAN ...................... $ 17.00 3%+4,50

FOOTNOTES: Work from trusses, swinging scaffolds, open
ladders, scaffolds, bosun chairs, stacks or towers, where
subject to a direct ~all from the ground floor or support
structure from a distance of fifty (50) feet to ninety (90)
feet: to be paid time and one-half.

Work from trusses, swinging scaffolds, open ladders,
scaffolds, bosun chairs, stacks or towers, where subject to
a direct fall from the ground floor or support structure
from a distance over ninety (90) feet: to be paid double
the regular straight time rate of pay.

ELEC0952-002 01/01/2007

VENTURA

Rates Fringes

Cable splicer
All work within 32 road
miles or less from the
nearest base point .......... $ 36.90

ELECTRICIAN
All work within 32 road
miles or less from the
nearest base point .......... $ 33.55

3%+13.25

3%+13.25

ALL WORK MORE THAN 32 ROAD MILES FROM NEAREST BASE POINT:
Add $5.00 to the basic hourly rate. BASE POINTS: the main
Post Office in the cities of Camarillo, Oak View, Oxnard,
Santa Paula and Ventura.

ELEVO008-004 01/01/2006
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SAN LUIS OBISPO

Rates Fringes

ELEVATOR MECHANIC ................ $ 49.005 13.265

FOOTNOTE: Vacation Pay: 8% with 5 or more years of service,
6% for 6 months to 5 years service. Paid Holidays: New
Years Day, Memoria! Day, Independence Day, Labor Day,
Thanksgiving Day and Friday after, and Christmas Day.

ELEVO018-004 01/01/2007

IMPERIAL, LOS ANGELES, ORANGE, RIVERSIDE, SAN BERNARDINO, SANTA
BARBARA AND VENTURA

Rates Fringes

ELEVATOR MECHANIC ................ $ 41.265 14.885

FOOTNOTE:    Employer contributes 8% basic hourly rate for
over 5 years service and 6% basic hourly rate for 6 months
to 5 years service as Vacation Pay Credit. Seven Paid
Holidays: New Year’s Day; Memorial Day; Independence Day;
Labor Day; Thanksgiving Day; Friday after Thanksgiving;
Christmas Day.

ENGI0012-001 07/09/2007

Rates Fringes

Power equipment operator -
cranes, piledriving, hoisting

GROUP 1 .................... $ 35.00
GROUP 2 .................... $ 35.7.8
GROUP 3 .................... $ 36.07
GROUP 4 .................... $ 36.21
GROUP 5 .................... $ 36.43
GROUP 6 .................... $ 36.54
GROUP 7 .................... $ 36.66
GROUP 8 .................... $ 36.83
GROUP 9 .................... $ 37.00
GROUP i0 .................... $ 38.00
GROUP ii .................... $ 39.00
GROUP 12 .................... $ 40.00
GROUP 13 .................... $ 41.00

Power Equipment Operator
GROUP 1 .................... $ 33.65
GROUP 2 .................... $ 34.43
GROUP 3 .................... $ 34.72
GROUP 4 ............ ........ $ 36.21
GROUP 5 .................... $ 37.31
GROUP 6 .................... $ 36.43

15.82
15.82
15.82
15.82
15.82
15.82
15.82
15.82
15.82
15o82
15.82
15.82
15.82

15.82
15.82
15.82
15.82
15.82
15.82
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15.82
15.82
15.82
15.82
15.82
15.82
15.82
15.82
15.82
15.82
15 82
15 82
15 82
15 82
15 82
15 82
15 82
15 82
15 82

FOOTNOTES: Work at Point Arguello and Vandenburg Air Force
Base: $3.75 per hour additional. Workers required to suit
up and work in a hazardous materialenvironment: $2.00 per
hour additional. Combination mixer and compressor operator
on gunite work shall be classified as a concrete mobile
mixer operator.

POWER EQUIPMENT OPERATORS CLASSIFICATIONS

GROUP l: Bargeman; Brakeman; Compressor operator; Ditch
Witch, with seat or similar type equipment; Elevator
operator-inside; Engineer Oiler; Forklift operator
(includes loed, lull or similar types under 5 tons;

Generator operator; Generator, pump or compressor plant
operator; Pump operator; Signalman; Switchman

GROUP 2: Asphalt-rubber plant operator (nurse tank operator
Concrete mixer operator-skip type; Conveyor operator;
Fireman; Forklift operator (includes loed, lull or similar
types over 5 tons; Hydrostatic pump operator; oiler crusher
(asphalt or concrete plant); Petromat laydown machine; PJU
side dum jack; Screening and conveyor machine oeprator (or
similar types); Skiploader (wheel type up to 3/4 yd.
without attachment); Tar pot fireman; Temporary heating
plant operator; Trenching machine oiler

GROUP 3: Asphalt-rubber blend operator; Bobcat or similar
type (side steer); Equipment greaser (rack); Ford Ferguson
(with dragtype attacb_ments); Helicopter radioman (ground);
Stationary pipe wrapping and cleaning machine operator

GKOUP 4: Asphalt plant fireman; Backhoe operator (mini-max or
similar type); Boring machine operator; Boxman or mixerman
(asphalt or concrete); Chip spreading machine operator;
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Concrete cleaning decontamination machine operator;
Concrete Pu!np Operator (small portable); Drilling machine
operator, small auger types (Texoma super economatic or
similar types - Hughes I00 or 200 or similar types -
drilling depth of 30’ maximum); Equipment greaser (grease
truck); Guard rail post driver operator; Highline cableway
signalman; Horizontal Directional Drilling Machine;
Hydra-hammer-aero stomper; Micro Tunneling (above ground
tunnel); Power concrete curing machine operator; Power
concrete saw operator; Power-driven jumbo form setter
operator; Power sweeper operator; Rock Wheel Saw/Trencher;
Roller operator (compacting); Screed operator (asphalt or
concrete); Trenching machine operator (up to 6 ft.); Vacuum
or much truck

GROUP 5: Equipment Greaser (Grease Truck/Multi Shift).

GROUP 6: Articulating material hauler; Asphalt plant
engineer; Batch plant operator; Bit sharpener; Concrete
joint machine operator (canal and similar type); Concrete
planer operator; Dandy digger; Deck engine operator;
Derrickman (oilfield type); Drilling machine operator,
.bucket or auger types (Calweld I00 bucket or similar types
- Watson i000 auger or similar types - Texoma 330, 500 or
600 auger or similar types - drilling depth of 45’
maximum); Drilling machine operator; Hydrographic seeder
machine operator (straw, pulp or seed), Jackson track
maintainer, or similar type; Kalamazoo Switch tamper, or
similar type; Machine tool operator; Maginnis internal full
slab vibrator, Mechanical berm, curb or gutter(concrete or
asphalt); Mechanical finisher operator (concrete,
Clary-Johnson-Bidwell or similar); Micro tunnel system
(below ground); Pavement breaker operator (truck mounted);
Road oil mixing machine operator; Roller operator (asphalt
or finish), rubber-tired earth moving equipment (singAe
engine, up to and including 25 yds. struck); Self-propelled
tar pipelining machine operator; Skiploader operator
(crawler and wheel type, over 3/4 yd. and up to and
including 1-1/2 yds.); Slip form pump operator (power
driven hydrauiic lifting device for concrete forms);
Tractor operator-bulldozer, tamper-scraper (single engine,
up to I00 h.p. flywheel and similar types, up to and
including D-5 and similar types); Tugger hoist operator (i
drtun); Ultra high pressure waterjet cutting tool system
operator; Vacuum blasting machine operator

GROUP 7: Welder - General

GROUP 8: Asphalt or concrete spreading operator (tamping or
finishing); Asphalt paving machine operator (Barber Greene
or .similar type); Asphalt-rubber distribution operator;
Backhoe operator (up to and including 3/4 yd.), small ford,
Case or similar; Cast-in-place pipe laying machine
operator; Combination mixer and compressor operator (gunite
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work); Compactor operator (self-propelled); Concrete mixer
operator (paving); Crushing plant operator; Drill Doctor;
Drilling machine operator, Bucket or auger types (Calweld
150 bucket or similar types - Watson 1500, 2000 2500 auger
or similar types - Texoma 700, 800 auger or similar types -
drilling depth of 60’ maximum); Elevating grader operator;
Grade checker; Gradall operator; Grouting machine operator;
Heavy-duty repairman; Heavy equipment robotics operator;
Kalamazoo balliste regulator or similar type; Kolman belt
loader and similar type; Le Tourneau blob compactor or
similar type; Loader operator (Athey, Euclid, Sierra and
similar types); Mobark Chipper or similar; Ozzie padder or
similar types; P.C. slot saw; Pneumatic concrete placing
machine operator (Hackley-Presswel! or similar type);
Pumpcrete gun operator; Rock Drill or similar types; Rotary
drill operator (excluding caisson type); Rubber-tired
earth-moving equipment operator (single engine,
caterpillar, Euclid, Athey Wagon and similar types with any
and all attachments over 25 yds. up to and including 50 cu.
yds. struck); Rubber-tired earth-moving equipment operator
(multiple engine up to and including 25 yds. struck);

Rubber-tired scraper operator (self-loading paddle wheel
type-John Deere, 1040 and similar single unit); Self-
propelled curb and gutter machine operator; Shuttle buggy;
Skiploader operator (crawler and wheel type over I-1/2 yds.
up to and including 6-1/2 yds.); Soil remediation plant
operator; Surface heaters and planer operator; Tractor
compressor drill combination operator; Tractor operator
(any type larger than D-5 - i00 flywheel h.p. and over, or
similar-bulldozer, tamper, scraper and push tractor single
engine); Tractor operator (boom attachments), Traveling
pipe wrapping, cleaning and bendng machine operator;
Trenching machine operator (over 6 ft. depth capacity,
manufacturer’s rating); trenching Machine with Road Miner
attachment (over 6 ft depth capacity): Ultra high pressure
waterjet cutting tool system mechanic; Water pull
(compaction) operator

GROUP 9: Heavy Duty Repairman

GROUP I0: Drilling machine operator, Bucket or auger types
(Calweld 200 B bucket or similar types-Watson 3000 or 5000
auger or similar types-Texoma 900 auger or similar
types-drilling depth of 105’ maximum); Dual drum mixer,
dynamic compactor LDC350 (or similar types); Monorail
locomotive operator (diesel, gas or electric); Motor
patrol-blade operator (single engine); Multiple engine
tractor operator (Euclid and similar type-except Quad 9
cat.); Rubber-tired earth-moving equipment operator (single
engine, over 50 yds. struck); Pneumatic pipe ramming tool
and similar types; Prestressed wrapping machine operator;
Rubber-tired earth-moving equipment operator (single
engine, over 50 yds. struck); Rubber tired earth moving
equipment operator (multiple engine, Euclid, caterpillar
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and similar over 25 yds. and up to 50 yds. struck), Tower
crane repairman; Tractor loader operator (crawler and wheel
type over 6-1/2 yds.); Woods mixer operator (and similar
Pugmill equipment)

GROUP Ii: Heavy Duty Repairman - Welder Combination, Welder -
Certified.

GROUP 12: Auto grader operator; Automatic slip form operator;
Drilling machine operator, bucket or auger types (Calweld,
auger 200 CA or similar types - Watson, auger 6000 or
similar types - Hughes Super Duty, auger 200 or similar
types - drilling depth of 175’ maximum); Hoe ram or similar
with compressor; Mass excavator operator less tha 750 cu.
yards; Mechanical finishing machine operator; Mobile form
traveler operator; Motor patrol operator (multi-engine);
Pipe mobile machine operator; Rubber-tired earth- moving
equipment operator (multiple engine, Euclid, Caterpillar
and similar type, over 50 cu. yds. struck); Rubber-tired
self- loading scraper operator (paddle-wheel-auger type
self-!oading - two (2) or more units)

GROUP 13: Rubber-tired earth-moving equipment operator
operating equipment with push-pull system (single engine,
up to and including 25 yds. struck)

GROUP 14: Canal liner operator; Canal trimmer operator;
Remote- control earth-moving equipment operator (operating
a second piece of equipment: $i.00 per hour additional);
Wheel excavator operator (over 750 cu. yds.)

GROUP 15: Rubber-tired earth-moving equipment operator,
operatingequipment with push-pull system (single engine,
Caterpillar, Euclid, Athey Wagon and similar types with any
and al! attachments over 25 yds. and up to and including 50
yds. struck); Rubber-tired earth-moving equipment operator,
operating equipment with push-pull system (multiple
engine-up to and including 25 yds. struck)

GROUP 16: Rubber-tired earth-moving equipment operator,
operating equipment with push-pull system (single engine,
over 50 yds. struck); Rubber-tired earth-moving equipment
operator, operating equipment with push-pull system
(multiple engine, Euclid, Caterpillar and similar, over 25.
yds. and up to 50 yds. struck)

GROUP 17: Rubber-tired earth-moving equipment operator,
operating equipment with push-pull system (multiple engine,
E~clid, Caterpillar and similar, over 50 cu. yds. struck ;
Tandem tractor operator (operating crawler type tractors in
tandem - Quad 9 and similar type)

GROUP 18: Rubber-tired earth-moving equipment operator,
operating in tandem (scrapers, belly dumps and similar
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types in any combination, excluding compaction units -
single engine, up to and including 25 yds. struck)

GROUP 19: Rotex concrete belt operator (or similar types);
Rubber-tired earth-moving equipment operator, operating in
tandem (scrapers, belly dumps and similar types in any
combination, excluding compaction units - single engine,
Caterpillar, Euclid, Athey Wagon and similar types with any
and all attachments over 25 yds.and up to and including 50
cu. yds. struck); Rubber-tired earth-moving equipment
operator, operating in tandem (scrapers, belly dumps and
similar types in any combination, excluding compaction
units - multiple engine, up to and including 25 yds. struck)

GROUP 20: Rubber-tired earth-moving equipment operator,
operating in tandem (scrapers, belly dumps and similar
types in any combination, excluding compaction units -
single engine, over 50 yds. struck); Rubber-tired
earth-moving equipment operator, operating in tandem
(scrapers, belly dumps, and similar types in any
combination, excluding compaction units - multiple engine,
Euclid, Caterpillar and similar, over 25 yds. and up to 50
yds. struck)

GROUP 21: Rubber-tired earth-moving equipment operator,
operating in tandem (scrapers, belly dumps and similar
types in any combination, excluding compaction units -
multiple engine, Euclid, Caterpillar and similar type, over
50 cu% yds. struck)

GROUP 22: Rubber-tired earth-moving equipment operator,
operating equipment with the tandem push-pull system
(single engine, up to and including 25 yds. struck)

GROUP 23: Rubber-tired earth-moving equipment operator,
operating equipment with the tandem push-pull system
(single engine, Caterpillar, Euclid, Athey WagQn and
similar types with any and all attachments over 25 yds. and
up to and including 50 yds. struck); Rubber-tired
earth-moving equipment operator, operating with the tandem
push-pull system (multiple engine, up to andincluding 25
yds. struck)

GROUP 24: Rubber-tired earth-moving equipment operator,
operating equipment with the tandem push-pull system
(single engine, over 50 yds. struck); Rubber-tired
earth-moving equipment operator, operating equipment with
the tandem push-pul! system (multiple engine, Euclid,
Caterpillar and similar, over 25 yds. and up to 50 yds.
struck)

GROUP 25: Concrete pump operator-truck mounted; Rubber-tired
earth-moving equipment operator, operating equipment with
the tandem push-pull system (multiple engine, Euclid,
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Caterpillar and similar type, over 50 cu. yds. struck)

CRANES, PILEDRIV!NG AND HOISTING EQUIPMENT CLASSIFICATIONS

GROUP I: Engineer oiler; Fork lift operator (includes loed,
lull    or similar types)

GROUP 2: Truck crane oile5

GROUP 3: A-frame or winch truck operator; Ross carrier
operator (jobsite)

GROUP 4: Bridge-type unloader and turntable operator;
Helicopter hoist operator

GROUP 5: Hydraulic boom truck; Stinger crane (Austin-Western
or similar type); Tugger hoist operator (I drtum)

GROUP 6: Bridge crane operator; Cretor crane operator; Hoist
operator (Chicago boom and similar type); Lift mobile
operator; Lift slab machine operator (Vagtborg and similar
types); Material hoist and/or manlift operator; Polar
gantry crane operator; Self Climbing scaffold (or similar
type); Shovel, backhoe, dragline, clamshell operator (over
3/4 yd. and up to 5 cu. yds. mrc); Tugger hoist operator

GROUP 7: Pedestal crane operator; Shovel, backhoe, dragline,
clamshell operator (over 5 cu. yds. mrc); Tower crane
repair; Tugger hoist operator (3 drum)

GROUP 8: Crane operator (up to and including 25 ton
capacity); Crawler transporter operator; Derrick barge
operator (up to and including 25 ton capacity); Hoist
operator, stiff legs, Guy derrick or similar type (up to
and including 25 ton capacity); Shovel, backhoe, dragline,
clamshell operator (over 7 cu. yds., M.R.C.)

GROUP 9: Crane operator (over 25 tons and up to and including
50 tons mrc); Derrick barge operator (over 25 tons up to
and including 50 tons mrc); Highline cableway operator;
Hoist operator, stiff legs, Guy derrick or similar type
(over 25 tons up to and including 50 tons mrc); K-crane
operator; Polar crane operator; Self erecting tower crane
operator maximum lifting capacity ten tons

GROUP i0: Crane operator (over 50 tons and up to and
including i00 tons mrc); Derrick barge operator (over 50
tons up to and including i00 tons mrc); Hoist operator,
stiff legs, Guy derrick or similar type (over 50 tons up to
and including I00 tons mrc), Mobile tower crane operator
(over 50 tons, up to and including i00 tons M.R.C.); Tower
crane operator and tower gantry

GROUP ii: Crane operator (over i00 tons and up to and
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including 200 tons mrc); Derrick barge operator (over I00
tons up to and including 200 tons mrc); Hoist operator,
stiff legs, Guy derrick or similar type (over i00 tons up
to and including 200 tons mrc); Mobile tower crane operator
(over 100 tons up to and including 200 tons mrc)

GROUP 12: Crane operator (over 200 tons up to and including
300 tons mrc); Derrick barge operator (over 200 tons up to
and including 300 tons mrc); Hoist operator, stiff legs,
Guy derrick or similar type (over 200 tons, up to and
including 300 tons mrc); Mobile tower crane operator (over
200 tons, up to and including 300 tons mrc)

GROUP 13: Crane operator (over 300 tons); Derrick barge
operator (over 300 tons); Helicopter pilot; Hoist operator,
stiff legs, Guy derrick or similar type (over 300 tons);
Mobile tower crane operator [over 300 tons)

IRON0002-001 07/01/2007

Rates Fringes

IRONWORKER
Fence Erector ............... $ 29.62
Ornamental, Reinforcing
and Structural .............. $ 30.51

20.915

20.915

PREMIUM PAY:

$3.00 additional per hour at the following locations:

China Lake Naval Test Station, Chocolate Mountains Naval
Reserve-Niland,
Edwards AFB, Fort Irwin Military Station, Fort Irwin Training
Center-Goldstone, San Clemente Island, San Nicholas Island,
Susanville Federal Prison, 29 Palms - Marine Corps, U.S..Marine
Base - Barstow, U.S. Naval Air Facility - Sealey, Vandenberg AFB

$2.00 additional per hour at the following locations:

Army Defense Language Institute - Monterey, Fmllon Air Base,
Naval Post Graduate School - Monterey, Yermo Marine Corps
Logistics Center

$I.00 additional per hour at the following locations:

Port Hueneme, Port Mugu, U.S. Coast Guard Station - Two Rock

LABO0300-002 07/01/2007

Rates

Brick Tender ..................... $ 25.47
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LABO0300-004 07/01/2007

Residential, 4 Stories

Rates Fringes

LABORER
GROUP1 ..................... $ 24.63
GROUP2 ..................... $ 25.18
GROUP 3 ..................... $ 25.73
GROUP 4 ..................... $ 27.28
GROUP 5 ..................... $ 27.63

13.25
13.25
13.25
13.25
13.25

LABORER CLASSIFICATIONS

GROUP i: Cleaning and handling of panel forms; Concrete
screeding for rough strike-off; Concrete, water curing;
Demolition laborer, the cleaning of brick if performed by a
worker performing any other phase of demolition work, and
the cleaning of lumber; Fire watcher, limber, brush loader,
piler and debris handler; Flag person; Gas, oil and/or
water pipeline laborer; Laborer, asphalt-rubber material
loader; Laborer, general or construction; Laborer, general
clean-up; Laborer, landscaping; Laborer, jetting; Laborer,
temporary water and air lines; Material hose operator
(walls, slabs, floors and decks); Plugging, filling of shee
bolt holes; Dry packing of concrete and patching; post hole
digger (manual);Railroad maintenance, repair track person
and road beds;Streetcar and railroad construction track
laborers; Rigging andsignaling; Scaler; Slip form raiser;
Slurry seal crew (mixer operator, applicator operator,
squeegee person, shuttle person, top person), filling of
cracks by any method on any surface; Tar and mortar; Tool
crib or tool house laborer; Traffic control by any method;
Window cleaner; Wire mesh pulling - al! concrete pouring
operations

GROUP 2: Asbestos abatement; Asphalt shoveler; Cement dumper
(on 1 yd. or larger mixer and handling bulk cement);
Cesspoo! digger and installer; Chucktender; Chute handler,
pouring concrete, the handling of the chute from ready-mix
trucks, such as walls, slabs, decks, floors, foundation,
footings, curb, gutters and sidewalks; Concrete curer,
impervious membrane and form oiler; Cutting torch operator
(demolition); Fine grader, highways and street paving,
airport, runways and similar type heavy construction; Gas,
oil and/or water pipeline wrapper - pot tender and form
person; Guinea chaser; Headerboard person - asphalt
installation o~ all asphalt overlay fabric and materials
used for reinforcing asphalt; Laborer, packing rod steel
and pans; Membrane vapor barrier installer; Power broom
sweeper (small); Riprap stonepaver, placing stone or wet
sacked concrete; Roto scraper and tiller; Sandblaster (pot
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tender); Septic tank digger and installer (lead); Tank
scaler and cleaner; Tree climber, faller, chain saw
operator, Pittsburgh chipper and similar type brush
shredder; Underground laborer, including caisson bellower

GROUP 3: Buggymobile person; Concrete cutting torch; Concrete
pile cutter; Driller, jackhanumer, 2-1/2 ft. drill steel or
longer; Dri-pak-it machine; Gas, oil and/or water pipeline
wrapper, 6-in. pipe and over, by any method, inside and
out; High scaler (including drilling of same); Hydro seeder
and similar type; Impact wrench multi-plate; Kettle person,
pot person and workers applying asphalt, lay-kold,
creosote, lime caustic and similar type materials
("applying" means applying, dipping, brushing or handling
of such materials for pipe wrapping and waterproofing);
Operator of pneumatic, gas, electric tools, vibrating
machine, pavement breaker, air blasting, come-alongs, and
similar mechanical tools not separately classified herein;
operation of remote controlled robotic tools in connection
with Laborer’s work; Pipelayer’s backup person, coating,
grouting, making of joints, sealing, caulking, diapering
and including rubber gasket joints, pointing and any and
all other services; Power post hole digger; Rock slinger;
Rotary scarifier or multiple head concrete chipping
scarifier; Steel headerboard and guideline setter; Tamper,
Barko, Wacker and similar type; Trenching machine,
hand-propelled

GROUP 4: Any worker exposed to raw sewage; Asphalt taker,
lute person; ironer, asphalt dump person and asphalt
spreader boxes (all types); Concrete core cutter (walls,
floors or ceilings), grinder or sander; Concrete saw
person, cutting walls or flat work, scoring old or new
concrete; Cribber, shorer, lagging, sheeting and trench
bracing, hand-guided lagging hammer; Head rock slinger;
Laborer, asphalt-rubber distributor boot person; Laser beam
in connection with laborers’ work; Over-size concrete
vibrator operator, 70 ibs. and over; Pipelayer performing
al! services in the laying and installation of pipe from
the point of recelvlng pipe in theditch until completion of
operation, including any and all forms of tubular material,
whether pipe, metallic or non-metallic, conduit and any
other stationary type of tubular device used for the
conveying of any substance or element, whether water,
sewage, solid gas, air, or other product whatsoever and
without regard to the nature of material from which the
tubular material is fabricated; No-joint pipe and strfpping
of same; Prefabricated manhole installer; Sandblaster
(nozzle person), water blasting, Porta Shot-Blast; Traffic
lane closure, Certified.

GROUP 5: Blaster powder, all work of loading holes, placing
and blasting of al! powder and explosives of whatever type,
regardless of method used for such loading and placing;
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Driller: All power drills, excluding jackhammer, whether
core, diamond, wagon, track, multiple unit, and any and al!
types of mechanical drills without regard to the form of
motive power; Toxic waste removal; Boring system electronic
tracking locator

LABO0300-006 08/01/2007

Rates Fringes

Laborers: (i to 3 Stories)
Plaster Clean-Up Laborer .... $ 22.90
Plaster Tender .............. $ 25.45

Laborers: (4 Stories)
Plaster Clean-up Laborer .... $ 24.90
Plaster Tender .............. $ 27.45

13.20
13.20

13.20
13.20

Work at Military Bases - $3.00 additional per hour:
Coronado Naval Amphibious Base, Fort Irwin, George AFB,
Marine Corps Air Station-29 Palms, Imperial Beach Naval Air
Station, Marine Corps Logistics Supply Base, Marine Corps
Pickle Meadows, Mountain Warfare Training Center, Nava!
Air Facility-Seeley, North Island Naval Air Station,
Vandenberg AFB.

LABO0300-007 07/01/2004

Residential, 3 Stories and under

Rates Fringes

Laborers
(1) Cleanup, Fencing
(Chain Link or Wood),
Landscaping ................. $ 19.07
(2) All Other Work .......... $ 20.07

8.67
8.67

LABO0882-003 01/01/2007

Rates Fringes

Asbestos Removal Laborer ......... $ 24.15 11.75

SCOPE OF WORK: Includes site mobilization, initial site
cleanup, site preparation, removal of asbestos containing
material and toxic waste (including lead abatement and any
other toxic material), encapsulation, enclosure and
disposal of asbestos containing materials and toxic
waste(including lead abatement and any other toxic
materials) by hand or with equipment or machinery;
scaffolding, fabrication of temporary wooden barriers and
assembly of decontamination stations.

LABOII84-001 07/01/2007
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Rates Fringes

Laborers: (HORIZONTAL
DIRECTIONAL DRILLING)

(I) Drilling Crew Laborer...$ 25.44
(2) Vehicle Operator/Hauler.$ 25.61
(3) Horizontal D~rectional
Drill Operator .............. $ 27.46
(4) Electronic Tracking
Locator ..................... $ 29.46

Laborers: (STRIPING/SLURRY
SEAL)

GROUP 1 ..................... $ 26.39
GROUP 2 ..................... $ 27.69
GROUP 3 ..................... $ 29.70
GROUP 4 ..................... $ 31.44

8.81
8.81

8.81

8.81

11.47
11.47
11.47
11.47

LABORERS - STRIPING CLASSIFICATIONS

GROUP i: Protective coating, pavement sealing, including
repair and filling of cracks by any method on any surface
in parking lots, game courts and playgrounds; carstops;
operation of all related machinery and equipment; equipment
repair technician

GROUP 2: Traffic surface abrasive blaster; pot tender -
remova! of all traffic lines and markings by any method
(sandblasting, waterblasting, grinding, etc.) and

preparation of surface for coatings. Traffic control
person: controlling and directing traffic through both
conventional and moving lane closures; operation of all
related machinery and equipment

GROUP 3: Traffic delineating device applicator: Layout and
application of pavement markers, delineating signs, rumble
and traffic bars, adhesives, guide markers, other traffic
delineating devices including traffic control. This
category includes all traffic related surface preparation
(sandblasting, waterblasting, grinding) as part of the
application process. Traffic protective delineating system
installer: removes, relocates, installs, permanently
affixed roadside and parking delineation barricades,
fencing, cable anchor, guard rail, reference signs,
monument markers; operation of all related machinery and
equipment; power broom sweeper

GROUP 4: Striper: layout and application of traffic stripes
and markings; hot thermo plastic; tape traffic stripes and
markings, including traffic control; operation of all
related machinery a~d equipment

PAIN0036-005 07/01/2007
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Rates

PAINTER (including lead
abatement)

Imperial, Los Angeles,
Orange, Riverside & San
Bernardino

(i) Repaint ................ $ 25.20
(2) All other work ......... $ 28.47

San Luis Obispo, Santa
Barbara & Ventura

(I) Repaint ................ $ 22.25
(2) All other work ......... $ 26.54

PAIN0036-011 10/01/2007

Fringes

8.14
8.14

8.14
8.14

IMPERIAL, LOS ANGELES, ORANGE, RIVERSIDE, SAN BERNARDINO, SAN
LUIS OBISPO, SANTA BARBARA AND VENTURA COUNTIES

Rates Fringes

6.65

Rates Fringes

12.10

DRYWALL FINISHER/TAPER ........... $ 18.00

PAIN0036-014 10/01/2007

IMPERIAL

GLAZIER .......................... $ 30.00

PAIN0036-018 06/01/2007

LOS ANGELES, ORANGE, RIVERSIDE, SAN BERNARDINO, SANTA BARBARA
AND VENTURA

Rates

GLAZIER ........................... $ 33.30

Fringes

13.59

FOOTNOTE: Additional $1.25 per hour for work in a condo,
from the third (3rd) floor and up. Additional $1.25 per
hour for work on the outside of the building from a swing
stage or any suspended contrivance, from the ground

PAIN0036-020 09/01/2007

Rates Fringes

10.85

IMPERIAL

SOFT FLOOR LAYER ......... ~ ....... $ 23.17

* PAIN0169-O07 01/01/2008
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SAN LUIS OBiSPO

Rates Fringes

GLAZIER .......................... $ 28.28 14.35

* PAIN1247-003 01/01/2008

LOS ANGELES, ORANGE, RIVERSIDE, SAN BERNARDINO, SAN LUIS
OBISPO, SANTA BARBARA AND VENTURA

Rates Fringes

SOFT FLOOR LAYER ................. $ 29.85 8.49

PLAS0200-002 01/01/2005

IMPERIAL, KERN, LOS ANGELES, ORANGE, RIVERSIDE, SAN BERNARDINO,
SAN LUIS OBISPO, SANTA BARBARA AND NENTURA

Rates Fringes

PLASTERER
1 - 3 stories ............... $ 25.29 7.46
4-stories ................... $ 28.29 7.46

PLAS0500-003 07/01/2007

Rates Fringes

CEMENT MASON/CONCRETE FINISHER...$ 28.00 16.45

* PLUM0016-011 01/01/2008

Rates Fringes

PLUMBER/PIPEFITTER
Residential ................. $ 27.36

PLUM0250-001 01/02/2006

LOS ANGELES AND ORANGE

ii. 97

Rates Fringes

REFRIGERATION MECHANIC
Refrigeration Fitter ........ $ 33.30

ROOFO036-001 08/01/2007

LOS ANGELES, ORANGE, RIVERSIDE~ SAN BERNARDINO,
OBISPO, SANTA BARBARA AND VENTURA

13.95

SAN LUIS
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Rates Fringes

Roofer ........................... $ 26.61 5.57

FOOTNOTE: Pitch premium: Work on which employees are exposed
to pitch fumes or required to handle pitch, pitch base or
pitch impregnated products, or any material containing coal
tar pitch, the entire roofing crew shall receive $1.75 per
hour "pitch premium" pay.

ROOF0045-003 08/01/2007

IMPERIAL

Rates Fringes

Roofer ........................... $ 22.70 6.38

SFCA0669-005 04/01/2006

AREA i: IMPERIAL COUNTY; LOS ANGELES COUNTY (does not include
the city of Pomona, Catalina Island, and that part of Los
Angeles County within 25 miles of the city limits of Los
Angeles); ORANGE COUNTY (does not include Catalina island; San
Clemente Island; City of Santa Ana; and remainder of Orange
County within 25 miles of the city limits of Los Angeles);
RIVERSIDE COUNTY; AND SAN BERNARDINO COUNTY (does not include
the northern part of City of Chino, or the cities of Montclair
and Ontario)

AREA 2:    SAN LUIS OBISPO, SANTA BARBARA COUNTIES, VENTURA
(does not include Port Hueneme, Port Mugu, the city of Santa

Paula, and that part of Ventura County within 25 miles of the
city limits of Los Angeles) COUNTIES

Rates Fringes

SPRINKLER FITTER
Area I ...................... $ 22.50
Area 2 ...................... $ 22.61

1.79
1.79

* SFCA0709-002 01/01/2008

LOS ANGELES COUNTY (the city of Pomona, Catalina Island, and
that part of Los Angeles County within 25 miles of the city
limits of Los Angeles); ORANGE COUNTY (San Clemente Island, the
city of Santa Ana, and that part of Orange County within 25
miles of the city limits of Los Angeles); SAN BERNARDINO COUNTY
(the northern part of the city of Chino, and the cities of

Mont¢lair and Ontario); VENTURA COUNTY (Port Hueneme, Port
Mugu, the city of Santa Paula, and that part of Ventura County
within 25 miles of the city limits of Los Angeles)
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Rates Fringes

SPRINKLER FITTER ................. $ 25.48 i0,20

SHEE0105-001 08/01/2007

A!%EA i: LOS ANGELES COUNTY (South of a straight line drawn
between gorman and Big Pines, excluding the area South of
Imperial Highway East of the Los Angeles River, excluding the
cities of Long Beach, Claremont, and Pomona, excluding Catalina
Island)

AREA 2: LOS ANGELES (Remainder), ORANGE, RIVERSIDE & SAN
BERNARDINO COUNTIES

Work on general sheet metal and heating and air conditioning on
single family dwellings, multiple family dwellings, track homes
and apartment buildings individually conditioned by separate
and independent units or systems

Rates Fringes

Sheet metal worker
AREA 1 ...................... $ 21.65
AREA 2 ...................... $ 28.29

SHEE0206-003 07/01/2007

IMPERIAL

Rates Fringes

Sheet Metal (Technician) ......... $ 22.71
Sheet metal worker ............... $ 30.66

4.70
14.35

SHEET METAL TECHNICIAN - SCOPE:
a. Existing residential buildings, both single and
multi-family, where each unit is heated and/or cooled by a
separate system b. New single family residential buildings
including tracts, c. New multi-family residential
buildings, not exceeding five stories of living space in
height, provided each unit is heated or cooled by a
separate system. Hotels and motels are excluded, d. LIGHT
COMMERCIAL WORK: Any sheet metal, heating and air
conditioning work performed on a project where the total
construction cost, excluding land, is under $I,000,000 e.
TENANT IMPROVEMENT WORK: Any work necessary to finish
interior spaces to conform to the occupants of commercial
buildings, after completion of the building shell

SHEE0273-001 08/01/2007

SAN LUIS OBISPO, SANTA BARBARA AND VENTURA
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Rates Fringes

Sheet metal worker ............... $ 34.04 14 50

HOLIDAYS: New Year’s Day, Martin Luther King Day, President’s
Day, Good Friday, Memoria! Day, Indepdendence Day, Labor
Day, Veterans Day, Thankisgiving Day & Friday after,
Christmas Day

TEAM0011-001 07/01/2007

Rates Fringes

Truck drivers:
GROUP 1 .................... $ 25.44
GROUP 2 .................... $ 25 59
GROUP 3 .................... $ 25
GROUP 4 .................... $ 25
GROUP 5 .................... $ 25
GROUP 6 .................... $ 25
GROUP 7 .................... $ 26
GROUP 8 .................... $ 26
GROUP 9 .................... $ 26
GROUP I0 .................... $ 26
GROUP ii .................... $ 27
GROUP 12 .................... $ 27

72
91
94
97
22
47
67
97
47
90

17.39
17.39
17.39
17.39
17.39
17 39
17 39
17 39
17 39
17 39
17 39
17 99

WORK ON ALL MILITARY BASES:    $3.00 PER HOUR ADDITIONAL

IMPERIAL COUNTY (El Centro); LOS ANGELES COUNTY (Edwards
AFB); AND SAN BERNARDINO COUNTY (Edwards. AFB, Fort Irwin,
George AFB, Marine Corps Logistic Base at Nebo & Yermo,
Twenty-Nine Palms Base)

TRUCK DRIVERS CLASSIFICATIONS

GROUP I: Truck driver

GROUP 2: Driver of vehicle or combination of vehicles - 2
axles; Traffic control pilot car excluding moving heavy
equipment permit load; Truck mounted broom

GROUP 3: Driver of vehicle or combination of vehicles - 3
axles; Boot person; Cement mason distribution truck; Fuel
truck driver; Water truck - 2 axle; Dump truck, less than
16 yds. water level; Erosion control driver

GROUP 4: Driver of transit mix truck, under 3 yds.; Dumpcrete
truck, less than 6-1/2 yds. water level

GROUP 5: Water truck, 3 or more axles; Truck greaser and tire
person ($0.50 additional for tire person); Pipeline and
utility working truck driver, including winch truck and
plastic fusion, limited to pipeline and utility work;
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Slurry truck driver

GROUP 6: Transit mix truck, 3 yds. or more; Dumpcrete truck,
6-1/2 yds. water level and over; Vehicle or combination of
vehicles - 4 or more axles; Oil spreader truck; Dump truck,
16 yds. to 25 yds. water level

GROUP 7: A Frame, Swedish crane or similar; Forklift driver;
Ross carrier driver

GROUP 8: Dump truck, 25 yds. to 49 yds. water level; Truck
repair person; Water pull - single engine; Welder

GROUP 9: Truck repair person/welder; Low bed driver, 9 axles
or over

GROUP i0: Dump truck - 50 yds. or more water level; Water
pull.- single engine with attachment

GROUP ii: Water pull - twin engine; .Water pull - twin engine
with attachments; Winch truck driver - $1.25 additionaA
when operating winch or similar special attachments

GROUP 12: Boom Truck 17K and above

WELDERS - Receive rate prescribed for craft performing
operation to which welding is incidental.

Unlisted classifications needed for work not included within
the scope of the classifications listed may be added after
award only as provided in the labor standards contract clauses
(29CFR 5.5 (a) (I) (ii)) .

In the listing above, the "SU" designation means that rates
listed under the identifier do not reflect collectively
bargained wage and fringe benefit rates. Other designations
indicate unions whose rates have been determined to be
prevailing.

WAGEDETERMINATION APPEALS PROCESS

i.) Has there been an initial decision in the matter? This can
be:

* an. existing published wage determination
* a survey underlying a wage determination
* a Wage and Hour Division letter setting forth a position on

a wage determination matter
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* a conformance (additional classification and rate) ruling

On survey related matters, initial contact, including requests
for summaries of surveys, should be with the Wage and Hour
Regional Office for the area in which the survey was conducted
because those Regional Offices have responsibility for the
Davis-Bacon survey program. If the response from this initial
contact is not satisfactory, then the process described in 2.)
and 3.) should be followed.

With regard to any other matter not yet ripe for the formal
process described here, initial contact should be with the
Branch of Construction Wage Determinations. Write to:

Branch of Construction Wage Determinations
Wage and Hour Division
U.S. Department of Labor
200 Constitution Avenue, N.W.
Washington, DC 20210

2.) If the answer to the question in i.) is yes, then an
interested party (those affected by the action) can request
review and reconsideration from the Wage and Hour Administrator
(See 29 CFR Part 1.8 and 29 CFR Part 7). Write to:

Wage and Hour Administrator
U.S. Department of Labor
200 Constitution Avenue,
Washington, DC 20210

The request should be accompanied by a full statement of the
interested party’s position and by any information (wage
payment data, project description, area practice material,
etc.) that the requestor considers relevant to the issue.

3.) If the decision of the Administrator is not favorable, an
interested party may appeal directly to the Administrative
Rev±ew Board (formerly the Wage Appeals Board). Write to:

Administrative Review Board
U.S. Department of Labor
200 Constitution Avenue, N.W.
Washington, DC 20210

4.) All decisions by the Administrative Review Board are final.

END OF GENERAL DECISION

N68711-03-RP-01M02
27 February 2008

Appendix6A

Appendix P- 1-26



APPENDIX P-2

DAVIS BACON WAGE DETERMINATION
(PHASE VI STUART MESA SITE)

[SEE ATTACHED]
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APPENDIX 6B

DAVIS-BACON WAGE DETERMINATION

Appendix 6 contains Davis-Bacon Wage Determination as of 1/18/2008 for San Diego
County, California. It is th~ offerors responsibility to obtain and incorporate updated
information at http://www.wdol.gov/for their submittal. The DoN upon request will
provide updated information. For purposes of closing and the initial development period
for this phase of the CPQH project, the Offeror should use the rates at the time of IFP
submittal.

GENERAL DECISION: CA20070001 01/18/2008 CA1

Date: January 18, 2008
General Decision Number: CA20070001 01/18/2008

Superseded General Decision Number: CA20030001

State: California

Construction Types: Building, Heavy (Heavy and Dredging),
Highway and Residential

County: San Diego County in California.

BUILDING CONSTRUCTION PROJECTS; DREDGING PROJECTS (does not
include hopper dredge work); HEAVY CONSTRUCTION PROJECTS (does
not include water well drilling); HIGHWAY CONSTRUCTION
PROJECTS; RESIDENTIAL CONSTRUCTION PROJECTS (consisting of -
single family homes and apartments up to and including 4
stories)

Modification Number Publication Date
0 02/09/2007
1 02/16/2007
2 02/23/2007
3 03/23/2007.
4 04/06/2007
5 04/20/2007
6 06/22/2007
7 07/06/2007
8 07/13/2007
9 08/03/2007

i0 08/17/2007
Ii 08/24/2007
12 09/21/2007
13 09/28/2007
14 10/12/2007
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15 10/26/2007
16 11/09/2007
17 11/23/2007
18 12/07/2007
19 01/18/2008

ASBE0005-002 08/07/2007

Rates Fringes

Asbestos Workers/Insulator
(Includes the application of

all insulating materials,
protective coverings,
coatings, and finishes to all
types of mechanical systems) ..... $ 37.01
Fire Stop Technician
(Application of Firestopping
Materials for wall openings
and penetrations in walls,
floors, ceilings and curtain
walls) ........................... $ 20.76

10.84

10.23

ASBE0005-004 08/07/2006

Rates Fringes

Asbestos Removal
worker/hazardous material
handler (Includes
preparation, wetting,
stripping, removal,
scrapping, vacuuming, bagging
and disposing of all
insulation materials from
mechanical systems, whether
they contain asbestos or not) .... $ 19.55 6.38

BOIL0092-003 10/01/2006

Rates Fringes

BOILER~R ...................... $ 34.34 18.11

BRCA0004-008 11/01/2007

Rates Fringes

BRICKLAYER; MARBLE SETTER ........ $ 30.00 11.70

BRCA~018-004 06/01/2007

Rates Fringes
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MARBLE FINISHER .................. $ 24.02
TILE FINISHER .................... $ 19.82
Tile Layer ....................... $ 30.55

8.41
7.51

ii, 62

BRCA0018-010 10/08/2007

Rates Fringes

TERRAZZO FINISHER ................ $ 25.54
TERRAZZO WORKER/SETTER ........... $ 32.63

8.62
9.41

CARP0409-002 01/01/2007

Rates Fringes

Diver
(i) Wet ..................... $ 603.85
(2) Standby ................. $ 301.92
(3) Tender .................. $ 293.92

8.82
8.82
8.82

Amounts in "Rates’ column are per day

CARP0409-008 01/01/2007

Rates Fringes

Modular Furniture Installer ...... $ 18.25 7.16

CARP0547-001 07/01/2007

Rates Fringes

CARPENTER
(I) Bridge ................. $ 35.44
(2) Commercial Building .... $ 30.71
(3) Heavy & Highway ........ $ 35.31
(4) Residential / Light
Commercial .................. $ 23.49

MILLWRIGHT ....................... $ 35.81
PILEDRIVERM_AN .................... $ 35.44

9.20
9.20
9.20

9.20
9.20
9.20

CARP0547-002 07/01/2007

Rates Fringes

Drywall
(I) Work on wood framed
construction of single
family residences,
apartments or condominitums
under four stories

Drywall Installer/Lather~..$ 21.00
Drywall Stocker/Scrapper...$ Ii.00

(2) All other work

7.82
5.56
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8.17
5.56

Drywall Installer / Lather.$ 26.26
Drywall Stocker/Scrapper.,.$ ii.00

ELEC0569-001 12/01/2006

Rates Fringes

Electricians (Tunnel Work)
Cable Splicer ............... $ 37.35
Electrician ................. $ 36.51

Electricians: (All Other
Work, Including 4 Stories
Residential)

Cable Splicer ............... $ 33.20
Electrician ................. $ 32.45

3%+11.08
3%+11.08

3%+ii.08
3%+ii.08

ELEC0569-005 12/01/2005

Rates Fringes

Sound & Communications
Sound Technician ............ $ 21.65
Soundman .................... $ 16.24

3%+9.08
3%+7.51

SOUND TECHNICIAN: Terminating, operating and performing
final check-out

SOUNDM~N: Wire-pulling, splicing, assembling and installing
devices

SCOPE OF WORK Assembly, installation, operation, service and
maintenance of components or systems as used in closed
circuit television, amplified master television
distribution, CATV on private property, intercommunication,
burglar alarm, fire alarm, life support and all security
alarms, private and public telephone and related telephone
interconnect, public address, paging, audio, language,
electronic, background music system less than line voltage
or any system acceptable for class two wiring for private,
commercial, or industrial use furnished by leased wire,
frequency modulation or other recording devices, electrical
apparatus by means of which electricity is applied to the
amplification, transmission, transference, recording or
reproduction of voice, music, sound, impulses and video.
Excluded from this Scope of Work - transmission, service
and maintenance of background music. All of the above
shall include the installation and transmission over fiber
optics.

ELEC0569-006 12/01/2005

Work on street lighting; traffic signals; and underground
systems and/or established easements outside of buildings

N68711-03-RP-01M02
27 February 2008

Appendix 6B

Appendix P-2-5



Rates Fringe s

Traffic signal, street light
and underground work

Utility Technician #I ....... $ 18.15
Utility Technician #2 ....... $ 16.50

3%+7.17
3%+7.17

STREET LIGHT & TRAFFIC SIGNAL WORK:

UTILITY TECHNICIAN #i: Installation of street lights and
traffic signals, including electrica! circuitry,
programmable controller, pedestal-mounted electrical meter
enclosures and laying of pre-assembled cable in ducts. The
layout of electrical systems and communication installation
including proper position of trench depths, and radius at
d~ct banks, location for manholes, street lights and
traffic signals.

UTILITY TECHNICIAN #2: Distribution of material at jobsite,
installation of underground ducts for electrical,
telephone, cable TV land communication systems. The
setting, leveling, grounding and racking of precast
manholes, handholes and transformer pads.

ELEC0569-008 12/01/2005

Rates Fringes

ELECTRICIAN (Residential, 1-3
Stories) ......................... $ 21.00 3%+2.55

ELECI245-001 06/01/2007

Rates Fringes

LINE CONSTRUCTION
(I) Lineman; Cable splicer..$ 41.02
(2) Equipment specialist
(operates crawler
tractors, commercial motor
vehicles, backhoes,
trenchers, cranes (50 tons
and below), and overhead
and underground
distribution line
equipment) .................. $ 33.24
(3) Groundman ............... $ 25.42
(4) Powderman ............... $ 37.16

12.01

ii.00
I0.7’6
ii. 15

HOLIDAYS: New Year’s Day, M.L. King Day, Memorial Day,
Independence Day, Labor Day, Veterans Day, Thanksgiving Day
and day after Thanksgiving, Christmas Day

ELEVO018-001 01/01/2007
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Rates Fringes

ELEVATOR MECHANIC ................ $ 41.265 14.885

FOOTNOTE:
Vacation Pay: 8% with 5 or more years of service, 6% for 6
months to 5 years service. Paid Holidays: New Years Day,
Memoria! Day, Independence Day, Labor Day, Thanksgiving Day
and Friday after, and Christmas Day.

ENGI0012-003 07/09/2007

Rates Fringes

POWER EQUIPMENT OPERATOR (All
Other Work)

GROUP 1 .................... $ 33]65
GROUP 2 .................... $ 34 43
GROUP 3 .................... $ 34 72
GROUP 4 .................... $ 36 21
GROUP 5 .................... $ 37 31
GROUP 6 .................... $ 36 43
GROUP 7 .................... $ 37 53
GROUP 8 .................... $ 36 54
GROUP 9 .................... $ 37 64
GROUP i0 .................... $ 36 66
GROUP ii .................... $ 37 76
GROUP 12 .................... $ 36 83
GROUP 13 .................... $ 36 93
GROUP 14 .................... $ 36 96
GROUP 15 .................... $ 37 04
GROUP 16 .................... $ 37.16
GROUP 17 .................... $ 37.33
GROUP 18 .................... $ 37.43
GROUP 19 .................... $ 37.54
GROUP 20 .................... $ 37.66
GROUP 21 .................... $ 37.83
GROUP 22 .................... $ 37.93
GROUP 23 .................... $ 38.04
GROUP 24 .................... $ 38.16
GROUP 25 .................... $ 38.33

POWER EQUIPMENT OPERATOR
(Cranes, Piledriving &
Hoisting)

GROUP
GROUP
GROUP
GROUP
GROUP
GROUP
GROUP
GROUP
GROUP

I .................... $ 35.00
2 .................... $ 35.78
3 .................... $ 36.07
4 .................... $ 36.21
5 .................... $ 36.43
6 .................... $ 36.54
7 .................... $ 36.66
8 .................... $ 36.83
9 .................... $ 37.00

15.82
15.82
15.82
15.82
15.82
15.82
15.82
15.82
15.82
15.82
15.82
15.82
15.82
15.82
15.82
15.82
15 82
15 82
15 82
15 82
15 82
15 82
15 82
15 82
15.82

15.82
15.82
15.82
15.82
15.82
15..82
15.82
15.82
15.82
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GROUP I0 .................... $ 38.00
GROUP Ii .................... $ 39.00
GROUP 12 .................... $ 40.00
GROUP 13 .................... $ 41.00

POWER EQUIPMENT OPERATOR
(Tunne! Work)

GROUP
GROUP
GROUP
GROUP
GROUP
GROUP
GROUP

1 .................... $ 35 50
2 .................... $ 36
3 .................... $ 36
4....................$ 36
5 .................... $ 36
6 .................... $ 37
7 .................... $ 37

15.82
15.82
15.82
15.82

15.82
28 15.82
57 15.82
71 15.82
93 15.82
04 15.82
16 15.82

FOOTNOTES:
PREMIUM PAY of $3.75 per hour shall be paid on all power
equipment operator work at Camp Pendleton, Point Arguello,
and Vandenburg AFB.
Workers required to suit up and work in a hazardous materia!
environment: $2.00 per hour additional. Combination mixer
and compressor operator on gunite work shall be classified
as a concrete mobile mixer operator.

POWEREQUIPMENT OPERATORS CLASSIFICATIONS

GROUP i: Bargeman; Brakeman; Compressor operator; Ditch
Witch, with seat or similar type equipment; Elevator
operator-inside; Engineer Oiler; Forklift operator
(includes loed, lull or similar types under 5 tons;
Generator operator; Generator, pump or compressor plant
operator; Pump operator; Signalman; Switchman

GROUP 2: Asphalt-rubber plant operator (nurse tank operator);
Concrete mixer operator-skip type; Conveyor operator;
Fireman; Forklift operator (includes loed, lull or similar
types over 5 tons; Hydrostatic pump operator; oiler crusher
(asphalt or concrete plant); Petromat laydown machine; PJU
side dum jack; Screening and conveyor machine operator (or
similar types); Skiploader (wheel.type up to 3/4 yd.
without attachment); Tar pot fireman; Temporary heating
plant operator; ~Trenching machine oiler

GROUP 3: Asphalt-rubber blend operator; Bobcat or similar
type (Skid steer); Equipment greaser (rack); Ford Ferguson
(with dragtype attachments); Helicopter radioman (ground);
Stationary pipe wrapping and cleaning machine operator

GROUP 4: Asphalt plant fireman; Backhoe operator (mini-max or
similar type); Boring machine operator; Boxman or mixerman
(asphalt or concrete); Chip spreading machine operator;
Concrete cleaning decontamination machine operator;
Concrete Pump Operator (small portable); Drilling machine
operator, small auger types (Texoma super economatic or
similar types - Hughes I00 or 200 or similar types -
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drilling depth of 30’ maximum); Equipment greaser (grease
truck); Guard rail post driver operator; Highline cableway
signalman; Horizontal Directional Drilling Machine;
Hydra-hammer-aero stomper; Micro Tunneling (above ground
tunnel); Power concrete curing machine operator; Power
concrete saw operator; Power-driven jumbo form setter
operator; Power sweeper operator; Rock Wheel Saw/Trencher;
Roller operator (compacting); Screed operator (asphalt or
concrete); Trenching machine operator (up to 6 ft.); Vacuum
or much truck

GROUP 5: Equipment Greaser (Grease Truck/Multi Shift).

GROUP 6: Articulating material hauler; Asphalt plant
engineer; Batch plant operator; Bit sharpener; Concrete
joint machine operator (canal and similar type); Concrete
planer operator; Dandy digger; Deck engine operator;
Derrickman (oilfield type); Drilling machine operator,
bucket or auger types (Calweid I00 bucket or similar types
- Watson i000 auger or similar types - Texoma 330, 500 or
600 auger or similar types - drilling depth of 45’
maximum); Drilling machine operator; Hydrographic seeder
machine operator (straw, pulp or seed), Jackson track
maintainer, or similar type; Kalamazoo Switch tamper, or
similar type; Machine tool operator; Maginnis internal full
slab vibrator, Mechanical berm, curb or gutter(concrete or
asphalt); Mechanica! finisher operator (concrete,
Clary-Johnson-Bidwell or similar); Micro tunnel system
(below ground); Pavement breaker operator (truck mounted);
Road oi! mixing machine operator; Roller operator (asphalt.
or finish), rubber-tired earth moving equipment (single
engine, up to and including 25 yds. struck); Self-propelled
tar pipelining machine operator; Skiploader operator
(crawler and wheel type, over 3/4 yd. and up to and
including 1-1/2 yds.); Slip form pump operator (power
driven hydraulic lifting device for concrete forms);
Tractor operator-bulldozer, tamper-scraper (single engine,
up to i00 h.p. flywheel and similar types, up to and
including D-5 and similar types); Tugger hoist operator (i
drum); Ultra high pressure waterjet cutting tool system
operator; Vacuum blasting machine operator

GROUP 7: Welder - General

GROUP 8: Asphalt or concrete spreading operator (tamping or
finishing); Asphalt paving machine operator (Barber Greene
or similar type); Asphalt-rubber distribution operator;
Backhoe operator (up to and including 3/4 yd.), small ford,
Case or similar; Cast-in-place pipe laying machine
operator; Combination mixer and compressor operator (gunite
work); ComPactor operator (self-propelled); Concrete mixer
operator (paving);’ Crushing plant operator; Drill Doctor;
Drilling machine operator, Bucket or auger types (Calweld
150 bucket or similar types - Watson 1500, 2000 2500 auger
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or similar types - Texoma 700, 800 auger or similar types -
drilling depth of 60’ maximum); Elevating grader operator;
Grade checker; Gradall operator; Grouting machine operator;
Heavy-duty repairman; Heavy equipment robotics operator;
Kalamazoo balliste regulator or similar type; Kolman belt
loader and similar type; Le Tourneau blob compactor or
similar type; Loader operator (A~hey, Euclid, Sierra and
similar types); Mobark Chipper or similar; Ozzie padder or
similar types; P.C. slot saw; Pneumatic concrete placing
machine operator (Hackley-Presswell or similar type);
Pumpcrete gun operator; Rock Drill or similar types; Rotary
drill operator (excluding caisson type); Rubber-tired
earth-moving equipment operator (single engine,
caterpillar, Euclid, Athey Wagon and similar types with any
and all attachments over 25 yds. up to and including 50 cu.
yds. struck); Rubber-tired earth-moving equipment operator
(multiple engine up to and including 25 yds. struck);

Rubber-tired scraper operator (self-loading paddle wheel
type-John Deere, 1040 and similar single unit); Self-
propelled curb and gutter machine operator; Shuttle buggy;
Skiploader operator (crawler and wheel type over 1-1/2 yds.
up to and including 6-I/2 yds.); Soil remediation plant
operator; Surface heaters and planer operator; Tractor
compressor drill combination operator; Tractor operator
(any type larger than D-5 - I00 flywheel h.p. and over, or
similar-bulldozer, tamper, scraper and push tractor single
engine); Tractor operator (boom attachments), Traveling
pipe wrapping, cleaning and bendng machine operator;
Trenching machine operator (over 6 ft. depth capacity,
manufacturer’s rating); trenching Machine with Road Miner
attachment (over 6 ft depth capacity): Ultra high pressure
waterjet cutting tool system mechanic; Water pul!
(compaction) operator

GROUP 9: Heavy Duty Repairman

GROUP i0: Drilling machine operator, Bucket or auger types
(Calweld 200 B bucket or similar types-Watson 3000 or 5000
auger or similar types-Texoma 900 auger or similar
types-drilling depth of 105’ maximum); Dual drum mixer,
dynamic compactor LDC350 (or similar types); Monorail
locomotive operator (diesel, gas or electric); Motor
patrol-blade operator (single engine); Multiple engine
tractor operator (Euclid and similar type-except Quad 9
cat.); Rubber-tired earth-moving equipment operator (single
engine, over 50 yds. struck); Pneumatic pipe ramming tool
and similar types; Prestressed wrapping machine operator;
Rubber-tired earth-moving equipment operator (single
engine, over 50 yds. struck); Rubber tired earth moving
equipment operator (multiple engine, Euclid, caterpillar
and similar over 25 yds. and up to 50 yds. struck), Tower
crane repairman; Tractor loader operator (crawler and wheel
type over 6-1/2 yds. ; Woods mixer operator (and similar
Pugmill equipment
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GROUP ii: Heavy Duty Repairman - Welder Combination, Welder -
Certified.

GROUP 12: Auto grader operator; Automatic slip form operator;
Drilling machine operator, bucket or auger types (Calweld,
auger 200 CA or similar types - Watson, auger 6000 or
similar types - Hughes Super Duty, auger 200 or similar
types - drilling depth of 175’ maximum); Hoe ram or similar
with compressor; Mass excavator operator less tha 750 cu.
yards; Mechanical finishing machine operator; Mobile form
traveler operator; Motor patrol operator (multi-engine);
Pipe mobile machine operator; Rubber-tired earth- moving
equipment operator (multiple engine, Euclid, Caterpillar
and similar type, over 50 cu. yds. struck); Rubber-tired
self- loading scraper operator (paddle-wheel-auger type
self-loading - two (2) or more units)

GROUP 13: Rubber-tired earth-moving equipment operator
operating equipment with push-pull system (single engine,
up to and including 25 yds. struck)

GROUP 14: Canal liner operator; Canal trimmer operator;
Remote- control earth-moving equipment operator (operating
a second piece of equipment: $i.00 per hour additional);
Wheel excavator operator (over 750 cu. yds.)

GROUP 15: Rubber-tired earth-moving equipment operator,
operating equipment with push-pul! system (single engine,
Caterpillar, Euclid, Athey Wagon and similar types with any
and all attachments over 25 yds. and up to and including 50
yds. struck); Rubber-tired earth-moving equipment operator,
operating equipment with push-pull system (multiple
engine-up to and including 25 yds. struck)

GROUP 16: Rubber-tired earth-moving equipment operator,
operating equipment with push-pull system (single engine,
over 50 yds. struck); Rubber-tired earth-moving equipment
operator, operating equipment with push-pull system
(multiple engine, Euclid, Caterpillar and similar, over 25
yds. and up to 50 yds. struck)

GROUP 17: Rubber-tired earth-moving equipment operator,
operating equipment with push-pull system (multiple engine,
Euclid, Caterpillar and similar, over 50 cu. yds. struck);
Tandem tractor operator (operating crawler type tractors in
tandem - Quad 9 and similar type)

GROUP 18: Rubber-tired earth-moving equipment operator,
operating in tandem (scrapers, belly dumps and similar
types in any combination, excluding compaction units -
single engine, up to and including 25 yds. struck)

GROUP 19: Rotex concrete belt operator (or similar types);
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Rubber-tired earth-moving equipment operator, operating in
tandem (scrapers, belly dumps and similar types in any
combination, excluding compaction units - single engine,
Caterpillar, Euclid, Athey Wagon and similar types with any
and all attachments over 25 yds.and up to and including 50
cu. yds. struck); Rubber-tired earth-moving equipment
operator, operating in tandem (scrapers, belly dumps and
similar types in any combination, excluding compaction
units - multiple engine, up to and including 25 yds. struck)

GROUP 20: Rubber-tired earth-moving equipment operator,
operating in tandem (scrapers, belly dumps and similar
types in any combination, excluding compaction units -
single engine, over 50 yds. struck); Rubber-tlred
earth-moving equipment operator, operating in tandem
(scrapers, belly dumps, and similar types in any
combination, excluding compaction units - multiple engine,
Euclid, Caterpillar and similar, over 25 yds. and up to 50
yds. struck)

GROUP 21: Rubbe~-tired earth-moving equipment operator,
operating in tandem (scrapers, belly dumps and similar
types in any combination, excluding compaction units -
multiple engine, Euclid, Caterpillar and similar type, over
50 cu. yds. struck)

GROUP 22: Rubber-tired earth-moving equipment operator,
operating equipment with the tandem push-pull system
(single engine, up to and including 25 yds. struck)

GROUP 23: Rubber-tired earth-moving equipment operator,
operating equipment with the tandem push-pull system
(single engine, Caterpillar, Euclid, Athey Wagon and
similar types with any and all attachments over 25 yds. and
up to and including 50 yds. struck); Rubber-tired
earth-moving equipment operator, operating with the tandem
push-pull system (multiple engine, up to and including 25
yds. struck)

GROUP 24: Rubber-tired earth-moving equipment operator,
operating equipment with the tandem push-pull system
(single engine, over 50 yds. struck); Rubber-tired
earth-moving equipment operator, operating equipment with
the tandem push-pull system (multiple engine, Euclid,
Caterpillar and similar, over 25 yds. and up to 50 yds.
struck)

GROUP 25: Concrete pump operator-truck mounted; Rubber-~ired
earth-moving equipment operator, operating equipment with
the tandem push-pull system (multiple engine, Euclid,
Caterpillar and similar type, over 50 cu. yds. struck)

CRANES, PiLEDRiV!NG AND HOISTING EQUIPMENT CLASSIFICATIONS
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GROUP i: Engineer oiler; Fork lift operator (includes ioed,
lull or similar tlqnes )

GROUP 2: Truck crane oiler

GROUP 3: A-frame or winch truck operator; Ross carrier
operator (jobsite)

GROUP 4: Bridge-type unloader and turntable operator;
Helicopter hoist operator

GROUP 5: Hydraulic boom truck; Stinger crane (Austin-Western
or similar type); Tugger hoist operator (I drum)

GROUP 6: Bridge crane operator; Cretor crane operator; Hoist
operator (Chicago boom and similar type); Lift mobile
operator; Lift slab machine operator (Vagtborg and similar
types); Material hoist and/or manlift operator; Polar
gantry crane operator; Self Climbing scaffold (or similar
type); Shovel, backhoe, dragline, clamshell operator (over
3/4 yd. and up to 5 cu. yds. mrc); Tugger hoist operator

GROUP 7: Pedestal crane operator; Shovel, backhoe, dragline,
clamshell operator (over 5 cu. yds. mrc); Tower crane
repair; Tugger hoist operator (3 drum)

GROUP 8: Crane operator (up to and including 25 ton
capacity); Crawler transporter operator; Derrick barge
operator (up to and including 25 ton capacity); Hoist
operator, stiff legs, Guy derrick or similar type (up to
and including 25 ton capacity); Shovel, backhoe, dragline,
clamshel! operator (over 7 cu. yds., M.R.C.)

GROUP 9: Crane operator (over 25 tons and up to and including
50 tons mrc); Derrick barge operator (over 25 tons up to
and including 50 tons mrc); Highline cableway operator;
Hoist operator, stiff legs, Guy derrick or similar type
(over 25 tons up to and including 50 tons mrc); K-crane
operator; Polar crane operator; Self erecting tower crane
operator maximum lifting capacity ten tons

GROUP I0: Crane operator (over 50 tons and up to and
including I00 tons mrc); Derrick barge operator (over 50
tons up to and including i00 tons mrc); Hoist operator,
stiff legs, Guy derrick or similar type (over 50 tons up to
and including i00 tons mrc), Mobile tower crane operator
(over 50 tons, up to and including i00 tons M.R.C.); Tower
crane operator and tower gantry

GROUP Ii: Crane operator (over 100 tons and up to and
including 200 tons mrc); Derrick barge operator (over i00
tons up to and including 200 tons mrc); Hoist operator,
stiff legs, Guy derrick or similar type (over I00 tons up
to and including 200 tons mrc); Mobile tower crane operator
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(over i00 tons up to and including 200 tons mrc)

GROUP 12: Crane operator (over 200 tons up to and including
300 tons mrc); Derrick barge operator .(over 200 tons up to
and including 300 tons mrc); Hoist operator, stiff legs,
Guy derrick or similar type (over 200 tons, up to and
including 300 tons mrc); Mobile tower crane operator (over
200 tons, up to and including 300 tons mrc)

GROUP 13: Crane operator (over 300 tons); Derrick barge
operator (over 300 tons); Helicopter pi!ot; Hoist operator,
stiff legs, Guy derrick or similar type (over 300 tons);
Mobile tower crane operator (over 300 tons)

TUNNEL CLASSIFICATIONS

GROUP I: Skiploader wheel type up to 3/4 yd. without
attachment)

GROUP 2: Power-driven umbo form setter operator

GROUP 3: Dinkey locomotive or motorperson (up to and
including I0 tons)

GROUP 4: Bit sharpener; Equipment greaser’ (grease truck);
Slip form pump operator (power-driven hydraulic lifting
device for concrete forms); Tugger hoist operator (i drum);
Tunnel locomotive operator (over I0 and up.to and including
30 tons)

GROUP 5: Backhoe operator (up to and including 3/4 yd.);
Small Ford, Case or similar; Drill doctor; Grouting machine
operator; Heading shield operator; Heavy-duty repairperson;
Loader operator (Athey, Euclid, Sierra and similar types);
Mucking machine operator (1/4 yd., rubber-tired, rail or
track type); Pneumatic concrete placing machine operator
(Hackley-Presswell or similar t~e); Pneumatic heading
shield (tunnel); Ptunpcrete gun operator; Tractor compressor
drill combination operator; Tugger hoist operator (2 drum);
Tunnel locomotive operator (over 30 tons)

GROUP 6: Heavy Duty Repairman

GROUP 7: Tunnel mole boring machine operator

ENGI0012-004 08/01/2006

.Rates Fringes

Power equipment operators:
(DP~EDGING)

(i) Leverman ........ ~ ....... $ 39.65
(2) Dredge dozer ............ $ 35.18
(3) Deckmate ................ $ 35.07

15.30
15.30
15.30
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(4) Winch operator (stern
winch on dredge) ............ $ 34.52
(5) Fireman-Oiler,
Deckhand, Bargeman,
Leveehand ................... $ 33.98
(6) Barge Mate .............. $ 34.59

15.30

15.30
15.30

IRON0002-004 07/01/2007

Rates Fringes

Ironworkers:
Fence Erector ............... $ 29.62
Ornamental, Reinforcing
and Structural .............. $ 30.51

20.915

20.915

PREMIUM PAY:

$3.00 additional per hour at the following locations:

China Lake Naval Test Station, Chocolate Mountains Naval
Reserve-Niland,
Edwards AFB, Fort Irwin Military Station, Fort Irwin Training
Center-Goldstone, San Clemente Island, San Nicholas Island,
Susanville Federal Prison, 29 Palms - Marine Corps, U.S. Marine
Base - Barstow, U.S. Naval Air Facility - Sealey, Vandenberg AFB

$2.00 additiona! per hour at the fol!owing locations:

Army Defense Language Institute - Monterey, Fallon Air Base,
Naval Post Graduate School - Monterey, Yermo Marine Corps
Logistics Center

$I.00 additional per hour at the following locations:

Port Hueneme, Port Mugu, U.S. Coast Guard Station - Two Rock

LABO0089-001 07/01/2007

Rates Fringes

LABORER (BUILDING and all
other Residential
Construction)

Group 1 ..................... $ 24.27
Group 2 ..................... $ 24.92
Group 3 ..................... $ 25.60
Group 4 ..................... $ 26.75
Group 5..; .................. $ 27.16

LABORER (RESIDENTIAL
CONSTRUCTION - See definition
below)

(i) Laborer ................. $ 21.30

11.80
11.80
11.80
11.80
11.80

10.13
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(2) Cleanup, Landscaping,
Fencing (chain link or
wood) ....................... $ 21.07 i0.13

RESIDENTIAL DEFINITION: Wood or metal frame construction of
single family residences, apartments and condominums -
excluding (a) projects that exceed three stories over a
garage level, (b) any utility work such as telephone, gas,
water, sewer and other utilities and (c) any fine grading
work, utility work or paving work in the future street and
public right-of-way; but including all rough grading work
at the job site behind the existing right of way

LABORER CLASS!EICATIONS

GROUP i: Cleaning and handling of panel forms; Concrete
Screeding for Rought Strike-off; Concrete, water curing;
Demolition laborer; Flagman; Gas, oil and/or water pipeline
laborer; General Laborer; General clean-up laborer;
Landscape laborer; Jetting laborer; Temporary water and
air lines laborer; Material hoseman (walls, slabs, floors
and decks); Plugging, filling of Shee-bolt holes; Dry
packing of concrete; Railroad maintenance, Repair Trackman
and road beds, Streetcar and railroad construction trac
laboxers; Slip form raisers; Slurry seal crews (mixer
operator, applicator operator, squeegee man, Shuttle man,
top man), filing
of cracks by any method on any surface; Tarman and mortar
man; Tool crib or tool house laborer; Window cleaner; Wire
Mesh puling-all concrete pouring operations

GROUP 2: Asphalt Shoveler; Cement Dumper (on 1 yard or larger
mixer and handling bulk cement); Cesspool digger and
installer; Chucktender; Chute man, pouring concrete, the
handling of the cute from ready mix trucks, such as walls,
slabs, decks, floors, foundations, footings, curbs, gutters
and sidewalks; Concrete curer-impervious membrane and form
oiler; Cutting torch operator (demoliton); Guinea chaser;
Headboard man-asphlt; Laborer,
packing rod steel and pans; membrane vapor barrier installer;
Power broom sweepers (small); Riiprap, stonepaver, placing
stone oF wet sacked concrete; Roto scraper and tiller; Tank
sealer and cleaner; Tree climber, faller, chain saw
operator, Pittsburgh Chipper and similar type brush
shredders; Underground laborers, including caisson bellower

GROUP 3: Buggymobile; Concrete cutting torch; Concrete
cutting torch; Concrete pile cutter; Driller, jackhammer, 2
1/2 feet dril! steel or longer; Dri Pak-it machine; High
sealer (including
drilling of same); Hydro seeder and similar type; Impact
wrench, mult-plate; Kettlemen, potmen and mean applying
asphalt, lay-kold, creosote, line caustic and similar type
materials (applying
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means applying, dipping, brushing or handling of such
materials for pipe wrapping and waterproofing); Operators
of pneumatic, gas, electric tools, vibratring machines,
pavement breakers, air blasting, come-along, and similar
mechanicl tools not separately classified herein;
Pipelayers back up man coating, grouting, making of joints,
sealing, caulking, diapering and inclduing rubber gasket
joints, pointing and any and all other services; Rotary
Scarifier or multiple head concrete chipping scaarifier;
Steel header board man and guideline setter; Tampers,
Barko, Wacker and similar type; Trenching machine,
handpropelled

GROUP 4: Asphalt raker, luterman, ironer, apshalt dumpman and
asphalt spreader boxes (all types); Concrete core cutter
(walls, floors or ceilings), Grinder or sander; Concrete
saw man; cutting walls or flat work, scoring old or new
concrete; Cribber, shorer, lagging, sheeting and trench
bracing, hand-guided lagging hammer; Laser beam in
connection with laborer’s work; Oversize concrete vibrator
opgrator 70 pounds and over; Pipelayer performing all
services in the laying, installation and al! forms of
connection of pipe from the point of receiving pipe in the
ditch until completion of oepration, including any and all
forms of tubular material, whether pipe, metallic or
non-metallic, conduit, and any other stationary type of
tubular device used for the
conveying of any substance or element, whether water, sewage,
solid, gas, air or other product whatsoever and without
regard to the nature of materia! from which the tubular
material is fabricated; No joint pipe and stripping of
same; Prefabricated manhole installer; Sandblaster
(nozzleman), Porta shot-blast, water blasting

GROUP 5: Blasters Powderman-All work of loading holes,
placing and blasting of all pwder and explosives of
whatever type, regardless of method used for such loading
and placing; Driller-
all power drills, excluding jackhammer, whether core,
diamond, wagon, track, multiple unit, and any and all other
types of mechanical drills without regard to the form of
motive power.

LABO0089-002 11/01/2007

Rates Fringes

LABORER: Mason Tender ........... $ 25.00 11.54

LABO0089-004 07/01/2007

HEAVY AND HIGHWAY CONSTRUCTION

Rates Fringes
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Laborers:
GROUP 1 ..................... $ 24.39
GROUP 2 ..................... $ 24.85
GROUP 3 ..................... $ 25.26
GROUP 4 ..................... $ 26.10
GROUP5 ..................... $ 27.97

11.80
11.80
11,80
11.80
11.80

LABORER CLASSIFICATIONS

GROUP I: Laborer: General or Construction Laborer, Landscape
Laborer. Asphalt Rubber Material Loader. Boring Machine
Tender (outside), Carpenter Laborer (cleaning, handling,
oiling & blowing of panel forms and lumber), Concrete
Laborer, Concrete Screeding for rough strike-off, Concrete
water curing. Concrete Curb & Gutter laborer, Certified
Confined Space Laborer, Demolition laborer & Cleaning of
Brick and lumber, Expansion Joint Caulking; Environmental
Remediation, Monitoring Well, Toxic waste and Geotechnical
Drill tender, Fine Grader, Fire Watcher, Limbers, Brush
Loader, Pilers and Debris Handlers. flagman. Gas Oil and
Water Pipeline Laborer. Material Hoseman (slabs, walls,
floors, decks); Plugging, filling of shee bolt holes; Dry
packing of concrete and patching; Post Holer Digger
(manual); Railroad maintenance, repair trackman, road beds;
Rigging & signaling; Scaler, Slip-Form Raisers, Filling
cracks on any surface, tool Crib or Tool House Laborer,
Traffic control (signs, barriers, barricades, delineator,
cones etc.), Window Cleaner

GROUP 2: Asphalt abatement; Buggymobile; Cement dumper (on 1
yd. or larger mixers and handling bulk cement); Concrete
curer, impervious membrane and form oiler; Chute man,
pouring concrete; Concrete cutting torch; Concrete pile
cutter; driller/Jackhammer, with drill steel 2 1/’2 feet or
longer; Dry pak-it machine; Fence erector; Pipeline
wrapper, gas, oil, water, pot tender & form man; Grout man;
Installation of all asphalt overlay fabric and materials
used for reinforcing asphalt; Irrigation laborer;
Kettleman-Potman hot mop, includes applying asphalt,
lay-klold, creosote, lime caustic and similar tyhpes of
materials (dipping, brushing, handling) and waterproofing;
Membrane vapor barrier installer; Pipelayer backup man
(coating, grouting, making of joints, sealing caulkiing,
diapering including rubber basket jlints, pointing);
Rotary scarifier, multiple head concrete chipper; Rock
slinger; Roto scraper & tiller; Sandblaster pot tender;
Septic’ tank digger/installer; Tamper/wacker operator; Tank
scaler & cleaner; Tar man & mortar man; Tree
climber/failer, chainb saw operator, Pittsburgh chipper &
similar type brush shredders.

GROUP 3: Asphalt, installation of all frabrics; Buggy Mobile
Man, Bushing hammer; Compactor (all types), Concrete Curer
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- I~pervious membrane, Form Oiler, Concrete Cutting Torch,
Concrete Pile Cutter, Driller/Jackhammer with dril! steel 2
1/2 ft or longer, Dry Pak-it machine, Fence erector
including manual post hole digging, Gas oil or water
Pipeline Wrapper - 6 ft pipe and over, Guradrail erector,
Hydro seeder, Impact Wrench man (multi plate),
kett!eman-Potman Hot Mop includes applying Asphalt,
Lay-Kold, Creosote, lime caustic and similar types of
materials (dipping, brushing or handling) and
waterproofing. Laser Beam in connection with Laborer work.
High Scaler, Operators of Pneumatic Gas or Electric Tools,
Vibrating Machines, Pavement Breakers, Air Blasting,
Come-Alongs and similar mechanical tools, Remote-Controlled
Robotic Tools in connection with Laborers work. Pipelayer
Backup Man (Coating, grouting,m makeing of joints, sealing,
caulking, diapering including rubber gasket joints,
pointing and other services). Power Post Hole Digger,
Rotary Scarifier (multiple head concrete chipper
scarifier), Rock Slinger, Shot Blast equipment (8 to 48
inches), Steel Headerboard Man and Guideline Setter,
Tamper/Wacker operator and similar types, Trenching Machine
hand propelled.

GROUP 4: Any worker exposed to raw sewage. Asphalt Raker,
Luteman, Asphalt Dumpman, Asphalt Spreader Boxes, Concrete
Core Cutter, Concrete Saw Man, Cribber, Shorer, Head Rock
Slinger. Installation of subsurface instrumentation,
monitoring wells or points, remediation system installer;
Laborer, asphalt-rubber distributor bootman; Oversize
concrete vibrator operators, 70 pounds or over. Pipelayer,
Prfefabricated Manhole Installer, Sandblast Nozzleman
(Water Balsting-Porta Shot Blast), Traffic Lane Closure.

GROUP 5: Blasters Powderman-All work of loading holes,
placing and blasting of all powder and explosives of
whatever type, regardless of method used for such loading
and placing; Horizontal directional driller, Boring system,
Electronic traking,    Driller: al! power drills excluding
jackhammer, whether core, diamond, wagon, track, multiple
unit, and all other types of mechanical drills without
regard to form of motive power. Environmental remediation,
Monitoring well, Toxic waste and Geotechnical driller,
Toxic waste removal. Welding in connection with Laborer’s
work.

LABO0300-008 08/01/2007

Rates Fringes

Plaster Clean-up Laborer ......... $ 24.90
Plasterer tender ................. $ 27.45

Work at Military Bases - $3.00 additional per hour:
Coronado Naval Amphibious Base, Fort Irwin, George AFB,
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Marine Corps Air Station-29 Palms, Imperial Beach Naval Air
Station, Marine Corps Logistics Supply Base, Marine Corps
Pickle Meadows, Mountain Warfare Training Center, Naval
Air Facility-Seeley, North Island Naval Air Station,
Vandenberg AFB.

LABO0882-001 01/01/2007

Rates Fringes

Asbestos Removal Laborer ......... $ 24.15 11.75

SCOPE OF WORK: includes site mobilization, initial site
clean-up, site preparation, removal of asbestos-containing
materia! and toxic waste (including lead abatement and any
other toxic materials), encapsulation, enclosure and
disposal of asbestos- containing materials and toxic waste
(including lead abatement and any other toxic materials) by
hand or with equipment or machinery; scaffolding,
fabrication of temporary wooden barriers, and assembly of
decontamination stations.

LABOII84-001 07/01/2007

Rates Fringes

Laborers: (HORIZONTAL
DIRECTIONAL DRILLING)

(1) Drilling Crew Lab0rer...$ 25.44
(2) Vehicle Operator/Hauler.$ 25..61
(3) Horizontal Directional
Drill Operator .............. $ 27.46
(4) Electronic Tracking
Locator ..................... $ 29.46

Laborers: (STRIPING/SLURRY
SEAL)

GROUP 1 ..................... $ 26.39
GROUP 2 ..................... $ 27.69
GROUP 3 ..................... $ 29.70
GROUP 4 ..................... $ 31.44

8.81
8.81

8.81

8.81

11.47
11.47
11.47
11.47

LABORERS - STRIPING CLASSIFICATIONS

GROUP I: Protective coating, pavement sealing, including
repair and filling of cracks by any method on any surface
in parking lots, game courts and playgrounds; carstops;
operation of all related machinery and equipment; equipment
repair technician

GROUP 2: Traffic surface abrasive blaster; pot tender -
removal of all traffic lines and markings by any method
(sandblasting, waterblasting, grinding, etc.) and
preparation of surface for coatings. Traffic control
person: controlling and directing traffic through both
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conventional and moving lane closures; operation of
related machinery and equipment

GROUP 3: Traffic delineating device applicator: Layout and
application of pavement markers, delineating signs, rumble
and traffic bars, adhesives, guide markers, other traffic
delineating devices including traffic control. This
category includes all traffic related surface preparation
(sandblasting, waterblasting, grinding) as part of the
application process. Traffic protective delineating system
installer: removes, relocates, installs, permanently
affixed roadside and parking delineation barricades,
fencing, cable anchor, guard rail, reference signs,
monument markers; operation of all related machinery and
equipment; power broom sweeper

GROUP 4: Striper: layout and application of traffic stripes
and markings; hot thermo plastic; tape traffic stripes and
markings, including traffic control; operation of all
related machinery and equipment

PAIN0036-001 07/01/2007

Rates Fringes

Painters: (Including Lead
Abatement)

(I) Repaint ................. $ 25.20
(2) All Other Work .......... $ 28.47

8.14
8.14

REPAINT of any structure with the exception of work involving
the aerospace industry, breweries, commercial recreational
facilities, hotels which operate commercial establishments
as part of hotel service, and sports facilities, tenant
improvement work not included in conjunction with the
construction of the building and all repainting of tenant
improvement projects.

PAIN0036-010 10/01/2007

Rates Fringes

DRYWALL FINISHER/TAPER
(i) Building & Heavy
Construction ................ $ 23.89
(2) Residential
Construction (Wood frame
apartments, single family
homes and multi-duplexes
up to and including four
stories) .................... $ 18.00

9.67

6.65

PAIN0036-012 10/01/2007
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Rates Fringes

12,10

PAIN0036-019 09/01/2007

Rates Fringes

SOFT FLOOR LAYER ................. $ 23.17 10.85

PLAS0200-005 01/01/2005

Rates Fringes

PLASTERER ........................ $ 24.03 7.12

NORTH ISLAND NAVAL AIR STATION, COLO~hDO NAVAL AMPHIBIOUS
BASE, IMPERIAL BEACH NAVAL AIR STATION: $3.00 additional
per hour.

PLAS0500-001 06/28/2006

Rates Fringe s

CEMENT MASON/CONCRETE FINISHER
GROUP 1 .................... ’.$ 23.79
GROUP 2 ..................... $ 26.24
GROUP 3 ..................... $ 28.92

6.33
6.78
7.08

CEMENT MASONS - work inside the building line, meeting the
following criteria:

GROUP i: Residential wood frame project of any size; work
classified as Type III, IV or Type V construction;
interior tenant improvement work regardless the size of the
project; any wood frame project of four stories or less.

GROUP 2: Work classified as type I and II construction

GROUP 3: All other work

Rates Fringes

* PLUM0016-006 01/01/2008

PLUMBER, PIPEFITTER,
STEAMFITTER

(I) Work on strip malls,
light commercial, tenant
improvement and remodel
work ........................ $ 26.21
(2) Work on new additions
and remodeling of
commercial buildings,

13.54
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bars, restaurants, and
stores not to exceed 5,000
sq. ft. of floor space ...... $ 32.84
(3) All other work .......... $ 33.86
(4) Camp Pendleton .......... $ 38.36

14 . 93
15.9!
15. 91

13.54

* PLUM0016-011 01/01/2008

Rates Fringes

PLUMBER/PIPEFITTER
Residential ................. $ 27.36 11.97

* PLUM0345-001 01/01/2008

Rates Fringes

PLUMBER
Landscape/Irrigation Fitter.$ 25.18
Sewer & Storm Drain Work .... $ 22.99

12.66
14.79

ROOF0045-001 08/01/2007

Rates Fringes

ROOFER ........................... $ 22.70 6.38

SFCA0669-001 01/01/2007

Rates Fringes

SPRINKLER FITTER (Fire
Sprinklers) ...................... $ 29.50 13.40

SHEE0206-001 07/01/2007

Rates Fringes

Sheet metal worker
Camp Pendleton .............. $ 32.66
Remainder of San Diego
County ...................... $ 30.66

Sheet Metal
Sheet Metal Technician ...... $ 22.71

14.35

14.35

4.70

SHEET METAL TECHNICIAN - SCOPE:
a. Existing residential buildings, both single and
multi-family, where each unit is heated and/or cooled by a
separate system b. New single family residential buildings
including tracts, c. New multi-family residential buildings,
not exceeding five stories of living space in height, provided
each unit is heated or cooled by a separate system. Hotels and
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motels are excluded, d. LIGHT COMMERCIAL WORK: Any sheet
metal, heating and air conditioning work performed on a project
where the total construction cost, excluding land, is under.
$I,000,000 e. TENANT IMPROVEMENT WORK: Any work necessary to
finish interior spaces to conform to the occupants of
commercial buildings, after completion of the building shell

TEAM0036-001 07/01/2007

Rates Fringes

Truck drivers:
GROUP 01 .................... $ 25.44
GROUP 02 .................... $ 25.59
GROUP 03 .................... $ 25.72
GROUP 04 .................... $ 25.91
GROUP 05 .................... $ 25.94
GROUP 06 .................... $ 25.97
GROUP 07 .................... $ 26.22
GROUP 08 .................... $ 26.47
GROUP 09 .................... $ 26.67
GROUP i0 .................... $ 26.97
GROUP II .................... $ 27.47
GROUP 12 .................... $ 27.90

14 99
14 99
14 99
14 99
14 99
14 99
14 99
14 99
14 99
14 99
14 99
14 99

FOOTNOTE: HAZMAT PAY: Work on a hazmat job, where hazmat
certification is required, shall be paid, in addition to
the classification working in, as follows: Levels A, B and
C - +$i.00 per hour. Workers shal! be paid hazmat pay in
increments of four (4) and eight (8) hours.

TRUCK DRIVER CLASSIFICATIONS

GROUP i: Warehouseman and Teamster

GROUP 2: 2 axle vehicle or Combination, Traffic Control Car,
Pilot Car, Truck Mounted Power Broom

GROUP 3: 3-Axle vehicle or Combination, Bootman, Cement
Distribution Tru’ck, Fuel Truck, 2-axle Water Truck, Dump
Truck and Articulating under 16 yd water leve!, Erosion
Control Driver

GROUP 4: Transit Mix under 3 yd, Dumpcrete under 6.5 yd water
level

GROUP 5: Water Truck 3 axles or more, Working Truck Driver,
Truck Greaser, Tireman $0.50 additional, Pipeline & Utility
Working Truck Driver, Including Winch Truck and Plastic
Fusion, Slurry Truck

GROUP 6: Mix Truck 3 yd or more, Dumpcrete 6.5 yd & over
Water Level, 4-Axle or more vehicle or Co~tbination, Oil
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Spreader, Dump Truck & Articulating 16 yd to 25 yd water
level

GROUP 7: A-Frame, Swedish Crane or similar, Forklift Driver,
Ross Carrier

GROUP 8: Dump Truck and Articulating 25 yd to 49 yd water
level, Truck Repairmen, Water Pull Single Engine

GROUP 9: Truck Repairman Welder, Low Bed 9 axles or over

GROUP i0: Dump Truck and Articulating 50 yd or more water
level

GROUP ii: Water Truck over 12,000 gallons 2 axle, Water
Pull/Attachments, Winch Truck $0.25 additional when
operating winch or similar special attachments, Boom Trucks
17K and below

GROUP 12: Boom Trucks over 17K

WELDERS - Receive rate prescribed for craft performing
operation to which welding is incidental.

Unlisted classifications needed for work not included within
the scope of the classifications listed may be added after
award only as provided in the labor standards contract clauses
(29CFR 5.5 (a) (i) (ii)).

In the listing above, the "SU" designation means that rates
listed under the identifier do not reflect collectively
bargained wage and fringe benefit rates. Other designations
indicate unions whose rates have been determined to be
prevailing.

WAGE DETERMINATION APPEALS PROCESS

I.) Has there been an initial decision in the matter? This can
be:

an existing published wage determination
survey underlying a wage determination
Wage and Hour Division letter setting forth a position on
wage determination matter
conformance (additional classification and rate) ruling

On survey related matters, initial contact, including requests
for summaries of surveys, should be with the Wage and Hour
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Regional Office for the area in which the survey was conducted
because those Regional Offices have responsibility for the
Davis-Bacon survey program. If the response from this initia!
contact is not satisfactory, then the process described in 2.)
and 3.) should be followed.

With regard to any other matter not yet ripe for the formal
process described here, initial contact should be with the
Branch of Construction Wage Determinations. Write to:

Branch of Construction Wage Determinations
Wage and Hour Division
U.S. Department of Labor
200 Constitution Avenue, N.W.
Washington, DC 20210

2.) if the answer to the question in I.) is yes, then an
interested party (those affected by the action) can request
review and reconsideration from the Wage and Hour Administrator
(See 29 CFR Part 1.8 and 29 CFR Part 7). Write to:

Wage and Hour Administrator
U.S. Department of Labor
200 Constitution Avenue, N.W.
Washington, DC 20210

The request should be accompanied by a full statement of the
interested party’s position and by any information (wage
payment data, project description, area practice material,
etc.) that the requestor considers relevant to the issue.

3.) If the decision of the Administrator is not favorable, an
interested party may appeal directly to the Administrative
Review Board (formerly the Wage Appeals Board). Write to:

Administrative Review Board
U.S. Department.of Labor
200 Constitution Avenue, N.W.
Washington, DC 20210

4.) All decisions by the Administrative Review Board are final.

END OF GENERAL DECISION
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COLEVILLE UTILITY UPGRADE DESIGN/BUILD AGREEMENT  

This Coleville Utility Upgrade Design/Build Agreement (this “Agreement”) dated as of 
June 10, 2010 and effective for all purposes as of June 10, 2010 (the “Effective Date”) is by and 
between Camp Pendleton & Quantico Housing, LLC, a Delaware limited liability company (the 
“Company”), and  
(the “Design/Builder”). 

RECITALS 

WHEREAS, the Company has selected the Design/Builder to perform, either directly or 
pursuant to Subcontracts (hereinafter defined), the design, engineering and construction services 
set forth in this Agreement and the Contract Documents (hereinafter defined); and 

WHEREAS, the Design/Builder is ready, willing and able to perform the services 
required in accordance with the terms and conditions of this Agreement. 

NOW, THEREFORE, in consideration of the Recitals, and other good and valuable 
consideration, the receipt and sufficiency of which are hereby acknowledged, the parties, 
intending to be legally bound, do hereby agree as follows: 

ARTICLE 1 
DEFINITIONS 

1.1 “Additional Services Fee” shall have the meaning set forth in Section 6.5.2.1 hereof. 

1.2 “Affiliate” means with respect to any entity, a second entity which is controlled by, 
controls or is under common control with such first entity. 

1.3 “Agreement” means this Coleville Utility Upgrade Design/Build Agreement and all 
amendments and/or modifications hereto executed by the Parties. 

1.4  “Amended and Restated Ground Lease” shall have the meaning set forth in the 
Operating Agreement. 

1.5 “Amended and Restated Indenture” shall have the meaning set forth in the Operating 
Agreement. 

1.6 “Applicable Laws” means all laws (including, without limitation, the Davis-Bacon 
Act), codes, ordinances, rules, regulations and orders of governmental authorities having 
jurisdiction over the applicable Site and/or the Work.   

1.7 “Application for Payment” means the document prepared by the Design/Builder and 
submitted to the Company showing the Design/Builder's entitlement to progress payments, 
the requirements of which are more fully described in Section 5.3 hereof. 
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1.8  “Authorized Representatives” means those individuals appointed by the Company 
and the Design/Builder from time to time in accordance with the provisions of Section 3.1.1 
and Exhibit K hereof.   

1.9  “Certificate of Substantial Completion” means a certificate prepared by the 
Design/Builder and forwarded to the Company stating that the Design/Builder believes in 
good faith that the Work or applicable portion thereof is Substantially Complete. 

1.10  “Certificate of Final Completion” means a certificate prepared by the 
Design/Builder and forwarded to the Company stating that the Design/Builder believes in 
good faith that the Work or applicable portion thereof is Finally Complete and that the 
Design/Builder is entitled to final payment in accordance with the provisions of Section 
5.13 hereof. 

1.11 “Change Directive” means a written order signed by the Company directing a 
change in the Work.  A Change Directive shall state a proposed basis for adjustment, if any, 
in the  Schedule.  The Company may order changes in 
the Work within the general scope of this Agreement, and a Change Directive shall be used 
in the absence of total agreement on the terms of a Change Order.   

1.12 “Change Order” means a written order signed by the Design/Builder and the 
Company authorizing a change in the Work, which also may adjust he 
Schedule, and which shall constitute a Modification.  Schedule may be 
changed only by Change Order.   

1.13 “Change Proposal” means a proposal for a Change Order submitted by the 
Design/Builder to the Company, either at the request of the Company, or at the 
Design/Builder's own initiative. 

1.14 “Claims” shall have the meaning set forth in Section 2.3.1.2 hereof. 

1.15 “Company” means Camp Pendleton & Quantico Housing, LLC, a Delaware 
limited liability company. 

1.16 “Company Event of Default” shall have the meaning set forth in Section 12.3 
hereof. 

1.17 “Company Indemnified Parties” means the Company, its members, agents, 
partners and employees. 

1.18 “Construction Agreement” means that certain Coleville Utility Upgrade 
Construction Agreement between the Contractor and the Design/Builder to be executed in 
connection with the Construction Modification, as such construction agreement is amended 
and modified from time to time. 
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1.20 “Construction Consultant” will be identified as part of the Construction 
Modification. 

1.21 “Construction Documents” means the plans and specifications prepared by the 
Engineer or a member of the Design Group for the Project, approved by the Company, and 
incorporated into this Agreement by reference after such approval, to be used to construct 
the Project.  The Construction Documents shall set forth in detail all items necessary to 
complete the construction of the Project in accordance with the Contract Documents 
(subject to their completion following commencement of the Construction Phase).  All 
material amendments and modifications to the Construction Documents must be approved 
by the Company and the Design/Builder prior to incorporation into this Agreement.  

1.22 “Construction Modification” shall have the meaning set forth in Section 2.1.2. 

1.23 “Construction Notice to Proceed” means the notice given by the Company to 
the Design/Builder stating that a Site is available to the Design/Builder and directing the 
Design/Builder to commence construction of the Project. 

1.24 “Construction Phase” means the period set forth in the Schedule beginning with 
the issuance of the Construction Notice to Proceed and ending on the date of Substantial 
Completion of the Project. 

1.25 “Construction Work” means that portion of the Work consisting of the provision 
of labor, materials, equipment and services provided in connection with the construction of 
the Project as set forth in the Contract Documents, and subcontracted by the Design/Builder 
to the Contractor. 

1.26  “Contingency” shall have the meaning set forth in Section 5.17. 

1.27 “Contract Documents” means this Agreement, the Construction Modification (if 
any), other modifications and amendments to this Agreement, and the Construction 
Documents prepared by the Engineer and approved by the Company, all of which form the 
entire integrated agreement between the Company and the Design/Builder. 

1.28 “Contract Time” means the period of time as set forth in this Agreement, 
including authorized adjustments, allotted in the Schedule for the Design Work and, as set 
forth in the Construction Modification, for Substantial Completion of the Work. 

1.29 “Contractor” means  
or such other construction company selected by the Design/Builder and reasonably 
approved by the Company. 

1.30  “Cost of the Work” consists of those items of Work which are to be paid for by 
the Company to the Design/Builder in accordance with the Contract Documents, and 
includes those categories of costs set forth as allowable on Exhibit D.   
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1.31 “CPM” means a critical path method schedule in the form of precedents, 
networks and time sequences. 

1.32  “Credit Provider” shall have the meaning as set forth in the Operating 
Agreement. 

1.33 “D/B Submission” shall have the meaning set forth in Exhibit F attached hereto. 

1.34 “Day” or “Days” means calendar days.  If a Day requiring notice or action falls 
on a weekend or national or local holiday, the next non-weekend or non-holiday shall be 
applicable.  “Business Day” or “Business Days” means Days, other than weekend, national 
or local holidays, in which federal or state government agencies in the State of California 
are open for business. 

1.35 “Design/Builder” means  
 

1.36 “Design/Builder Event of Default” shall have the meaning set forth in Section 
12.1 hereof. 

1.37 “Design/Builder Indemnified Parties” means the Design/Builder, the Contractor 
and the Engineer, and each of their respective partners, shareholders, members, managers, 
directors, officers, employees, subcontractors and agents.   

1.38 “Design/Builder Initiated Change Orders” means Design/Builder initiated 
Change Orders other than any Force Majeure Change Orders. 

1.39 “Design/Builder’s Proposal” shall have the meaning set forth in Section 2.1.2. 

1.40 “Design Engineer Agreement” means that certain Coleville Design Engineer 
Agreement between the Engineer and the Design/Builder dated as of the Effective Date, as 
amended and modified from time to time. 

1.41 “Design Group” means all engineers having a contract with the Design/Builder 
or Engineer to furnish design or engineering services for the Project.  Members of the 
Design Group are listed on Exhibit M attached hereto.  The Engineer is a member of the 
Design Group where the context requires. 

1.42 “Design Materials” means any and all documents, shop drawings, electronic 
information, data, plans, drawings, sketches, illustrations, specifications, descriptions, 
models and other information developed, prepared, furnished, delivered or required to be 
delivered by the Design/Builder (a) to the Company under the Contract Documents or (b) 
developed or prepared by the Design/Builder specifically to discharge its duties under the 
Contract Documents. 
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1.43 “Design Phase” means the period set forth in the Schedule commencing on the 
Effective Date and ending upon the date the Company approves the Construction 
Documents. 

1.44 “Design Work” means that portion of the Work consisting of the design required 
to be provided in connection with the design of the Project as set forth in the Contract 
Documents, and subcontracted by the Design/Builder to the Engineer, which shall be 
performed consistent with the standards of professional care exercised by national design 
firms. 

1.45 “DoN” means the United States of America, Department of the Navy.  

1.46 “Effective Date” shall have the meaning set forth in the first paragraph of this 
Agreement.  

1.47 “Engineer” means or such other entity retained by the 
Design/Builder to serve as the engineer for the Project. 

1.48 “Excusable Delay” shall have the meaning set forth in Section 4.6.1 hereof. 

1.49 “Facility Engineering and Acquisition Division” or “FEAD” shall have the 
meaning set forth in Section 2.16.1 hereof. 

1.50 “Fee” means   
 
 
 
 

 

1.51 “Final Completion” or “Finally Complete” means the point at which the Work 
or a portion thereof has been completed in accordance with the terms and conditions of the 
Contract Documents, including Punch list items. 

1.52  “Final Schedule” means the schedule for completion of the Final Scope of 
Work. 

1.53  “Final Work” or “Final Scope of Work” means all labor, materials and services 
expected to be performed or provided by the Design/Builder pursuant to the provisions of 
the Contract Documents, including the Scope of Work Submittal Documents approved by 
the Company and the Design/Builder’s Proposal reflected in the executed Construction 
Modification, if any. 

1.54 “First Mortgage Loan Documents” shall have the meaning as set forth in the 
Operating Agreement. 

1.55 “Force Majeure” means labor dispute, fire, unusual delay in transportation or 
delivery, unavoidable casualty, flood (assuming Design/Builder has taken reasonable 
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precautions), earthquake, epidemic, civil disturbance, war, terrorism, freight embargo, riot, 
sabotage (by persons other than the Design/Builder, Subcontractors and Team 
Subcontractors), materially adverse weather conditions, labor or material shortage or any 
other similar act or condition, in each case only to the extent the event in question is beyond 
the control of and not caused by the fault or negligence of the Design/Builder. 

1.57 “Governmental Approvals” means those governmental (including agency) 
actions required to be obtained by the Company and necessary for the completion of the 
Project, including, but not limited to, modification of existing zoning, vacation of certain 
streets and/or alleys, and modifications to or variances from applicable building codes, all 
as more fully described on Exhibit F hereto. 

1.58 “Hazardous Materials” means any substance: 

1. the presence of which requires investigation or remediation under any federal, 
state or local law, statute, regulation, ordinance, order, action, policy or common 
law; 

2. which is or becomes defined as a “hazardous waste”, “hazardous substance”, 
“hazardous material”, “toxic substance”, “hazardous pollutant”, “toxic pollutant”, 
or contaminant under any federal, state or local law, statute, regulation, rule or 
ordinance or amendments thereto, and all applicable judicial, administrative or 
regulatory decrees, judgments or orders relating to the protection of human health 
or the environment, including, without limitation, the Comprehensive 
Environmental Response, Compensation and Liability Act, 42 U.S.C. §§ 9601 et 
seq. (“CERCLA”), as amended, the Resource, Conservation and Recovery Act, 
as amended, 42 U.S.C. §§ 6901 et seq. (“RCRA”), the Toxic Substances Control 
Act, 15 U.S.C. §§ 2601-2671, the Clean Air Act, 42 U.S.C. §§ 7401 et seq., and 
the Federal Water Pollution Control Act, 33 U.S.C. §§ 1251 to 1387, as the 
foregoing may be amended from time to time (collectively, the “Environmental 
Laws”); 

3. which is petroleum, including crude oil or any fraction thereof not otherwise 
designated as a “hazardous substance” under CERCLA, including without 
limitation gasoline, diesel fuel or other petroleum hydrocarbons; 

4. which is toxic, explosive, corrosive, flammable, infectious, radioactive, 
carcinogenic, mutagenic, or otherwise hazardous and is or becomes regulated by 
any governmental authority or instrumentality of the United States or jurisdiction 
in which the Project is located; 
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5. the presence of which on the site causes or threatens to cause a nuisance or 
trespass upon the site or adjacent properties or poses or threatens to pose a hazard 
to the health or safety of persons on or about the site; or 

6. Underground Storage Tanks as defined in Section 9001 of RCRA, 42 U.S.C. § 
6991. 

1.59 “Hourly Rates for Additional Services” shall have the meaning set forth in 
Section 6.5.2.1 hereof. 

1.60  

1.61 “Inexcusable Delay” shall have the meaning set forth in Section 4.6.1 hereof. 

1.62  “Initial Schedule” means the schedule for completion of the Scope of Work 
Submittal Documents attached hereto as Exhibit H. 

1.63 “Initial Work” or “Initial Scope of Work” means all labor, materials and 
services expected to be performed or provided by the Design/Builder pursuant to the 
provisions of the Contract Documents existing as of the Effective Date, as more fully 
described in Section 2.1.2 and Exhibit A hereto.   

1.64 “Liquidated Damages” shall have the meaning set forth in Section 4.6.4 hereof. 

1.65 “Managing Member” means  
which is the managing member of the Company. 

1.66 “Mobilization Plan” shall have the meaning set forth in Section 2.11 hereof. 

1.67 “Modification” means an amendment to this Agreement executed by the Parties 
after the Effective Date. 

1.68 “Operating Agreement” means that certain Fourth Amended and Restated 
Limited Liability Company Operating Agreement of Camp Pendleton & Quantico Housing, 
LLC dated as of January 15, 2010, as amended from time to time. 

1.69 “OSHA” shall have the meaning set forth in Section 10.2.2 hereof. 

1.70 “Overhead” means  
 
 
 
 
 

 



  

14 

1.71 “Party” or “Parties” means the Company and/or the Design/Builder, their 
respective permitted successors and/or assigns, and any other future signatories to this 
Agreement. 

1.72 “Payment and Performance Bonds” means the payment bond and performance 
bonds issued by a Surety, in the forms set forth as Exhibit N-1 hereto (with respect to 
Contractor-furnished payment and performance bonds) or Exhibit N-2 (with respect to 
Subcontractor-furnished payment and performance bonds), covering the faithful 
performance and completion of the Construction Work at the Site, including payment for all 
materials and labor furnished or supplied in connection with such Construction Work, by 
the Contractor, as required under the applicable Construction Agreement. 

1.73 “Product Data” shall have the meaning set forth in Section 2.15.2.2 hereof. 

1.74 “Project” means the utility facilities located on the Site, together with all on-site 
infrastructure, site improvements and appurtenances to be designed, constructed and 
installed in connection therewith, as more fully set forth and described in the Contract 
Documents and as are required thereby or reasonably inferred therefrom. 

1.75 “Punch list” means those minor items of Work to be completed after Substantial 
Completion and prior to Final Completion, which do not prevent the Project from being 
used for the purpose for which it is intended and which will not prevent occupancy. 

1.76 “Retainage” means the amount withheld from progress payments from the 
Company to the Design/Builder from time to time, as more fully described in Section 5.5 
hereof. 

1.77 “Samples” shall have the meaning set forth in Section 2.15.2.3 hereof. 

 
 

 

1.79 “Schedule” means (1) prior to the Construction Modification, the Initial 
Schedule, or (2) as to the Work described in the Construction Modification, the Final 
Schedule.  

1.80 “Scheduled Date of Substantial Completion” means those dates contained in 
the Schedule, pursuant to which the Design/Builder has agreed to achieve Substantial 
Completion of various portions of the Work in accordance with the Schedule, as adjusted 
for approved extensions of time. 

1.81 “Scope of Work Submittal Documents” means Construction Documents 
prepared to approximately 95% completion.   

1.82 “Self-Performed Work” shall have the meaning set forth in Section 8.3 hereof. 
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1.83 “Separate Contractors” means those individuals or entities (other than the 
Design/Builder) who have entered into arrangements with the Company for the provision of 
labor, materials or other services in connection with the Project. 

1.84 “Shop Drawings” shall have the meaning set forth in Section 2.15.2.1 hereof. 

1.85 “Site” means the property identified on Exhibit I attached hereto, and any other 
real property on which the Work will be performed. 

1.86 “Subcontract” means an agreement between the Contractor, the Engineer, or the 
Design/Builder (other than agreements between the Design/Builder and the Team 
Subcontractors) and another person or entity engaged to perform a portion of the Work, 
together with any and all amendments thereto. 

1.87 “Subcontractor” means an individual or entity who has entered into an 
agreement with either the Engineer, the Contractor or the Design/Builder (other than Team 
Subcontractors) for the provision of labor, materials or other services required to be 
performed by the Design/Builder under the Contract Documents. 

1.88 “Substantial Completion” or “Substantially Complete” means, with respect to 
various portions of the Work, the stage in the progress of such Work when such Work is 
complete, with the exception of Punch list items, in accordance with the Contract 
Documents, so that it may be used by the Company for its intended purpose. 

1.89 “Surety” means one or more issuers of the Payment and Performance Bonds, 
each of which shall be (a) on the Treasury List for the amount of its responsibility; and (b) 
licensed to do business in the state where the Project is located. 

1.90 “System” means the wastewater (sanitary) system or the potable water system 
described in Exhibit A. 

1.91 “Team Subcontract” means an agreement between the Contractor or the 
Engineer and the Design/Builder in which the Design/Builder delegates a portion of its 
responsibilities under this Agreement, together with any and all amendments thereto. 

1.92 “Team Subcontractors” means the Contractor and the Engineer. 

1.93  “Trustee” shall have the meaning set forth in the Operating Agreement. 

1.94 “United States Member” means The United States of America, Department of 
the Navy, in its capacity as a member of the Company. 

1.95 “Work” or “Scope of Work” shall mean (1) prior to the execution of the 
Construction Modification, the Initial Work or Initial Scope of Work, and (2) as to the 
Work described in the execution of the Construction Modification, the Final Work or Final 
Scope of Work.  The terms Work or Scope of Work include Design Work and Construction 
Work. 
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ARTICLE 2 
SCOPE OF WORK  

2.1 Performance of Work.  

2.1.1 The Design/Builder covenants and agrees that it shall be responsible for 
performing and completing, and for causing all Team Subcontractors and Subcontractors to 
perform and complete, the Work in accordance with the Scope of Work set forth in Exhibit 
A, and the Schedule set forth in Exhibit H, all as revised pursuant to the terms of this 
Agreement, the Contract Documents and Applicable Laws.  The Design/Builder covenants 
that the Design Work and the Design Materials provided thereunder shall be appropriate for 
the purposes stated in Exhibit A.  Although it is the responsibility of the Design/Builder to 
conform the Work to Applicable Laws at all times, to the extent there is a change in one or 
more Applicable Laws after the date of execution of this Agreement, and such change has the 
effect of increasing or decreasing the cost or time of performance of the Work, such change 
shall be the subject of a Change Order under the provisions of Article 6 hereof.   

2.1.2 The Company’s current requirements for the Project are set forth in the Initial 
Scope of Work attached hereto as Exhibit A.   
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2.2 Professional Standard. 

2.2.1 Standards of Performance.  The Work shall be performed in accordance 
with the professional standards applicable to projects, buildings or work of complexity, 
quality and scope comparable to the Work and the Project, and shall be performed by the 
Design/Builder, Team Subcontractors and other Subcontractors.  The Design/Builder may 
make such additions or substitutions to personnel and responsibilities as it deems necessary 
or appropriate in order to carry out its responsibilities hereunder, provided such personnel 
shall be suitably qualified.  Nothing in this Agreement shall be construed to create any 
contractual liability between the Company and either Team Subcontractors or 
Subcontractors, except as otherwise specifically provided herein. 

2.3 Use of Design Materials. 

2.3.1 Use of Design Materials. 

2.3.1.1 The Company shall have unlimited rights to copy and use solely in 
connection with the Project all Design Materials, including the right to use same on the Project at 
no additional cost to the Company, regardless of degree of completion of the Design Materials, 
provided that said services performed have been fully paid for as required by the terms of this 
Agreement (e.g., if this Agreement is terminated pursuant to Section 2.1.2, the Company has paid 
all design-related amounts due to the Design/Builder).  The Design/Builder agrees to and does 
hereby grant to the Company and any assignee or successor of the Company as owner of the 
Project a royalty-free license to any such Design Materials as to which the Design/Builder may 
assert any rights under the patent or copyright laws.  The Design/Builder, as part of its agreements 
with any Team Subcontractor, Subcontractor or consultant, will secure such license and use rights 
from each such entity, and shall defend, indemnify and hold the Company Indemnified Parties 
harmless from any claims by such entities for copyright or patent infringement.  The 
Design/Builder and Engineer expressly reserve the right to utilize and re-use their own style and 
approach to the design of similar projects. 

2.3.1.2 The Company shall indemnify and hold harmless the Design/Builder 
Indemnified Parties from and against all claims, liabilities, demands, actions, costs and expenses 
(including attorneys’ and experts’ fees and costs) (collectively, “Claims”) (a) arising from any use 
by the Company, its successors or assigns of such Design Materials if this Agreement is 
terminated by the Company prior to Substantial Completion of the Work, or (b) arising as a result 
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of amendments or modifications of any such Design Materials made without the prior written 
consent of the Design/Builder. 

2.4 Local Conditions; Environmental Site Conditions.  

2.4.1 Local Conditions.  Subject to the provisions of Exhibit A, the Design/Builder 
represents that as of the date of the Construction Modification it will have taken steps 
reasonably necessary to ascertain the nature and location of the Work, and that it will have 
investigated and satisfied itself as to the general and local conditions which are applicable to 
the Work such as (a) conditions bearing on transportation, disposal, handling and storage of 
materials; (b) the availability of labor, water, power and roads; (c) normal weather 
conditions; (d) observable physical conditions at the Site; (e) the surface conditions of the 
ground; and (f) the character of equipment and facilities needed prior to and during the 
performance of the Work.  To the extent the Design/Builder encounters subsurface or 
concealed conditions or existing utilities which differ materially from that actually known by 
the Design/Builder as of the date of the Construction Modification, then notice by the 
Design/Builder shall be given to the Company promptly before conditions are disturbed and 
in no event later than Days after the first observance of the conditions if 
a Change Order is contemplated by the Design/Builder due to such condition.  Such 
materially different conditions shall entitle the Design/Builder to an equitable adjustment in 
the Schedule pursuant to the Change Order provisions of this Agreement.  

2.4.2 Hazardous Materials. The Design/Builder acknowledges that certain wells in 
and around the Site that have been, or are currently, active have been known to, or currently, 
contain elevated concentrations of arsenic, uranium, and fluoride.  Notwithstanding the 
foregoing, the Initial Scope of Work does not include, the Design/Builder has no 
responsibility for, and except as set forth in this Section 2.4.2 the Design/Builder shall have 
no obligation to design the Project to take into account, any Hazardous Materials at the Site 
(other than Hazardous Materials brought to the Site by the Design/Builder, Team 
Subcontractors or Subcontractors) or any conditions acknowledged above, except that the 
Parties may expressly agree otherwise in the Construction Modification.  In the event that the 
Company discloses or the Design/Builder learns of any Hazardous Materials at the Site, the 
Company shall pay the Design/Builder the increased Cost of the Work (e.g., increased costs 
to design and construct the Project in light of the Hazardous Materials), Fee, Overhead, and 
Contingency resulting therefrom, and Contract Time shall be adjusted 
accordingly to reflect the increased amounts and time of performance.  Notwithstanding the 
foregoing, the Design/Builder shall have no obligation, whether by Change Order or 
otherwise, to participate in any way in the removal, disposal or treatment of Hazardous 
Materials unless the Design/Builder, at its sole discretion, decides to do so. 

2.4.3 Below Grade Utilities. Unless otherwise set forth in Exhibit A, the 
Design/Builder will include in the Final Scope of Work the removal of any below grade 
utilities which will interfere with new construction and which were identified in the Contract 
Documents defined in Section 1.26, or known as of the Effective Date to the Design/Builder 
or Affiliates, and the Design/Builder has the option to abandon the existing utilities in place 
if they do not interfere with new construction, unless otherwise set forth in Exhibit A.  
However, if the utilities are made of Hazardous Materials or are insulated with Hazardous 
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Materials, the Design/Builder shall have no obligation, whether by Change Order or 
otherwise, to participate in any way in the removal, disposal or treatment of Hazardous 
Materials unless the Design/Builder, at its sole discretion, decides to do so.   

2.5 Scope of Work Submittal Documents and Construction Documents.  

2.5.1 General.    The Scope of Work Submittal Documents and Construction 
Documents shall be consistent with, and develop in detail, the intent of the Contract 
Documents, and shall include documents customarily required for regulatory approval by 
governmental agencies.  The Construction Documents shall also provide information 
customarily necessary for the use of such documents by those in the building trades and 
include all documents required for the complete and final construction of the Project, other 
than such details customarily developed in shop drawings or otherwise during construction.  
The Design/Builder’s submittal and the Company's review of the Scope of Work Submittal 
Documents and the Construction Documents shall be conducted in accordance with the 
durations and procedures set forth in Section 2.1.2, Exhibit H and Exhibit J, and in 
accordance with the dates therefor set forth in the Schedule set forth in Exhibit H.  Such 
review shall not relieve the Design/Builder from its responsibilities under this Agreement, or 
be deemed to be an approval or waiver by the Company of any deviation from, or of the 
Design/Builder's failure to comply with, any provision or requirement of the Contract 
Documents, unless such deviation or failure has been identified as such in writing in the 
document submitted for approval by the Design/Builder and approved by the Company.  The 
Design/Builder shall not commence the Construction Work until the Parties have executed 
the Construction Modification. 

2.5.2 Reliance on Approvals.  Subject to the penultimate sentence of Section 2.5.1 
above, the Design/Builder shall be entitled to rely on the approvals of the Company with 
respect to the Design Materials.  If the Company revokes, modifies or otherwise changes in a 
material way its approval, or modifies the original Initial or Final Scope of Work requiring 
modification to one or more systems which have been designed and approved, the 
Design/Builder shall be entitled to a Change Order in accordance with the provisions of 
Article 6 hereof.    No Change Order shall be issued to the extent such modification is due to 
the fault or negligence of the Design/Builder. 

2.5.3 Review of Contract Documents and Field Conditions.  The Design/Builder 
shall be responsible for all errors, inconsistencies or omissions in the Construction 
Documents.  The Design/Builder shall take field measurements and verify field conditions 
and shall carefully compare such field conditions and measurements and other information 
known to the Design/Builder with the Contract Documents before commencing activities.  
The Design/Builder shall perform the Work in accordance with the Contract Documents and 
submittals approved in accordance with the durations and procedures set forth in Exhibit H. 

2.6 Legal Requirements.  

2.6.1 Compliance; Notices; Permits.   
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2.6.1.1 The Design/Builder shall comply with and shall cause the Contractor and 
all Subcontractors to comply with Applicable Laws, and shall give applicable notices pertaining 
thereto.  The Design/Builder shall prepare and file all documents required to obtain the necessary 
approvals of governmental authorities having jurisdiction over the Work and/or the Project and 
shall secure those permits and governmental fees, licenses and inspections required by the 
Contract Documents to be secured by the Design/Builder (to the extent the Contract Documents 
do not require the Company to obtain such approvals).  In the event of any conflicts between 
Applicable Laws and this Agreement or the Contract Documents, the Design/Builder is required 
to comply with Applicable Laws, but the Design/Builder shall be entitled to a Change Order 
adjusting Contract Time to the extent such compliance requires a change in the 
scope of the Work as presently set forth in, or reasonably inferable from, the Contract Documents. 
All such conflicts shall be immediately brought to the attention of the Construction Consultant and 
the Company for review.  

 
 
 

To the extent the Company informs the Design/Builder that fees in connection 
with any trade permits requiring payment by the Design/Builder under the Contract Documents 
will be waived by the applicable entities, If and to the 
extent such entities impose charges in the future for such permits, such charges shall be paid by 
the Company, or shall be the subject of a Change Order to this Agreement in accordance with the 
Change Order provisions of this Agreement.  The Design/Builder shall comply with the 
requirements of Exhibit P. 

2.7 Services and Facilities.  

2.7.1 General.  The Design/Builder shall provide everything required for the 
orderly progress and proper execution and completion of the Work and the Project in 
accordance with the requirements of the Contract Documents, whether temporary or 
permanent and whether or not incorporated or to be incorporated into the Work, including, 
but not limited to, design services, labor, materials, equipment, furnishings, tools, 
construction equipment and machinery, utilities, transportation and other facilities and 
services. 

2.7.2 Supervision.  The Design/Builder shall supervise and direct the Work in 
accordance with its best skill and attention.  The Design/Builder shall be solely responsible 
for and have control over design and construction means, methods, techniques, sequences 
and procedures.  The Design/Builder shall be responsible to the Company for the acts and 
omissions of, and whenever this Agreement refers to the negligence, fault or omission of the 
Design/Builder, such term shall include the negligence, fault or omission of, the 
Design/Builder's employees, Team Subcontractors, Subcontractors and their agents and 
employees, and other persons performing portions of the Work under a contract with the 
Design/Builder.  The Design/Builder shall not be relieved of obligations to perform the Work 
in accordance with the Contract Documents by tests, inspections or approvals. 

2.7.3 Coordination.  The Design/Builder shall coordinate design and construction 
requirements with governmental agencies, utilities, and all other parties either involved in 
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infrastructure improvements or otherwise affected by the design and construction 
requirements. 

2.7.4 Cooperation.  The Design/Builder shall assist the Company's staff and 
reasonably cooperate with the Company's legal, financial, design and construction 
consultants and all other designated representatives during the design and construction of the 
Project. 

2.7.5 Management.  The Design/Builder shall implement suitable management 
systems and work plans for the Project relative to Project safety, quality assurance and 
managing and controlling the Work. The Design/Builder may make such additions or 
substitutions to personnel and responsibilities as it deems necessary or appropriate in order to 
carry out its responsibilities hereunder, provided such personnel shall be suitably qualified. 
The Design/Builder shall appoint one or more individuals who shall be authorized to act on 
behalf of the Design/Builder and with whom the Company may consult at all reasonable 
times, and whose instructions, requests, and decisions will be binding upon the 
Design/Builder as to all matters pertaining to this Agreement and the performance of the 
Parties hereunder.  The Design/Builder shall advise the Company in writing of the names of 
the individuals referred to in the preceding sentence.  

2.7.6 Reports.  The Design/Builder shall prepare and submit to the Company and 
the United States Member, during both the Design Phase and the Construction Phase, 
monthly progress reports on the Work accomplished during the prior monthly period, which 
reports shall be prepared in a manner and in a format reasonably acceptable to the Company 
and submitted to the Company within ays of the first day of each month.  
As part of each such report, the Design/Builder shall provide an updated Schedule, including 
CPM illustrating the progress which has been made, by reference to the CPM, and 
specifically whether the Work is on schedule or behind schedule and actions being taken to 
correct Schedule slippage.  The Design/Builder shall, upon written request, provide copies of 
such reports to the Credit Provider.  The monthly report shall also set forth the 
Design/Builder's projected progress for the forthcoming month. 

2.8 Warranties.   

2.8.1 Construction Warranty.  The Design/Builder warrants to the Company that 
any and all materials, equipment and furnishings incorporated in the Construction Work will 
be of quality as good or better than required by the Contract Documents and new unless 
otherwise required or permitted by the Contract Documents, that the Work will be free from 
defects not inherent in the quality required or permitted, and that the Work will conform with 
the requirements of the Contract Documents.  The Design/Builder may reuse some existing 
utilities, subject to Exhibit A, as applicable, if in the reasonable opinion of the Engineer, the 
utilities are in satisfactory condition.  If the Design/Builder elects to reuse existing utilities 
pursuant to the foregoing, and Exhibit A contemplates Design/Builder’s construction of new 
utilities, a deductive Change Order shall be issued for the cost of the utilities work no longer 
required.  Work not conforming to these requirements, including substitutions not properly 
approved and authorized by the Company, may be considered defective and, at the 
Company’s election may be replaced by the Design/Builder.  The cost of such replacement 
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shall be a Cost of the Work.  The foregoing warranty excludes damage or defect caused by 
abuse, modifications not executed by the Design/Builder, improper or insufficient 
maintenance, improper operation, or normal wear and tear under normal usage.  Such 
warranty shall exclude warranties relating to design, warranty of fitness, and any other 
express or implied warranties other than as set forth herein or in the Contract Documents; 
provided, however, that the foregoing shall not impair the rights of the Company to maintain 
an action for breach of contract against the Design/Builder. 

2.8.2 Intentionally Deleted.   

2.8.3 Application of Warranties.  The Company and the Design/Builder 
acknowledge that the Work shall be performed in accordance with the Schedule, and that for 
purposes of commencement of warranties, warranties with respect to the facility or 
designated portion thereof shall commence on the date of Substantial Completion of such 
facility or designated portion thereof.  If within after the earlier of (A) the date of 
Substantial Completion of the facility or designated portion thereof, or (B) the date for 
commencement of warranties under the Contract Documents, any of the Work relating to 
such facility or designated portion thereof, as the case may be, is found to be not in 
accordance with the requirements of the Contract Documents, the Design/Builder shall 
correct it promptly after receipt of written notice from the Company to do so unless the 
Company has previously given the Design/Builder a specific written acceptance of such 
condition after the Company has been specifically informed in writing by the Design/Builder 
that the condition is not in accordance with the Contract Documents.  This period of  
shall be extended with respect to portions of the Work first performed after Substantial 
Completion of such facility to after Substantial Completion of such extended Work.  
This obligation shall survive acceptance of the Work under the Contract Documents and 
termination of this Agreement.  The Company shall give such notice promptly after 
discovery of the condition.  The costs to correct Work which is not in accordance with the 
requirements of the Contract Documents shall be payable as Cost of the Work if incurred 
prior to Final Completion of the Work.  If such costs are incurred after Final Completion of 
the Work have been distributed to the Company, the costs in connection with 
such warranty work shall be paid  

 
.  

Notwithstanding the foregoing, if the correction work referenced in this Section 2.8.3 results 
from the gross negligence or willful or wanton misconduct of the Design/Builder and/or 
Contractor, such cost shall be borne solely by the Design/Builder. 

2.8.4 No Limitation.  Nothing contained in this Section 2.8 shall be construed to 
establish a period of limitation with respect to other obligations which the Design/Builder 
might have under the Contract Documents.  Establishment of the time periods set forth in this 
Section 2.8 relate only to the specific obligation of the Design/Builder to correct the Work, 
and has no relationship to the time within which the obligation to comply with the Contract 
Documents may be sought to be enforced, nor to the time within which proceedings may be 
commenced to establish the Design/Builder’s liability with respect to the Design/Builder’s 
obligations other than specifically to correct the Work. 



  

23 

2.8.5 Third Party Items.  The Design/Builder shall, for the protection of the 
Company, demand from all suppliers and Subcontractors from which the Design/Builder 
procures machinery, equipment or materials or services, warranties and guarantees with 
respect to such machinery, equipment, materials or services, which shall be made available to 
the Company to the full extent of the terms thereof.   

2.8.6 Intentionally Deleted. 

2.8.7 Failure to Correct Work.  If the Design/Builder fails to correct Construction 
Work within a reasonable time after written notice from the Company pursuant to Section 
2.8.3, the Company may correct such Work in accordance with the terms of this Agreement.  
In such case, if the Design/Builder does not proceed with correction of such Construction 
Work within a reasonable time, the Company may remove such Work and store the salvable 
materials or equipment at the Design/Builder’s expense.  If the Design/Builder does not pay 
costs of such removal and storage within ays after written notice, the 
Company may, upon Days’ written notice, sell such materials 
and equipment at auction or at private sale and shall account for the proceeds thereof, after 
deducting costs and damages that should have been borne by the Design/Builder, including 
compensation for services and expenses made necessary thereby.  If such proceeds of sale do 
not cover costs which the Design/Builder should have borne, the Design/Builder shall pay 
such excess to the Company; if such proceeds are in excess of the costs which the 
Design/Builder should have borne, such excess shall be paid by the Company to the 
Design/Builder.  Such costs shall be payable as provided in Section 5.1 (except to the extent 
such correction results from the gross negligence or willful or wanton misconduct of the 
Design/Builder and/or Contractor (in which case such cost shall be borne solely by the 
Design/Builder). 

2.8.8 Acceptance of Nonconforming Work.  If the Company prefers to accept 
Construction Work which is not in accordance with the requirements of the Contract 
Documents, the Company may do so instead of requiring its reperformance,  

f the parties cannot agree, such 
matter shall be subject to dispute resolution as provided herein.  Such adjustment shall be 
effected whether or not final payment has been made. 

2.8.9 Removal of Work.  The Design/Builder shall remove from the Site portions 
of the Construction Work which are not in accordance with the requirements of the Contract 
Documents and are neither corrected by the Design/Builder nor accepted by the Company.  
The costs incurred in removing such Work shall be a Cost of the Work if incurred prior to 
Final Completion of the Work.  If such costs are incurred after Final Completion of the Work 

have been distributed to the Company, the costs in connection with such 
warranty work shall be paid by the Company Notwithstanding 
the foregoing, if the removal work referenced in this Section 2.8.9 results from the gross 
negligence or willful or wanton misconduct of the Design/Builder and/or Contractor, such 
cost shall be borne solely by the Design/Builder. 

2.8.10 Damaged or Destroyed Work.  The Design/Builder shall bear the cost of 
correcting destroyed or damaged Construction Work, whether completed or partially 
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completed, of the Company or Separate Contractors caused by the Design/Builder's 
correction or removal of Construction Work which is not in accordance with the 
requirements of the Contract Documents.  If such costs arise during the performance of the 
Work, such costs shall be without change to the Schedule d shall be charged 
against the Cost of the Work, except to the extent such correction results from the gross 
negligence or willful or wanton misconduct of the Design/Builder and/or Contractor (in 
which case such costs shall be borne solely by the Design/Builder.  If such costs arise after 
Final Completion, such costs shall be payable as provided in Section 5.1.3.  

 

 
 
 
 
 
 
 
 

2.10 Access by Company or United States Member.   

The Design/Builder shall afford the Company, the Construction Consultant, the United 
States Member and their respective authorized designees access to the Site at all times, subject to 
reasonable prior notice for access outside of normal business hours. 

2.11 Use of Site.   

The Design/Builder shall prepare a mobilization plan, prior to the start of the 
Construction Phase, for the Company's review and approval based upon information provided to 
the Design/Builder by the Company (each a “Mobilization Plan”).  The Mobilization Plan shall 
outline all mobilization requirements of the Project including schedule for equipment 
mobilization and demobilization, laydown area requirement and proposed locations, and any 
other applicable items.  The foregoing Mobilization Plan shall be revised from time to time as 
necessary to incorporate additional information on site availability provided by the Company.  
The Design/Builder shall confine operations at the Site to areas permitted by law, ordinances, 
permits and the Contract Documents and shall not unreasonably encumber the Site with 
materials or equipment. The Design/Builder shall at all times confine its access and use of the 
Site to the areas designated by the Company from time to time as being delivered and available 
to the Design/Builder.  Notwithstanding any other provision of this subsection, the Company 
acknowledges that the Schedule was developed based on certain representations of the Company 
regarding availability of the Site, or relevant portions thereof, at certain times, and to the extent 
that any or all of the Site are not available for the Design/Builder's activities on a timely basis, 
the Design/Builder shall be entitled to an equitable adjustment in the  Schedule in 
accordance with the Change Order provisions of this Agreement. 

2.12 Patents, Trademarks, Copyrights.   
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The Design/Builder shall 

defend all suits or claims for infringement of patent, trademark, and copyrights against the 
Company Indemnified Parties, and shall save the Company Indemnified Parties harmless from 
loss on account thereof for any and all matters arising in connection with the Work or the Project 
(such costs to be paid as a Cost of the Work), except with respect to any particular design 
process or the product of a particular manufacturer or manufacturers specified and required by 
the Company, other than pursuant to the recommendation or suggestion of the Design/Builder or 
a Team Subcontractor; provided however, if the Design/Builder has reason to believe that the 
design, process or product so specified is an infringement of a patent, the Design/Builder shall be 
responsible for any loss resulting unless the Design/Builder has provided the Company with 
prompt written notice of the Design/Builder's belief, and the Company has nevertheless elected 
to go forward with such design, process or product so specified. 

2.13 Rubbish; Debris; Cleanup.  

During the performance of all on-site Work, the Design/Builder shall at all times keep the 
Site and adjacent streets, properties and sidewalks reasonably free from waste materials, debris 
and/or rubbish, and shall employ adequate dust control measures.  Costs incurred on account of 
such activities shall be paid as a Cost of the Work.  If accumulation of such materials, debris, 
rubbish or dust constitutes a nuisance or safety hazard or is otherwise objectionable in the 
reasonable opinion of the Company, the Design/Builder shall promptly remove them.  Upon 
Substantial Completion of the Work, or any portion or component thereof, the Design/Builder 
shall remove from the Site, or applicable portion thereof, all tools, construction equipment, 
machinery, surplus materials, waste materials and rubbish and shall leave the Site in a “broom 
clean” condition.  If the Design/Builder fails to clean up as provided in the Contract Documents 
after Days written notice from the Company, the Company may do so and the  
cost thereof shall be charged to the Design/Builder or as provided in Section 5.9 of this 
Agreement. 

2.14 Permits, Fees and Notices.  

Unless otherwise provided in the Contract Documents or unless designated a 
Governmental Approval in Exhibit F hereto, and subject to the provisions of Section 2.6 hereof, 

 
To the extent there 

is a change in the type or cost of any of such permits or inspection occurring after execution of 
this Agreement, there shall be an equitable adjustment in the chedule on account of 
such change in accordance with the Change Order provisions of this Agreement. The 
Design/Builder shall comply with and give notices required by Applicable Laws. 

2.15 Shop Drawings, Product Data and Samples.  

2.15.1 Documents and Samples at the Site.  From and after commencement of the 
Construction Work, the Design/Builder shall maintain at the Site one record copy of the 
Construction Documents, and any and all amendments thereto, in good order and marked to 
record changes and selections made during the Design Phase and Construction Phase.  In 
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addition, the Design/Builder shall maintain at the Site approved shop drawings, product data, 
samples and similar required submittals.  These shall be provided to the Company, 
MCMWTC Coleville (to the attention of Base Commander), Headquarters Marine Corps (to 
the attention of Military Housing Office (“MHO”)) and the DoN (to the attention of the 
Business Agreements Manager) in a form reasonably acceptable to the Company, the Base 
Commander of MCMWTC Coleville, and Design/Builder within a reasonable time after 
Final Completion of the Work but not to exceed    

2.15.2 Shop Drawings, Product Data and Samples. 

2.15.2.1 “Shop Drawings” are drawings, diagrams, schedules and other data 
specially prepared for the Work by the Design/Builder, the Contractor, a Subcontractor, 
manufacturer, supplier or distributor to illustrate some portion of the Work. 

2.15.2.2  “Product Data” are illustrations, standard schedules, performance charts, 
instructions, brochures, diagrams and other information furnished by the Design/Builder to 
illustrate materials or equipment for some portion of the Work. 

2.15.2.3 “Samples” are physical examples which illustrate materials, equipment or 
workmanship and establish standards by which the Work will be judged. 

2.15.2.4 Shop Drawings, Product Data, Samples and similar submittals are not 
Contract Documents.  The purpose of their submittal is to demonstrate for those portions of the 
Work for which submittals are required the way the Design/Builder proposes to conform the 
construction to the Construction Documents.   

2.15.2.5 The Design/Builder shall review and take appropriate action upon Shop 
Drawings, Product Data, Samples and similar submittals.  To the extent the Company wishes to 
review any such Shop Drawings, Product Data, Samples and similar submittals, it shall give 
reasonable prior notice to the Design/Builder, and shall conduct such review so as not to delay the 
Work. 

2.15.3 Responsibility.  The Design/Builder shall not be relieved of responsibility for 
the deviations from requirements of the Contract Documents by the Company's approval of 
Shop Drawings, Product Data, Samples or similar submittals unless the Design/Builder has 
specifically informed the Company of such deviation at the time of the submittal and the 
Company has given written approval to the specific deviation. 

2.16 Tests and Inspections.  

2.16.1 Initial Tests and Inspections.  Unless otherwise provided for in the Contract 
Documents, the Design/Builder shall make arrangement for all tests, inspections and 
approvals of portions of the Construction Work required by the Contract Documents, 
Applicable Laws or normal construction practices with an independent testing laboratory or 
entity acceptable to the Company, or with the appropriate public authority, and the costs of 
such tests, inspections and approvals shall be a Cost of the Work.  The Design/Builder shall 
give the Company, the Construction Consultant, and the Facility Engineering and 
Acquisition Division (“FEAD”) timely notice of when and where tests and inspections are to 
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be made so that the Company, the Construction Consultant, and FEAD may observe such 
procedures.   

 
 

2.16.2 Additional Tests and Inspections.  If the Company or public authorities 
having jurisdiction determine that portions of the Construction Work require additional 
testing, inspection or approval beyond that required by subsection 2.16.1, the Company will 
instruct the Design/Builder to make arrangements for such additional testing, inspection or 
approval by an entity acceptable to the Company, and the Design/Builder shall give timely 
notice to the Company of when and where tests and inspections are to be made so the 
Company may observe such procedures.  If such additional tests and/or inspections reveal 
failure of the portions of the Work to comply with the requirements of the Contract 
Documents, the costs of such tests and required correction shall be without change to the 
Schedule and shall be paid as a Cost of the Work, except to the extent such required 
corrections result from the gross negligence or willful or wanton misconduct of the 
Design/Builder and/or Contractor (in which case such costs shall be borne solely by the 
Design/Builder).   If the additional tests and/or inspections show that the portions of the 
Work comply with the requirements of the Contract Documents,  

 

2.16.3 Required Certificates.  Required certificates of testing, inspection or 
approval shall, unless otherwise required by the Contract Documents, be secured by the 
Design/Builder and promptly delivered to the Company. 

2.16.4 Timing of Testing and Inspections.  Tests or inspections conducted pursuant 
to the Contract Documents shall be made promptly to avoid unreasonable delay in the Work. 

2.17 Execution, Correlation and Intent.  

2.17.1 Execution of Construction Modification.  Execution of the Construction 
Modification by the Design/Builder is a representation that the Design/Builder has visited the 
Site, become generally familiar with the local conditions under which the Work is to be 
performed and correlated personal observations with requirements of the Contract 
Documents. 

2.17.2 Intent of Contract Documents.  The intent of the Contract Documents is to 
include all items necessary for the proper execution and completion of the Work by the 
Design/Builder.  The Contract Documents are complementary and what is required by one 
shall be as binding as if required by all; performance by the Design/Builder shall be required 
only to the extent consistent with the Contract Documents and reasonably inferable from 
them as being necessary to produce the intended results. 

2.17.3 Organization of Materials.  Organization of the Design Materials into 
divisions, sections and articles, and arrangement of drawings shall not control the 
Design/Builder in dividing the Construction Work among Subcontractors or in establishing 
the extent of Construction Work performed by any trade. 
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2.17.4 Meaning of Words.  Unless otherwise stated in this Agreement, words 
having well-known technical or construction related industry standard meanings are used in 
accordance with such recognized meanings. 

2.18 Labor and Materials; Liens.  

Unless otherwise provided in the Contract Documents, the Design/Builder shall provide 
and pay for labor, materials, equipment, tools, construction equipment and machinery, water, 
heat, utilities, transportation, and other facilities and services necessary for the proper execution 
and completion of the Work, whether temporary or permanent and whether or not incorporated 
or to be incorporated in the Work.  The Design/Builder shall enforce strict discipline and good 
order among the Design/Builder’s employees, Team Subcontractors, Subcontractors and other 
persons carrying out the Work.  The Design/Builder shall not permit employment of unfit 
persons or persons not skilled in tasks assigned to them.  

The Design/Builder shall not permit any Team Subcontractors, Subcontractors or laborers 
to place liens on the Project covering any portion of the Work for which the Company has made 
payment to the Design/Builder.  If such liens are imposed, the Design/Builder will satisfy, 
discharge or bond (if permitted by applicable law) such liens within Days after 
written notice from the Company of the existence of such liens (or such shorter period as is 
required to prevent the foreclosure of or execution on such liens).  If the Design/Builder fails to 
satisfy, discharge or bond (if permitted by applicable law) such liens within such  

Day period (or such shorter period as is required to prevent the foreclosure of or 
execution on such liens), the Company may satisfy, discharge or bond (if permitted by applicable 
law) such liens and charge such cost and any other reasonable costs in connection therewith to 
the Design/Builder as well as withhold from the Design/Builder the amount of such lien under 
the provisions of Section 5.9. 

2.19 Cutting and Patching.  

2.19.1 Cutting and Patching of the Work.  The Design/Builder shall be responsible 
for cutting, fitting, or patching Site utilities, materials, or other Site structures required to 
complete the Work or to make its parts fit together properly. 

2.19.2 Damage to Work of the Company or Separate Contractors.  The 
Design/Builder shall not damage or endanger any portion of the Work or fully or partially 
completed construction of the Company or Separate Contractors by cutting, patching or 
otherwise altering such construction, or by excavation.  The Design/Builder shall not cut or 
otherwise alter such construction by the Company or a Separate Contractor except with 
written consent of the Company and of such Separate Contractor, such consent not to be 
unreasonably withheld.  The Design/Builder shall not unreasonably withhold consent from 
the Company or a Separate Contractor with respect to cutting or otherwise altering the Work. 

2.20 Uncovering of Construction Work.  

2.20.1 Uncovering.  If a portion of the Construction Work is physically covered 
contrary to the Company's written request (such notice to be given in sufficient time in 
advance so as not to delay the Construction Work) or to requirements of the Contract 



  

29 

Documents, it must, if required in writing by the Company, be uncovered for the Company's 
observation and be replaced without change in the Schedule the costs of such 
uncovering and replacement shall be a Cost of the Work, except to the extent such 
replacement results from the gross negligence or willful or wanton misconduct of the 
Design/Builder and/or Contractor (in which case such costs shall be borne solely by the 
Design/Builder). 

2.20.2 Covering of Work Requested to be Observed.  If a portion of the 
Construction Work has been covered which the Company has not specifically requested to 
observe prior to its being covered, the Company may request to see such Construction Work 
and it shall be uncovered by the Design/Builder.  If such Construction Work is in accordance 
with the Contract Documents, costs of uncovering and replacement shall, by appropriate 
Change Order, be charged to the Company An appropriate time 
extension shall also be given.  If such Construction Work is not in accordance with the 
Contract Documents, it shall be without change to the Schedule and the 
Design/Builder shall pay such costs as a Cost of the Work, unless (a) such condition was 
caused by the Company or a Separate Contractor in which event the Company shall be 
responsible for payment of such costs by appropriate Change Order, and an appropriate time 
extension shall also be given, or (b) such deviation from the Contract Documents resulted 
from the gross negligence or willful misconduct of the Design/Builder and/or Contractor (in 
which case such cost shall be borne solely by the Design/Builder). 

ARTICLE 3 
COMPANY'S DUTIES AND RESPONSIBILITIES 

3.1 Information and Services Required of the Company.  

3.1.1 Company Designation of Authorized Representative. The Company shall 
designate, from time to time, by advising the Design/Builder in writing, one or more 
Authorized Representatives authorized to act on the Company’s behalf with respect to the 
Project, together with the scope of his/her respective authority, with whom the 
Design/Builder may consult at all reasonable times.  Such designations as of the Effective 
Date are set forth on Exhibit K hereto.  Functions that this Agreement provides will be 
performed by the Company can be delegated by the Company only by written notice to the 
Design/Builder from the Company.  Exhibit K may be amended from time to time by the 
Company pursuant to written notice of such amendment to the Design/Builder.  The 
Design/Builder shall not be entitled to rely on directions (nor shall it be required to follow 
directions) from anyone outside the scope of that person’s authority as set forth in written 
delegations pursuant to this Agreement.  Directions, instructions and decisions made by 
Authorized Representatives of the Company shall be binding on the Company. 

3.1.2 Communication.  During the term of this Agreement, the Company shall 
communicate with Team Subcontractors, Subcontractors, suppliers and others performing 
any part of the Work only through the Design/Builder's Authorized Representative 
designated on Exhibit K hereto, as may be amended from time to time. 
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3.1.3 Consent and Approval.  Whenever the Company's consent, approval, 
satisfaction or determination shall be required or permitted under the Contract Documents 
with respect to the Design/Builder's performance of the Work, and this Agreement does not 
expressly state that the Company may act in its sole discretion, such consent, approval, 
satisfaction or determination shall not be unreasonably withheld, qualified, conditioned or 
delayed, whether or not such a “reasonableness” standard is expressly stated in this 
Agreement.  Whenever the Company's cooperation is required by the Design/Builder in order 
to carry out the Design/Builder's obligations hereunder, the Company agrees that it shall act 
in good faith in so cooperating with the Design/Builder.  The Company shall cooperate fully 
with the Design/Builder and shall furnish decisions, information, and approvals required by 
this Agreement in a timely manner so as not to delay the Work, provided that the Company 
shall have no less time for review and approval than set forth in Exhibit J. 

3.1.4 Governmental Approvals.  The Company shall be responsible for obtaining 
the Governmental Approvals set forth on Exhibit F hereto.  Any delay in obtaining the 
Governmental Approvals shall entitle the Design/Builder to an equitable adjustment in the 
Schedule n accordance with the Change Order provisions of this Agreement, 
except to the extent such delay is due to the fault or negligence of the Design/Builder.  The 
Company shall also be responsible for paying for all building permits, site permits, licenses, 
governmental fees and inspections other than the cost of trade permits, which shall be paid by 
the Design/Builder as a Cost of the Work. 

3.1.5 Financial Information.  The Company shall, at the written request of the 
Design/Builder, prior to commencement of the Work and thereafter from time to time, 
furnish to the Design/Builder reasonable evidence that financial arrangements have been 
made to fulfill the Company’s obligations under this Agreement.  Furnishing of such 
evidence shall be a condition precedent to commencement or continuation of the Work.  In 
the event the Design/Builder determines, in its reasonable opinion, that evidence of financial 
arrangements provided by the Company is unsatisfactory, or if the Company fails to provide 
evidence of financial information, then the Design/Builder may, upon Days 
prior written notice to the Company, stop the Work until satisfactory evidence of financial 
arrangements has been received by the Design/Builder. 

3.2 Activities on the Site by Company or Separate Contractors.  

3.2.1 Company's Right to Award Separate Contracts.  The Company reserves 
the right to perform work or operations related to the Project (other than the Work) with the 
Company's own forces, and to award separate contracts to Separate Contractors in connection 
with other portions of the Project. 

3.2.2 Integration of the Work with Separate Contractors.  Following the request 
of the Company, the Design/Builder shall prepare a plan in order to integrate the work 
performed by Separate Contractors with the performance of the Work, and shall submit such 
plan to the Company for approval.  The plan shall be fair and reasonable for the 
Design/Builder and the Separate Contractors, and the Design/Builder shall work with the 
Separate Contractors to reach agreement on such plan.  The Design/Builder shall arrange the 
performance of the Work so that the Work and the work of the Separate Contractors are, to 
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the extent applicable, properly integrated, jointed in an acceptable manner, and performed in 
the proper sequence so that any disruption or damage to the Work or to any work of Separate 
Contractors is avoided.    

3.2.3 Coordination.  The Design/Builder shall provide for the coordination of the 
activities of the Design/Builder and its Team Subcontractors and Subcontractors with the 
activities of the Separate Contractors.  The Design/Builder shall participate with all Separate 
Contractors and the Company in reviewing and coordinating the schedules of the Separate 
Contractors with the Schedule.  The Design/Builder shall make any revisions to the Schedule 
deemed necessary to properly incorporate the work of the Separate Contractors with the 
Work.  

3.2.4 Use of Site.  The Design/Builder shall afford the Company and all Separate 
Contractors reasonable opportunity for storage of materials and equipment and performance 
of their work.  The Design/Builder shall also connect and coordinate its Work and operations 
with the Company and all Separate Contractors' operations as required by the Contract 
Documents.  The Company shall direct the Separate Contractors to cooperate with the 
Design/Builder and to avoid actions or omissions which could interfere with or delay the 
activities of the Design/Builder.  The Design/Builder shall not be responsible or liable for the 
materials and equipment stored on the Site by Separate Contractors. 

3.2.5 Deficiency in Work of Separate Contractors.  If part of the 
Design/Builder's Work depends for proper execution or results upon construction or 
operations by the Company or a Separate Contractor, the Design/Builder shall, prior to 
proceeding with that portion of the Work, promptly report to the Separate Contractor and the 
Company apparent discrepancies or defects in such other construction that would render it 
unsuitable for proper execution and results by the Design/Builder.  The Design/Builder and 
the Separate Contractor shall use good faith efforts to resolve any such discrepancies or 
defects or any disagreements relating thereto.  Failure of the Design/Builder to report shall 
constitute acceptance by the Design/Builder of the work of Separate Contractors as fit and 
proper to receive the Design/Builder's Work (except as to those defects or discrepancies that 
are not apparent), but only to the extent that the Company is unable to recover against the 
Separate Contractor damages of the Design/Builder on account of such condition, as set forth 
below. 

3.2.6 Claims Involving Separate Contractors.  The Design/Builder shall defend 
and save harmless the Company and each Separate Contractor against any and all damages or 
claims that may arise because and to the extent of loss occasioned by the breach of the 
Design/Builder's obligations hereunder, and the costs associated therewith shall be without 
change to the Schedule and shall be a Cost of the Work, except as otherwise 
provided herein.  In the event that the Design/Builder unnecessarily and unreasonably delays 
the work of Separate Contractors by not cooperating with them as required hereby, or by not 
affording them reasonable opportunity to perform their work as stated herein, the 
Design/Builder shall, in such event, pay all reasonable direct incremental costs and expenses 
incurred by such Separate Contractors due to any such delays, as Cost of the Work.  If any 
Separate Contractor shall assert a claim or bring an action against the Company alleging 
damage due to the fault or neglect of the Design/Builder, the Company shall immediately 
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notify the Design/Builder, who shall defend such claim.  If it is determined that the 
Design/Builder was at fault, the Design/Builder shall pay all costs of defense, including 
attorneys’ fees, as well as any resulting judgment or settlement, as Cost of the Work, which 
shall be without change to the Schedule If it is determined that the Design/Builder 
was not at fault, all costs of defense, including attorneys’ fees, shall be paid by the Company 

in accordance with the Change Order provisions of this 
Agreement. 

3.2.7 Damage or Injury by Separate Contractors.  In the event that any Separate 
Contractor unnecessarily and unreasonably delays the Work by not cooperating with the 
Design/Builder, or by not affording the Design/Builder reasonable opportunity to perform the 
Work as stated herein, the Company shall, in such event, pay all reasonable direct 
incremental costs and expenses incurred by the Design/Builder due to any such delays, and 
shall grant an equitable time extension, pursuant to the Change Order provisions of this 
Agreement. 

3.3 Assignment of Separate Contracts. 

If the Company determines that it wishes to assign to the Design/Builder one or more 
contracts between the Company and a Separate Contractor, it shall give the Design/Builder 
written notice of such desire, including in such notice a copy of such contract for the 
Design/Builder's review and approval.  The Separate Contractor shall be fully qualified to 
perform the work under the to-be-assigned contract, shall possess the financial capability to 
perform its obligations under such to-be-assigned contract, and shall provide 100% payment and 
performance bonds covering such work from sureties meeting the standards set forth herein.  
Such contract shall contain provisions similar to those contained in the Design/Builder's, 
Contractor’s and/or Engineer’s agreements with their Subcontractors with respect to liability, 
indemnification, retainage, payment, labor and other material items.  Upon the Design/Builder's 
approval of the assignment of such contract, such Separate Contractor shall cease to be a 

 
 

. 

3.4 Company’s Right to Stop the Work.  

If the Design/Builder persistently fails to correct Work which is not in accordance with 
the requirements of the Contract Documents and this Agreement or persistently fails to carry out 
the Work in accordance with the Contract Documents, the Company, by written order signed by 
the Company, may deliver a notice to the Design/Builder setting forth that such a persistent and 
material failure is occurring and has occurred, and demanding that the Design/Builder commence 
a cure of such persistent and material failure within Days and diligently pursue such 
cure thereafter.  In the event that the cure is not commenced within such Day period 
and pursued diligently thereafter, the Company may, by a second written notice to the 
Design/Builder, order the Design/Builder to stop the Work, or any portion thereof, until the 
cause for such order has been eliminated; provided, however, that the right of the Company to 
stop the Work shall not give rise to a duty on the part of the Company to exercise this right for 
the benefit of the Design/Builder or any other person or entity and shall not give rise to any 
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liability of the Company to the Design/Builder resulting from any delay (except to the extent that 
such order is found to be improper). 

3.5 Company’s Right to Carry out the Work. 

If the Design/Builder defaults or neglects to carry out the Work in accordance with the 
Contract Documents and fails within a Day period after receipt of written notice from 
the Company to commence and diligently continue correction of such default or neglect with 
diligence and promptness, the Company may after such Day period give the 
Design/Builder a second written notice to correct such deficiencies within such  
Day period.  If the Design/Builder within such Day period after receipt of such 
second notice fails to commence and diligently continue to correct any deficiencies, the 
Company, without prejudice to other remedies the Company may have, may correct such 
deficiencies.  In such case an appropriate Change Order shall be issued deducting from payments 
then or thereafter due to the Design/Builder the cost of correcting such deficiencies, including 
compensation for additional services and expenses made necessary by such default, neglect or 
failure.  If payments then or thereafter due to the Design/Builder are insufficient to cover such 
amounts, the Design/Builder shall pay the difference to the Company. 

ARTICLE 4 
TIME 

4.1 Progress and Completion.  

Subject to Section 2.1.2, the Design/Builder shall commence the Work immediately after 
the Effective Date and shall use commercially reasonable good faith efforts to achieve 
Substantial Completion by the dates set forth in the Schedule.  

4.2 Schedule Obligations.  

4.2.1 Contract Schedule.  The planning, design, construction and completion of 
the Project shall be undertaken and completed in accordance with the Schedule, which shall 
define major design and construction activities, their sequences and elapsed completion time 
from the date of the Construction Modification.  The Schedule shall set forth separate 
Substantial Completion Dates for each System.  The Scheduled Dates of Substantial 
Completion set forth in the Schedule shall not be modified except by a Modification or 
Change Order.  The Final Schedule shall be based upon a CPM and shall show in complete 
detail starting and completion time of detail activities of each of the various trades, the 
sequence of the Work and all significant activities for the Construction Phase. 

4.2.2 Prosecution of the Work.  The Design/Builder shall use commercially 
reasonable good faith efforts to prosecute the Work so that the portion of the Work 
completed at any point in time is not less than as required by the Schedule.  If the rate of 
progress is such that the total amount of Work and/or the degree of completion of the Project 
accomplished by the Design/Builder within any time period required by the Schedule is less 
than the amount therein specified, the Design/Builder shall so notify the Company.   

4.3 Intentionally Deleted.  
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4.4 Intentionally Deleted.  

  

4.5 Intentionally Deleted. 

4.6 Delays. 

4.6.1 Excusable Delays.  To the extent any of the following events results in an 
actual delay in the Work, such delay shall constitute an “Excusable Delay” (to the extent not 
set forth below, a delay will be considered an “Inexcusable Delay”). 

4.6.1.1 Failure or inability of the Company to make available the Site in 
accordance with the requirements of the Schedule. 

4.6.1.2 Failure or inability of the Company or the Design/Builder to obtain: (i) any 
and all necessary zoning changes, variances, code changes, permits, approvals and authorizations 
from federal, state, or local governments or quasi-governmental agencies or authorities or 
homeowner’s agencies or public interest groups; or (ii) failure to obtain any street or alley 
vacations required for the performance of the Work, except to the extent due to the fault or neglect 
of the Design/Builder. 

4.6.1.3 Delays resulting from the acts or omissions of Separate Contractors. 

4.6.1.4 Delays resulting from Force Majeure. 

4.6.1.5 Differing, unusual or concealed Site conditions that could not reasonably 
have been anticipated by the Design/Builder in preparing the Schedule, including, without 
limitation, archaeological finds, soil conditions (including rock or other geological conditions), 
underground foundations, abandoned utility lines and water conditions, including the provisions 
contained in Section 2.4.1. 

4.6.1.6 Delays resulting from the existence or discovery of Hazardous Materials on 
the Site. 

4.6.1.7 Delays resulting from changes in Applicable Laws occurring after the 
Effective Date. 

4.6.1.8 Delays resulting from the acts or omissions of the Company and/or the DoN 
and those within the control of the Company and/or the DoN, or failure of performance by the 
Company and/or the DoN or those within the control of the Company and/or the DoN. 

4.6.2 Schedule Amendment Due to Excusable Delays.  The Design/Builder shall 
notify the Company of the Excusable Delay as soon as practicable, but in no event more than 

Days after the Design/Builder becomes aware of the occurrence of the Excusable 
Delay.  Such notice shall describe the Excusable Delay and shall state the approximate 
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number of Days the Design/Builder expects to be delayed.  After the cessation of the 
Excusable Delay, the Design/Builder shall notify the Company of the number of Days the 
Design/Builder believes that its activities were in fact delayed by the Excusable Delay.  In 
the event that the Excusable Delay arises as a result of a Change Order request by the 
Company, the request for an extension of time contained in the resulting Change Order 
proposal shall be deemed sufficient for purposes of this subsection. 

4.6.3 Decision by Company.  Within Days after cessation of an event 
giving rise to either an Excusable Delay or Inexcusable Delay, the Parties will use good faith 
efforts to agree on the extent to which the Work has been delayed and whether the delay is an 
Excusable Delay or an Inexcusable Delay.  In the absence of agreement between the Parties 
as to the then current status of Excusable Delays and Inexcusable Delays, the Company will 
provide the Design/Builder with written notice of the Company's determination of the 
respective number of Days of Excusable Delay and/or Inexcusable Delay within  
Days after receipt by the Company of the Design/Builder's written request for such 
determination.  The issuance by the Company of such a determination shall not, however, be 
deemed a concurrence by the Design/Builder of the matters set forth therein, and the 
Design/Builder may invoke the dispute resolution procedures with respect to such 
determination.  Pending completion of dispute resolution procedures, the Design/Builder may 
take such acceleration or other measures on account of the Company's determination of 
Inexcusable Delay, and if completion of the dispute resolution procedures results in the 
Company's determination being changed to Excusable Delay, the costs associated with such 
measures shall be paid by the Company in accordance with the 
Change Order provisions of this Agreement. 

4.6.4 Liquidated Damages.  In the event and to the extent there is an Inexcusable 
Delay in the Work and the actual date of Substantial Completion of a portion of the Work is 
later than the Scheduled Date of Substantial Completion for such portion of the Work as set 
forth on Exhibit H (and as adjusted pursuant to the terms of this Agreement), the 
Design/Builder shall be required to pay Liquidated Damages.  “Liquidated Damages” shall 
be in an amount equal  
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4.8 No Damages on Account of Delay.  

The Design/Builder and the Company acknowledge that in the event that the 
Design/Builder fails to achieve Substantial Completion of the Work by the dates established in 
the Schedule, as adjusted, the Company may incur damages.  Nevertheless, as part of the overall 
agreement between the Company and the Design/Builder, the Parties agree that the 
Design/Builder shall not be responsible for any damages, whether direct, indirect, special, 
consequential or punitive, incurred by the Company as a result of the failure of the 
Design/Builder to achieve Substantial Completion of the Work on or before the dates set forth in 
the Schedule, except as otherwise provided in Section 4.6.4 of this Agreement.  

ARTICLE 5 
PAYMENT AND COMPLETION;  

5.1.2 Payment.  The Company shall pay the Design/Builder in current funds for the 
Design/Builder's performance of this Agreement  
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5.2 Schedule of Values. 

 As part of the 
Construction Modification, the Design/Builder will submit to the Company a schedule of values 
which sets forth the various portions of the Construction Work,  

  This schedules of values shall be used as a basis 
for payment and shall be updated periodically.  All estimated costs not allocated to a line item or 
to general conditions in the schedule of values shall be allocated to the Contingency and shall be 
utilized as described in Section 5.17. 

5.3 Applications for Payment.  

The Design/Builder shall deliver to the Company on or before the last Business Day of 
each month an Application for Payment covering  

Provided the Application for Payment is 
received not later than the last Day of the month, the Company shall make payment to the 
Design/Builder not later than the Day of the following month.  If an Application 
for Payment is received by the Company after the last Day of the month, payment shall be made 
by the Company not later than Days after the Company receives the Application for 
Payment.  With each Application for Payment the Design/Builder shall submit such evidence as 
may be necessary to demonstrate costs incurred or estimated to be incurred on account of the 
Cost of the Work during such month and the percentage of completion of each category of Work 
including but not limited to: (i) conditional lien waivers, in form and substance consistent with 
the applicable statutes and acceptable to the Company, executed by the Design/Builder, the 
Contractor and all Subcontractors, materialmen and others who may have lien rights whose 
Construction Work is the subject of such Application for Payment and who have billings in 
excess of (ii) unconditional lien waivers in form and substance consistent with the 
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applicable statutes and acceptable to the Company, executed by the Design/Builder, the 
Contractor and all Subcontractors, materialmen and others who may have lien rights whose 
Construction Work is the subject to the prior month’s Application for Payment and who have 
billings in excess of or (iii) other reasonable documentation or evidence as required by 
the Company’s lender.  If the Company disputes any portion of an Application for Payment, it 
shall notify the Design/Builder in writing within ays of receipt, which notice shall set 
forth in detail those items disputed.  The Company shall not be required to make payment on 
account of items about which it has a good faith dispute. 

5.5 Retainage. 

5.5.1 With respect to the Initial Scope of Work,  

5.5.2 With respect to Construction Work, Retainage on the Construction Work 
as outlined in, and defined in, the Construction Modification shall be withheld until such 
Construction Work is complete; thereafter, no further Retainage will be withheld.  No 
Retainage shall be withheld on account of Overhead, Fee, general conditions, or self-
performed work payable directly to the Design/Builder or the Contractor or purchase orders 
entered into by the Design/Builder or the Contractor.  Subject to the First Mortgage Loan 
Documents, Retainage withheld on account of the Construction Work shall be released upon 
Substantial Completion of such Construction Work, less of the value of any 
uncompleted Construction Work or Punch list items.  Subject to the First Mortgage Loan 
Documents, Retainage withheld on account of such uncompleted Construction Work or 
Punch list items shall be released upon completion of such uncompleted Construction Work 
or Punch list items. Subject to the First Mortgage Loan Documents, all remaining Retainage 
shall be fully released within Days of Final Completion of the entire Construction 
Work.  

5.6 Early Release of Subcontractor Retainage.  

If a Subcontractor has completed its portion of the Work (including all Punch list items) 
pursuant to any given Subcontract, the Design/Builder may request the Company to disburse the 
Retainage allocable to such Subcontractor, after delivering to the Company any necessary 
consent to such disbursement from such Subcontractor's surety, in form reasonably satisfactory 
to the Company.  If the Company is reasonably satisfied that the Subcontractor's Work has been 
completed in accordance with the Contract Documents, the Company shall disburse the 
Subcontractor's share of Retainage.  Regardless of whether the Company has disbursed said 
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Retainage to any Subcontractor, the warranty period with respect to such Work shall commence 
at Substantial Completion of the Work or designated portion thereof. 

5.7 Payment for On-Site and Off-Site Stored Materials.  

Payment shall be made on account of materials and equipment delivered and suitably 
stored at the Site for subsequent incorporation in the Work.  Payment shall be similarly be made 
for materials and equipment suitably stored off the Site, conditioned upon the Design/Builder 
furnishing evidence to the Company that (a) title to the materials and equipment will pass to the 
Company upon payment; (b) the materials and equipment are adequately insured; and (c) such 
other matters as the Company may reasonably request in order to protect its interests. 

5.8 Title to Construction Work.  

The Design/Builder warrants that title to all Construction Work covered by an 
Application for Payment shall pass to the Company no later than the time of payment.  The 
Design/Builder further warrants that upon submittal of an Application for Payment, all 
Construction Work for which Applications for Payment have been previously issued and 
payments received from the Company shall, to the best of the Design/Builder's knowledge, 
information and belief, be free and clear of liens, claims, security interests or encumbrances in 
favor of the Design/Builder, Team Subcontractors, Subcontractors, material suppliers, or other 
persons or entities making a claim by reason of having provided labor, materials and equipment 
relating to the Construction Work. 

5.9 Withholding of Payment. 

The Company may withhold payment on account of an Application for Payment to the 
extent necessary to protect the Company from loss because of: 

5.9.1  

5.9.2  
 

5.9.3  
  

5.9.4  
  

When the above reasons for withholding payment are removed, payment shall be made for 
amounts previously withheld.  Prior to any withholding pursuant to this Section, the Company 
shall meet with the Design/Builder to discuss potential withholding, and attempt in good faith to 
resolve such issue without the need for withholding.  Amounts withheld pursuant to Section 
5.9.2 shall bear interest at the rate of from the date the funds would 
otherwise have been due until paid.  In lieu of withholding, the Design/Builder may provide 
assurances or collateral reasonably satisfactory to the Company. 
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5.10 Failure of Payment; Interest.  

If the Company does not pay the Design/Builder within Days after the date 
established herein the amount set forth in the Application for Payment (or such lesser amount as 
the Company claims in good faith is due in accordance with the provisions hereof), then the 
Design/Builder may, upon Days' written notice to the Company, stop the 
Work with respect to nonpayment of undisputed amounts until payment of such amount owing 
has been received.   

 
 

 

5.11 Substantial Completion.  

When the Design/Builder considers that a System or other portion of the Work is 
Substantially Complete, the Design/Builder shall prepare and submit to the Company a 
comprehensive list of Punch list items relating to such System or other portion of the Work.  The 
Design/Builder shall proceed promptly to complete and correct Punch list items.  Failure to 
include an item on the Punch list does not alter the responsibility of the Design/Builder to 
complete all Work relating to such System or other portion of the Work, in accordance with the 
Contract Documents.  Upon receipt of the Punch list, the Company will make an inspection to 
determine whether Substantial Completion of the System or other portion of the Work has 
occurred.  The Certificate of Substantial Completion shall state the date of Substantial 
Completion and shall be executed by the Company and the Design/Builder.  At Substantial 
Completion of each System, the Company will become responsible for utilities, security, 
maintenance, and any insurance for the System or other portion of the Work.  If the Company 
and the Design/Builder cannot agree as to the appropriate date of Substantial Completion of a 
System, such issue shall be submitted for dispute resolution in accordance with the procedures 
set forth in this Agreement.  Notwithstanding such disagreement, the Design/Builder shall 
diligently proceed with completion of the Punch list items with completion not later than  

ays after the date of Substantial Completion, except for long lead items. Warranties 
required by the Contract Documents shall commence, with respect to each System, on the date of 
Substantial Completion of such System, unless otherwise provided in the Contract Documents. 

5.12 Partial Occupancy or Use.  

The Company may occupy or use any completed or partially completed portion of the 
Construction Work at any stage when such portion is designated by separate written agreement 
with the Design/Builder, provided such occupancy or use is consented to by the insurer of the 
Project and authorized by public authorities having jurisdiction over the Construction Work.  
Such partial occupancy or use may commence whether or not the portion is Substantially 
Complete, provided the Company and the Design/Builder have accepted in writing the 
responsibilities assigned to each of them for payment, security, maintenance, heat, utilities, 
damage to the Construction Work and insurance, and have agreed in writing concerning the 
period for correction of the Construction Work and commencement of warranties required by the 
Contract Documents.  Immediately prior to such prior occupancy, the Company and the 
Design/Builder shall jointly inspect the area to be occupied in order to determine and record the 
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condition of the Construction Work.  Unless otherwise agreed, partial occupancy or use of a 
portion of the Construction Work shall not constitute acceptance of Work not complying with the 
requirements of the Contract Documents.   

5.13 Final Completion and Final Payment.  

5.13.1 Final Completion of a System. When the Design/Builder considers that a 
System or other portion of the Work is Finally Complete, the Design/Builder shall so notify 
the Company.  The Certificate of Final Completion shall set forth the date of Final 
Completion for such System or other portion of the Work and shall be executed by the 
Company and the Design/Builder.  If the Company and the Design/Builder cannot agree as to 
the appropriate date of Final Completion of a System or other portion of the Work, such issue 
shall be submitted for dispute resolution in accordance with the procedures set forth in this 
Agreement. 

5.13.2 Conditions Precedent to Final Payment on Account of a System.  Neither 
final payment nor any final release of Retainage shall become due until the conditions in the 
First Mortgage Loan Documents are satisfied, and the Design/Builder submits to the 
Company (with copies to the Trustee and the Credit Provider): 

5.13.2.1 an affidavit that payrolls, bills for materials and equipment, and other 
indebtedness connected with the System have been paid or otherwise satisfied; 

5.13.2.2 a certificate evidencing that insurance required by the Contract Documents 
to remain in force is currently in effect and will not be cancelled or allowed to expire until at least 
thirty (30) Days' prior written notice has been given to the Company; 

5.13.2.3 consent of Surety to final payment of the entire Work; and 

5.13.2.4 if required by the Company, other data establishing payment or 
satisfaction of obligations, such as receipts, releases and waivers of liens, claims, security interests 
or encumbrances arising out of the Contract Documents.  If a Team Subcontractor or 
Subcontractor refuses to furnish a release or waiver required by the Company, the Design/Builder 
may furnish a bond satisfactory to the Company to indemnify the Company against such lien. 

5.13.3 Delay in Final Completion.  If, after Substantial Completion of the Work on 
account of a System, Final Completion of such System is materially delayed through no fault 
of the Design/Builder or by the issuance of additional Change Orders or Change Directives 
by the Company, the Company shall, upon request of the Design/Builder, and without 
terminating this Agreement, make payment of the balance due for that portion of the System 
fully completed.  If the remaining balance for the System not fully completed is less than the 
Retainage applicable thereto, such payment shall be made under the terms and conditions 
governing final payment, except that it shall not constitute a waiver of claims by either the 
Design/Builder or the Company. 

5.13.4 Waiver of Claims at Final Payment.  
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5.13.4.1 Acceptance of final payment for the entire Work by the Design/Builder 
shall constitute a waiver of affirmative claims by the Design/Builder, except those previously 
made in writing and identified as unsettled at the time of final payment. 

5.13.4.2 The making of final payment for the entire Work by the Company shall 
constitute a waiver of claims by the Company, except those arising from (a) liens, claims, security 
interests and encumbrances arising out of the Work after final payment, or identified in writing as 
unsettled at the time of final payment; (b) latent defects arising after final payment; or (c) the 
terms of warranties required by the Contract Documents or this Agreement. 

5.14 Allowances. 

 
  Items covered by allowances shall be supplied for such amounts and by 

such persons or entities as the Company may direct, but the Design/Builder shall not be required 
to employ persons or entities against which the Design/Builder makes reasonable objection.  
Unless otherwise provided in the Contract Documents: 

5.14.1 materials and equipment under an allowance shall be selected promptly by the 
Company to avoid delay in the Work, provided that the Company shall be given no less time 
than provided in Exhibit J, as applicable; 

5.14.2 allowances shall cover the cost to the Design/Builder of materials and 
equipment delivered at the Site and all required taxes, less applicable trade discounts;  

5.14.3 allowances shall cover Design/Builder’s costs for unloading and handling at 
the Site labor, installation costs and other expenses; and 

5.15 Superintendent. 

The Design/Builder shall cause the Contractor to employ a competent superintendent and 
necessary assistants who shall be in attendance at the Site during performance of the 
Construction Work.  The superintendent shall represent the Contractor, and communications 
given to the superintendent shall be as binding as if given to the Contractor.  Important 
communications shall be confirmed in writing.  Other communications shall be similarly 
confirmed on written request in each case. 

5.16 Documents and Samples at the Site. 

The Design/Builder shall maintain at the Site for the Company one record copy of the 
drawings, specifications, addenda, Change Order and other Modifications, in good order and 
marked currently to record changes and selections made during construction, and in addition 
approved Shop Drawings, Product Data, Samples and similar required submittals.  The 
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Design/Builder shall also prepare one reproducible set of as-built drawings.  These shall be 
provided to the Company within a reasonable time after Final Completion of the Work. 

5.17 Contingency. 

 
 
 
 

 Each such 
Contingency shall be increased by amounts not expended on other line items in the relevant 
schedule of values other than Fee and Overhead, and shall be decreased by additional amounts 
required to be expended on other line items in the schedule of values other than Fee and 
Overhead.  The Contingency is for the sole use of the Design/Builder for items within the Scope 
of Work of the Design/Builder, and is not for use by the Company for items that are a Change 
Order to the Design/Builder.   

 
 

To 
the extent funds remain in the either or both Contingency line items as of the date of Final 
Completion of the entire Project,  which shall be paid 
as set forth in Section 5.1.3.  Notwithstanding the foregoing, increase in the line item amount for 
General Conditions in excess o of the value thereof shall require the approval 
of the Company, in each case such approval not to be unreasonably withheld. 

ARTICLE 6 
CHANGES IN THE WORK; CLAIMS 

6.1 Changes.  

Changes in the Work shall be performed under applicable provisions of the Contract 
Documents, and the Design/Builder shall proceed promptly, unless otherwise provided in the 
Change Order or Change Directive.  If unit prices are stated in the Contract Documents or 
subsequently agreed upon, and if quantities originally contemplated are so changed in a proposed 
Change Order or Change Directive that application of such unit prices to quantities of Work 
proposed will cause substantial inequity to the Company or the Design/Builder, the applicable 
unit prices shall be equitably adjusted.  

 
 

 

6.2 Change Directives.  

The following procedures shall apply with respect to Change Directives: 

6.2.1 Any Change Directive with an apparent value in excess of must be 
approved by both the Managing Member and the United States Member.  The United States 
Member shall respond to any Change Directive within Days of receiving 
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the request for a Change Directive.  Upon receipt of a Change Directive signed by the 
Company, the Design/Builder shall promptly proceed with the change in the Work involved 
and advise the Company of the Design/Builder's agreement or disagreement with the method, 
if any, provided in the Change Directive for determining the proposed adjustment in the 

e Schedule.  If the Design/Builder receives a written communication signed by the 
Company, which the Design/Builder believes is a Change Directive, but is not so identified, 
it shall not proceed with the change in the Work until it receives from the Company a written 
confirmation that such communication is in fact a Change Directive. 

6.2.2 A Change Directive signed by the Design/Builder indicates the agreement of 
the Design/Builder with the contents thereof, and shall convert the Change Directive to a 
Change Order. 

6.2.3 If the Design/Builder does not respond promptly or disagrees with the method 
for adjustment in the Schedule, the method and adjustment shall be determined as 
provided in Section 6.5 below.  In such case, the Design/Builder shall keep and present, in 
such form as the Company may request, an itemized accounting, together with appropriate 
supporting data. 

6.2.4 Pending final determination of cost to the Company, amounts not in dispute 
shall be included in Applications for Payment.   

 
When both additions and credits covering related Work or 

substitutions are involved in a change, the allowance for Overhead and Fee shall be figured 
on the basis of net increase, if any, with respect to that change. 

6.2.5  
 

 

6.3 Change Proposals.  

If the Company requests the Design/Builder to submit a Change Proposal and thereafter 
the Company elects not to proceed with the Change Order contemplated therein, a Change Order 
shall be issued to reimburse the Design/Builder for any costs incurred by the Design/Builder on 
account of such Change Proposal, but only to the extent the Change Order contemplated by such 
Change Proposal involves a material change to the scope of the Work.  To the extent the 
preparation of such Change Proposal impacts the Schedule (e.g., other Work is suspended 
pending a decision on such Change Proposal or the Design Work is delayed due to the 
preparation of the Change Proposal), an equitable adjustment in the Schedule shall be made. 

6.4 Claims.  

In addition to submitting Change Proposals in response to the request of the Company, 
the Design/Builder may submit one or more claims in the form of Change Proposals for any 
requested adjustment in th Schedule permitted pursuant to the provisions of this 
Agreement.  In such cases, the Design/Builder shall give the Company written notice within 
twenty one (21) Days after it becomes aware of the event giving rise to the Change Proposal.  
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The Company shall have twenty one (21) Days after receipt of the Design/Builder’s notice to 
either confirm or refute the basis for the Change Proposal.  If either the Design/Builder or the 
Company becomes aware of an act or omission of the other which would give rise to a breach of 
contract action, such party shall notify the other within a reasonable time after becoming aware 
of such act or omission.  Failure to give any notice required by this Article 6 shall be deemed a 
waiver of the right of the claiming party to recover, but only to the extent the delay in giving 
notice prejudices the rights of the non-claiming party. 

6.5 Payment on Account of Change Orders and/or Excusable Delays. 

6.5.1.2  
 
 
 
 
 

 

6.5.1.3  
 

6.5.2 Design Work.  For Change Orders including additional Design Work,  

6.5.2.1  
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6.5.2.2  
 

6.5.2.3  
 

6.5.3 Decreased Scope.  With respect to Change Orders which decrease the Scope 
of Work set forth in the Construction Modification,  

 
 

   
 
 

  

6.6 Changes on Account of Delay in Commencement of Work. 

In the event the commencement of the Construction Work is delayed beyond date for such 
commencement set forth in the Construction Modification, for any reason other than the fault of 
the Design/Builder,  

  

6.7  

 
 

6.8 Time Extensions on Account of Change Orders. 

The Design/Builder shall be entitled to a time extension in connection with any Change 
Order to the extent its time of performance is extended due to such Change Order.    

ARTICLE 7 
TRANSFER OF CARE, CUSTODY AND CONTROL 

7.1 Care, Custody and Control by Design/Builder During Construction. 

The Design/Builder shall be responsible for care, custody and control of the Site  or 
portion thereof, including responsibility for compliance with applicable safety and environmental 
laws, rules, regulations and orders only during the period from (i) issuance of a notice to proceed 
and release of possession of such Site or portion thereof by Company to Design/Builder for 
construction until (ii) Substantial Completion or other transfer of care, custody and control of 
such Site or portion thereof back to Company in accordance with Section 7.2 below. 

7.2 Substantial Completion; Partial Occupancy or Use. 

At Substantial Completion of the entire Work, the care, custody and control thereof shall 
pass to the Company.  In any event, the care, custody, and control of a Site or portion thereof 
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shall pass to the Company no later than the time when the Company takes physical possession 
thereof.  From and after the date of the transfer of the care, custody, and control of a Site or 
portion thereof, the Company shall assume all risks of physical loss or damage thereto and shall, 
and does hereby, release the Design/Builder from and the Company will and shall cause its 
insurers to waive rights of subrogation against the Design/Builder and its suppliers and 
Subcontractors for loss or damage to such Site or portion thereof which may thereafter occur.  In 
the event that loss or damage to a Site or portion thereof occurring after Substantial Completion 
is due to the negligence of the Design/Builder or defective Work performed by the 
Design/Builder, the Design/Builder shall be responsible for any insurance deductibles paid by 
the Company on account of such negligence or defective Work.  Notwithstanding the foregoing 
to the contrary, nothing in this Section 7.2 shall limit the Design/Builder’s warranty obligations 
set forth in this Agreement.  

ARTICLE 8 
TEAM SUBCONTRACTORS AND SUBCONTRACTORS 

8.1 Team Subcontractors.  

The Design/Builder shall enter into a Team Subcontract with the Engineer pursuant to 
which the Design/Builder shall delegate all design responsibilities contained in this Agreement to 
the Engineer.  Similarly, the Design/Builder shall enter into a Team Subcontract with the 
Contractor pursuant to which the Design/Builder shall delegate the construction responsibilities 
contained in this Agreement to the Contractor. The Team Subcontracts shall require each Team 
Subcontractor, to the extent of the Work to be performed by such Team Subcontractor, to assume 
towards the Design/Builder all the obligations and responsibilities which the Design/Builder by 
the Contract Documents assumes towards the Company.  All Team Subcontracts shall 
incorporate the terms of this Agreement and the Contract Documents to the extent applicable to 
the Work to be performed by the Team Subcontractor.   Each Team Subcontract shall expressly 
preserve and protect the rights of the Company under the Contract Documents with respect to the 
Work to be performed by the Team Subcontractor so that the subcontracting thereof will not 
prejudice such rights, and shall include a provision granting to the Company or its assigns the 
right to succeed to the interest of, or otherwise accept an assignment of, such Team Subcontract, 
but only  in the event of a termination of this Agreement by the Company or its assigns due to 
the existence of a Design/Builder Event of Default.  Any such assignment shall be subject to the 
prior rights of the surety, if any, obligated under bond relating to the Agreement.  All Team 
Subcontracts shall contain a provision allowing for termination consistent with Section 2.1.2 
above. 

8.2 Subcontracts.  

8.2.1 Incorporation of Contract Documents.  The Team Subcontractors shall 
enter into Subcontracts with various Subcontractors for portions of the Work delegated 
pursuant to the Team Subcontracts.  The Subcontracts shall require each Subcontractor, to 
the extent of the Work to be performed by such Subcontractor, to assume towards the Team 
Subcontractor all the obligations and responsibilities which the Team Subcontractor by the 
Team Subcontracts assumes towards the Design/Builder.  All Subcontracts shall incorporate 
the terms of the relevant Team Subcontract, this Agreement and the Contract Documents to 
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the extent applicable to the Work to be performed by the Subcontractor.  All Subcontracts 
shall contain a provision allowing for termination consistent with Section 2.1.2 above. 

8.2.2 Assignment of Subcontracts.  Each Subcontract shall expressly preserve and 
protect the rights of the Company under the Contract Documents with respect to the Work to 
be performed by the Subcontractor so that the subcontracting thereof will not prejudice such 
rights, and shall include provisions (a) granting to the Design/Builder the right to succeed to 
the interest of, or otherwise accept an assignment of, such Subcontract, but only in the event 
of a termination of  the Team Subcontract by the Design/Builder (or its assignee) due to the 
existence of a default by the Team Subcontractor; and (b) granting to the Company or its 
assigns the right to succeed to the interest of, or otherwise accept an assignment of, such 
Subcontract, but only in the event of a termination of this Agreement by the Company due to 
the existence of a Design/Builder Event of Default and a further termination of the Team 
Subcontract by the Company or its assigns.  Any such assignment shall be subject to the prior 
rights of the surety, if any, obligated under bond relating to the Team Subcontract. 

8.3 Self-Performed Work.  The Contractor may perform portions of the Construction 
Work with its own personnel or pursuant to Subcontracts with affiliates of the Contractor (“Self-
Performed Work”).  With respect to such Self-Performed Work, the Contractor shall be deemed 
to be a Subcontractor for purposes of calculating amounts payable under Change Orders.  The 
terms and conditions under which the Contractor or its affiliates perform Self-Performed Work 
shall be competitive and at market rates.   

 
 
 

 

8.4 Subcontractor Bids.  The Design/Builder shall use commercially reasonable efforts to 
obtain a minimum of three bids from qualified Subcontractors that will provide labor and 
materials for the Project having a value in excess of The Design/Builder will then 
select the Subcontractor that represents the best value for the Project.   
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ARTICLE 9 
INSURANCE AND BONDS; INDEMNIFICATION 

9.1 Insurance to be Provided by the Design/Builder.  

The Design/Builder shall provide the insurance required of it by the provisions of Exhibit 
L hereto, the cost of which shall be paid by the Design/Builder as a Cost of the Work.   

9.2 Insurance to be Provided by the Company.  

The Company shall provide the insurance required of it by the provisions of Exhibit L, 
 

9.3 Payment and Performance Bonds. 

9.3.1 The Contractor shall furnish and deliver to the Company and the 
Design/Builder the Payment and Performance Bonds in a form acceptable to the Credit 
Provider.  The Contractor shall deliver the Payment and Performance Bonds in a form 
acceptable to the Credit Provider prior to, and as a condition precedent to, commencement of 
the Construction Work at the Site.   

9.3.2 The Payment and Performance Bonds shall be furnished on behalf of the 
Contractor, shall name the Design/Builder, the Company, and the Trustee as co-obligees, and 
shall be The Design/Builder shall 
require the Contractor to provide additional payment and performance bonds, either through 
Subcontractor payment and performance bonds or Contractor furnished payment and 
performance bonds, so that the combined value of the Subcontractor and Contractor payment 
and performance bonds exceeds the entire Cost of the Work in the applicable Construction 
Agreement, as and when provided in the applicable Construction Agreement.  All payment 
and performance bonds issued pursuant to this Section (including, without limitation, 
subcontractor payment and performance bonds) shall name the Design/Builder, the Company 
and the Trustee as co-obligees, and shall be in the forms set forth on Exhibit N-1 (with 
respect to Contractor-furnished payment and performance bonds) or Exhibit N-2 (with 
respect to Subcontractor-furnished payment and performance bonds).  All payment and 
performance bonds issued with respect to the Contractor shall be issued by a Surety.  All 
other payment and performance bonds shall be issued by sureties that appear on the approved 
list of sureties issued by the United States Department of Treasury.   

9.3.3 The provisions of this Section 9.3 may not be modified or amended without 
the prior written consent of the Credit Provider. 

9.4 Indemnification. 

9.4.1 Indemnification by Design/Builder.   
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9.4.2 Indemnification by Company.   
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9.4.3 The Company’s Property.  As provided by Article 7 hereof, as between the 
Design/Builder and the Company, the Company assumes responsibility and risk for all loss 
of or damage to property owned by or in the custody of the Company, however such loss or 
damage shall occur, and agrees to maintain appropriate property damage insurance fully 
covering said property from such risk naming the Design/Builder as additional insured and 
does hereby and shall cause its insurers to waive rights of subrogation against the 
Design/Builder and its suppliers and Subcontractors under any insurance which the Company 
may carry. 

9.5 Company Agreement. 

The Company, on its own behalf and on behalf of the Company’s officers, directors, 
agents and affiliates, agrees that no contract claim shall be made against the Contractor or the 
Engineer for obligations of the Design/Builder unless the Company is expressly authorized to do 
so pursuant to the provisions of this Agreement, including, but not limited to, a claim alleging 
that the Design/Builder’s corporate status should be ignored in favor of claims against the 
Contractor and/or the Engineer. 

ARTICLE 10 
PROTECTION OF PERSONS AND PROPERTY 

10.1 Safety Precautions and Programs.  

10.1.1 Site Safety.  The Design/Builder shall be responsible for initiating, 
maintaining and providing supervision of safety precautions and programs in connection with 
the Work, and shall also comply with any and all insurance carrier-mandated safety 
requirements and programs. 

10.1.2 Notices.  In connection with the performance of the Work, the Design/Builder 
shall give notices and comply with Applicable Laws bearing on the safety of persons and 
property and their protection from damage, injury or loss. 

10.2 Safety of Persons and Property.  

10.2.1 Reasonable Precautions.  The Design/Builder shall take reasonable 
precautions for the safety of, and shall provide reasonable protection to prevent damage, 
injury or loss to: 

10.2.1.1 employees on the Work and other persons who may be affected thereby; 

10.2.1.2 the Work and materials and equipment to be incorporated therein, whether 
in storage on or off the Site under care, custody or control of the Design/Builder; and 
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10.2.1.3 other property at the Site or adjacent thereto, such as trees, shrubs, lawns, 
walks, pavements, roadways, structures and utilities not designated for removal, relocation or 
replacement in the course of the Construction Work. 

10.2.2 Safeguards.  The Design/Builder shall erect and maintain, as required by 
existing conditions and performance of the Work, reasonable safeguards for safety and 
protection, including posting danger signs and other warnings against hazards, promulgating 
safety regulations and notifying Company and users of adjacent sites and utilities, and shall 
comply fully with the requirements of the Occupational Safety and Health Administration 
(“OSHA”). 

10.2.3 Use of Explosives.  When use or storage of explosives or other hazardous 
materials or equipment or unusual methods are necessary for execution of the Construction 
Work, the Design/Builder shall exercise utmost care and carry on such activities under 
supervision of properly qualified personnel. 

10.2.4 Remedy of Damage.  The Design/Builder shall promptly remedy damage and 
loss (other than damage or loss under property insurance required by Exhibit L to be carried 
by the Company or the Company’s Separate Contractors) to property referred to in Sections 
10.2.1.2 and 10.2.1.3 caused in whole or in part by the Design/Builder or anyone directly 
employed by or in control of Design/Builder and for whose acts Design/Builder may be 
liable and for which the Design/Builder is responsible under Sections 10.2.1.2 and 10.2.1.3, 
except damage or loss attributable to acts or omissions of the Company, Separate Contractors 
or anyone directly or indirectly employed by either of them, or by anyone for whose acts 
either of them may be liable, and not attributable to the fault or negligence of the 
Design/Builder.  The foregoing obligations of the Design/Builder are in addition to the 
Design/Builder's obligations under Section 9.4; provided, however, that the Design/Builder's 
obligations hereunder shall include only those costs necessary to repair property damaged or 
lost  (except to the extent professional liability insurance proceeds are available therefor 
pursuant to the provisions of Section 9.4).   All costs incurred by the Design/Builder in 
connection with its obligations under this Section 10.2.4 shall be paid as Cost of the Work 

.   

10.2.5 Designation of Safety Coordinator.  The Design/Builder shall designate or 
cause to be designated a responsible member of its organization at the Site who has the 
responsibility for the prevention of accidents. 

10.2.6 Loads.  The Design/Builder shall not load or permit any part of the 
Construction Work or any Site to be loaded so as to endanger anyone’s safety. 

10.3 Security. 

The Design/Builder shall take any and all precautions that may be reasonably necessary 
to render all portions of the Work, the Site and any adjacent areas affected by the Work secure in 
all material respects, to decrease the likelihood of accidents, and to avoid vandalism and other 
contingencies which are liable to delay the Work or give rise to claims or liabilities.  The 
Design/Builder shall furnish and install all necessary facilities to provide safe means of access to 
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all points where Work is being performed.  The Design/Builder shall take all precautions and 
measures as may be reasonably necessary to secure the Site at all hours, including evenings, 
holidays and non-work hours.  Such precautions may include provision of security guards. 

10.4 Damage to Property at the Site.  

The Design/Builder shall be responsible for any and all damage to property at the Site 
except to the extent caused by the acts or omissions of the Company or its Separate Contractors, 
representatives, employees or agents and not covered by insurance.  The costs and expenses 
incurred by the Design/Builder pursuant to its obligations under this Article shall be paid by the 
Design/Builder as Cost of the Work to the extent that such costs and expenses are in excess of or 
are not covered by required insurance, and to the extent of any deductibles, unless caused by 
Force Majeure, in which case the provisions of Article 6 shall govern.   

10.5 Damage to Property of Others. 

The Design/Builder shall avoid damage, as a result of the Design/Builder's operations, to 
existing sidewalks, curbs, streets, alleys, pavements, utilities, adjacent property, the work of 
Separate Contractors and the property of the Company.  The Design/Builder shall repair any 
such damage caused by the operations of the Design/Builder and shall bear the expense relating 
thereto as a Cost of the Work to the extent that such costs and expenses are in excess of or are 
not covered by required insurance, and to the extent of any deductible. 

10.6 Failure of Design/Builder to Repair Damage.  

If the Design/Builder fails to commence the repair of damage to property as set forth in 
this Article, and diligently pursue such repair, then the Company, after Days prior 
written notice to the Design/Builder (provided the Design/Builder has not commenced such 
repair during such Day period), may elect to repair such damages with its own forces 
and to deduct from payments due or to become due to the Design/Builder amounts paid or 
incurred by the Company in correcting such damage. 

10.7 Emergencies.  

In an emergency affecting the safety of persons or property, the Design/Builder shall act, 
at the Design/Builder's discretion, to prevent threatened damage, injury or loss.  The United 
States Member shall have the authority to immediately suspend work when life threatening 
safety violations or practices are observed or found. Additional costs or extensions of time 
claimed by the Design/Builder on account of an emergency not caused by the fault or neglect of 
the Design/Builder shall be determined as provided in Section 6.2 hereof. 

ARTICLE 11 
DISPUTES 

11.1 Disputes between Company and Design/Builder.  

In the event of any dispute arising between the Company and the Design/Builder 
regarding any part of the Agreement or the Contract Documents, or the Parties' obligations or 
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performance thereunder, either Party may institute the dispute resolution procedures set forth 
herein.  The Parties shall continue performance of their respective obligations hereunder 
notwithstanding the existence of a dispute. 

11.2 Dispute Resolution Procedures.  

11.2.1 Initial Meeting to Resolve Disputes.  Either Party may from time to time call 
a special meeting for the resolution of disputes that would have a material impact on the cost 
or progress of the Project.  Such meeting shall be held at the Design/Builder's offices within 

Days of written request therefor, which request shall specify in reasonable 
detail the nature of the dispute.  The meeting shall be attended by the Company's Authorized 
Representative, the Design/Builder's Authorized Representative  

 
 
 
 

  

11.2.2 Mediation.  

11.2.2.1 If the dispute has not been resolved within Days after the 
special meeting has been held, a mediator, mutually acceptable to the Parties and experienced in 
design and construction matters, shall be appointed.  The cost of the mediator shall be shared by 
the Parties.  The mediator shall be given written statements of the Parties and may review the 
Site(s) and any relevant documents.  The mediator shall call a meeting of the Parties within  

Days after his/her appointment, which meeting shall be attended by the Company's 
Authorized Representative, the Design/Builder's Authorized Representative and any other person 
who may be affected in any material respect by the resolution of such dispute.  Such Authorized 
Representatives shall have authority to settle the dispute;  

 
  During such Day period, the mediator may 

meet with the Parties separately.  

11.2.2.2 No minutes shall be kept with respect to any mediation proceedings, and 
the comments and/or findings of the mediator, together with any written statements prepared, shall 
be non-binding, confidential and without prejudice to the rights and remedies of any Party.  The 
entire mediation process shall be completed within Days of the date upon 
which the initial special meeting is held, unless the Parties agree otherwise in writing.  If the 
dispute is settled through the mediation process, the decision will be implemented by written 
agreement signed by the Parties. 

11.2.3 Arbitration.  

11.2.3.1 Any controversy or dispute not resolved through non-binding mediation 
shall be settled by binding arbitration.  Either Party may initiate arbitration by giving written 
notice to the other Party after exhausting the mediation procedures set forth herein.  The notice 
shall state the nature of the claim or dispute, the amount involved, if any, and the remedy sought.  
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The Company or the Design/Builder shall be entitled to (a) consolidate any arbitration involving 
Design/Builder with related arbitrations involving other parties; or (b) join any other parties to 
such arbitration. 

11.2.3.2 The dispute shall be submitted to an independent arbitrator mutually 
selected by the Parties. If the dispute has a value in excess  
then at the election of either Party, there shall be a panel of three arbitrators.   If the Parties do not 
mutually agree on an arbitrator or arbitrators who is/are willing and able to serve, the Parties shall 
then utilize the American Arbitration Association (or another entity acceptable to the Parties) to 
provide the required independent arbitrator(s).  The decision of the appointed independent 
arbitrator(s) shall be final and binding on the Parties.  In rendering a decision, the arbitrator(s) 
shall comply with the Construction Industry Arbitration Rules of the American Arbitration 
Association in effect as of the Effective Date.  The arbitrator(s) shall have no direct or indirect 
social, political or business relationship of any sort with any of the Parties, their respective legal 
counsel, or any other person or entity materially involved in the Project. 

ARTICLE 12 
EVENTS OF DEFAULT AND REMEDIES; TERMINATION 

12.1 Design/Builder Events of Default.  

Each of the following shall be considered a “Design/Builder Event of Default”: 

12.1.1 if the Design/Builder persistently fails or neglects to carry out the Work in 
accordance with the provisions of the Contract Documents, and fails, after  
Days written notice from the Company, to commence a cure to correct such failure or neglect 
and thereafter diligently pursue such cure to completion; 

12.1.2 if the Design/Builder materially breaches this Agreement and fails, after  
Days written notice from the Company, to commence a cure to correct such 

breach and thereafter diligently pursues such cure to completion (such breach to include, but 
not be limited to, failure to make payment to Team Subcontractors for materials or labor in 
accordance with the respective agreements between the Design/Builder and the Team 
Subcontractors or persistent disregard of Applicable Laws);  

12.1.3 if a custodian, trustee or receiver is appointed for the Design/Builder, or if the 
Design/Builder becomes insolvent or bankrupt, is generally not paying its debts as they 
become due or makes an assignment for the benefit of creditors, or the Design/Builder causes 
or suffers an order for relief to be entered with respect to it under applicable Federal 
bankruptcy law or applies for or consents to the appointment of a custodian, trustee or 
receiver for the Design/Builder, or bankruptcy, reorganization, arrangement or insolvency 
proceedings, or other proceedings for relief under any bankruptcy or similar law or laws for 
the relief of debtors, are instituted by or against the Design/Builder, and in any of the 
foregoing cases such action is not discharged or terminated within Days of its 
institution. 

12.2 Remedies of the Company upon a Design/Builder Event of Default.  
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12.2.1 Termination of Agreement.  Upon the occurrence of a Design/Builder Event 
of Default, the Company shall have the right to terminate this Agreement upon an additional 

Days written notice to the Design/Builder, provided that the 
Design/Builder has not commenced a cure within such Day period and 
thereafter continues to diligently cure until completion. Without prejudice to any other rights 
or remedies of the Company, the Company, upon any such termination, subject to any prior 
rights of the Surety, may: 

12.2.1.1 take possession of the Site and of all materials, equipment, tools and 
construction equipment thereon owned by the Design/Builder; 

12.2.1.2 accept assignment of the Team Subcontracts and/or Subcontracts; and 

12.2.1.3 finish the Work by whatever reasonable method the Company may deem 
expedient. 

When the Company terminates this Agreement as aforesaid, the Design/Builder shall not 
be entitled to receive further payment until the Work is finished.   

 
   

 
 

12.3 Company Events of Default.  

Each of the following shall be considered a “Company Event of Default”: 

12.3.1 if the Work is stopped for a period of ays through no act or fault 
of the Design/Builder for any of the following reasons: 

12.3.1.1 issuance of an order of a court or other public authority having 
jurisdiction; 

12.3.1.2 an act of government, such as a declaration of national emergency, making 
material unavailable; 

12.3.2 if the Work is stopped for a period of Days through no act or fault 
of the Design/Builder because the Company has not made payment of undisputed amounts 
set forth in an Application for Payment within the time stated in the Contract Documents; 

12.3.3 if the Work is stopped for a period of Days pursuant to the 
provisions of Section 3.1.5 because the Company has not provided the financial information 
required by Section 3.1.5; or  

12.3.4 if a custodian, trustee or receiver is appointed for the Company, or if the 
Company becomes insolvent or bankrupt, is generally not paying its debts as they become 
due or makes an assignment for the benefit of creditors, or the Company causes or suffers an 
order for relief to be entered with respect to it under applicable Federal bankruptcy law or 
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applies for or consents to the appointment of a custodian, trustee or receiver for the 
Company, or bankruptcy, reorganization, arrangement or insolvency proceedings, or other 
proceedings for relief under any bankruptcy or similar law or laws for the relief of debtors, 
are instituted by or against the Company, and in any of the foregoing cases such action is not 
discharged or terminated within sixty (60) Days of its institution. 

12.4 Remedies of the Design/Builder upon a Company Event of Default. 

If a Company Event of Default exists and is continuing, the Design/Builder may, upon 
Days additional written notice to the Company, terminate the Agreement and 

recover from the Company payment for Work performed and for proven loss with respect to 
materials, equipment tools, construction equipment, and services rendered, including reasonable 
overhead and profit. 

12.5 Representations and Remedies. 

Except as otherwise provided in this Agreement, no remedy under the terms of this 
Agreement is intended to be exclusive of any other remedy, but each and every such remedy 
shall be cumulative and shall be in addition to any other remedies, existing now or hereafter, at 
law, in equity or by statute.  No delay or omission to exercise any right or power accruing shall 
impair any such right or power nor shall it be construed to be a waiver of any Event of Default or 
acquiescence therein, and every such right and power may be exercised from time to time as 
often as may be deemed expedient. 

12.6 Termination or Suspension for Convenience.  

12.6.1 Termination for Convenience.  The Company may terminate this 
Agreement, or any portion of Work to be performed hereunder at any time by a notice in 
writing from the Company to the Design/Builder only if the United States Member 
terminates the Managing Member for default under the provisions of the Operating 
Agreement.   In such case, the Company shall pay to the Design/Builder all funds due the 
Design/Builder for Work performed up to the date of termination, plus all demobilization and 
close-out costs, including, but not limited to, any amounts payable to Team Subcontractors 
and Subcontractors for early termination, plus reasonable overhead and profit on Work 
performed.  All funds due hereunder, including unpaid Retainage, shall be released within 

Days of termination of this Agreement for convenience.  

12.6.2 Suspension for Convenience.  The Company may, without cause, order the 
Design/Builder in writing to suspend, delay or interrupt the Work in whole or in part for such 
period of time as the Company may determine.  An adjustment shall be made for increases in 
the cost of performance of the Work, including Fee on the increased cost of performance, 
caused by the suspension, delay or interruption, in accordance with the Change Order 
provisions of this Agreement.  No adjustment shall be made to the extent (1) the performance 
is, was or would have been so suspended, delayed or interrupted by another cause for which 
the Design/Builder is responsible or (2) that an equitable adjustment to  
Schedule is made or denied under another provision of this Agreement.  Adjustments made 
in the cost of performance may have a mutually agreed fixed or percentage Fee.  Any claim 
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for constructive suspension shall be made in accordance with the procedures set forth in 
Article 6. 

12.6.3 The foregoing rights in this Section 12.6 are in addition to the Company’s 
termination right set forth in Section 2.1.2. 

ARTICLE 13 
MISCELLANEOUS PROVISIONS 

13.1 Governing Law.  

This Agreement shall be governed by the laws of the State of California, excluding 
provisions thereof which refer to the laws of another jurisdiction. 

13.2 Successors and Assigns.  

This Agreement and the Contract Documents shall be binding upon and shall inure to the 
benefit of the Company and the Design/Builder and their respective successors and assigns.  
Except as provided in the First Mortgage Loan Documents, neither Party shall assign this 
Agreement as a whole without the prior written consent of the other Party.  If either Party 
attempts to make such an assignment without such consent, that Party shall nevertheless remain 
legally responsible for all of its obligations under this Agreement and the Contract Documents.   

13.3 Written Notice.  

Written notice shall be deemed to have been duly served on the date of delivery if 
delivered in person, on the Day after deposit if delivery by overnight courier, or two (2) Business 
Days after deposit if delivery by placing in the United States mail, first class and certified, return 
receipt requested with postage prepaid.  All notices shall be addressed to the appropriate 
Authorized Representative as follows: 



 

 
Naval Facilities Engineering Command, Southwest 
1220 Pacific Highway 
San Diego, CA 92132 
Attention: Business Agreements Manager 
Reference: Camp Pendleton & Quantico PPV 
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Naval Facilities Engineering Command 
Special Venture Acquisition 
1322 Patterson Avenue, SE, Suite 1000 
Washington Navy Yard  
Washington, DC  20374-5065 
Reference: Camp Pendleton & Quantico PPV 
 



  

62 

 
13.4 Commencement of Statutory Limitation Period and Statute of Repose 
Period.  

13.4.1 Before Substantial Completion.  As to acts or failures to act occurring prior 
to the relevant date of Substantial Completion, any applicable statute of limitations shall 
commence to run and any alleged cause of action shall be deemed to have accrued in any and 
all events not later than such date of Substantial Completion. 

13.4.2 Between Substantial Completion and Final Completion.  As to acts or 
failures to act occurring between the relevant date of Substantial Completion and prior to 
Final Completion, any applicable statute of limitations shall commence to run and any 
alleged cause of action shall be deemed to have accrued in any and all events not later than 
the date of Final Completion. 

13.4.3 After Final Completion.  As to acts or failures to act occurring after the date 
of Final Completion, any applicable statute of limitations shall commence to run and any 
alleged cause of action shall be deemed to have accrued in any and all events not later than 
the date of any act or failure to act by the Design/Builder pursuant to any applicable 
warranty, the date of any correction of Work or failure to correct Work by the Contractor, or 
the date of actual commission of any other act or failure to perform any duty or obligation by 
the Design/Builder or the Company, whichever occurs last. 

13.4.4 Statute of Repose.  The time period for the applicable Statute of Repose shall 
commence to run at Substantial Completion of the Work. 
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13.5 Modifications.  

No Modifications or Change Orders shall be valid unless in writing and signed by the 
Company and the Design/Builder or their respective permitted successors and assigns.  The 
Design/Builder and the Company agree to make Modifications to this Agreement if requested by 
the Company's lender(s), the Credit Provider and the Trustee provided such Modifications do not 
adversely affect the costs and/or risks and/or time of performance of the Work. 

13.6 Interpretation.  

13.6.1 Any and all headings of this Agreement are for convenience of reference only 
and do not modify, define or limit the provisions thereof.  Words of any gender shall be 
deemed and construed to include correlative words of the other gender.  Words importing the 
singular number shall include the plural number and vice versa, unless relating to all 
supplements and/or amendments to any exhibits or documents entered into in accordance 
with the terms hereof and thereof.  All references to any person or entity shall be deemed to 
include any person or entity succeeding to the rights, duties and obligations of such person or 
entity in accordance with the terms of this Agreement.  Where reference is made in this 
Agreement to another Contract Document, the reference refers to that provision as amended 
or supplemented by the other provisions of the Contract Documents. 

13.6.2 The provisions of this Agreement which by their nature are intended to 
survive the termination, cancellation, completion or expiration of the Agreement, including, 
but not limited to, any express limitations of or releases from liability, shall continue as valid 
and enforceable obligations of the Parties notwithstanding any such termination, cancellation, 
completion or expiration.  

13.7 Severability. 

If any provision of this Agreement is held to be inoperative or unenforceable as applied 
in any particular case because it conflicts with any other provision hereof or any constitution, 
statute, ordinance, rule of law or public policy, or for any other reason, such holding shall not 
have the effect of rendering the provision in question inoperative or unenforceable in any other 
case, or of rendering any other provision herein contained inoperative or unenforceable to any 
extent whatever.  The invalidity of any one or more phrases, sentences, clauses or sections 
contained in this Agreement shall not affect the remaining portions of this Agreement or any part 
hereof, and they shall otherwise remain in full force and effect.  In the event that any portion or 
all of this Agreement is held to be void or unenforceable, the Parties agree to negotiate in a 
commercially reasonable manner to amend the commercial and other terms of this Agreement in 
order to effect the intent of the Parties as set forth in this Agreement.   

13.8 Whole Agreement.  

This Agreement, the Exhibits hereto and the Contract Documents shall constitute the 
entire agreement between the Parties, and no inducements, considerations, promises or other 
references shall be implied in this Agreement that are not expressly addressed herein, except as 
this Agreement is subject to Coleville Utility Upgrade Design/Builder’s Consent Agreement 
dated as of the Effective Date executed by the Design/Builder in favor of the Credit Provider and 
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the Trustee named therein.  Nothing contained in this Agreement shall create a contractual 
relationship with or a cause of action in favor of a third party against either the Company or 
Design/Builder. 

13.9 Accounting Records. 

The Company and the Company's accountants shall be afforded access to the 
Design/Builder's records, books, correspondence, instructions, drawings, receipts, Team 
Subcontracts, Subcontracts, vouchers, memoranda and other data relating to this Agreement, 
except financial information relating to those of the Design/Builder’s costs covered by the 
Overhead, Fee, allowances, fixed rates, or of costs which are expressed in terms of percentages 
of other costs, and lump sum subcontracts and/or change orders, and the Design/Builder shall 
preserve these for a period of years after final payment, or for such longer period as 
may be required by law. 

13.10 Limitation of Liability. 

13.10.1 Notwithstanding anything in this Agreement to the contrary, in no event 
shall either the Company or the Design/Builder, their respective members, partners, 
employees, officers, agents or subcontractors, be liable for consequential, incidental, special 
or indirect damages, except to the extent of insurance proceeds available therefor.   

13.11 Audit and Records.  

13.11.1 General.  As used in this Section 13.11, “records” includes books, 
documents, accounting procedures and practices, and other data, regardless of type and 
regardless of whether such items are in written form, in the form of computer data, or in any 
other form.   

13.11.2 Examination of Costs.  The Design/Builder shall maintain, and the 
Company, the Managing Member and the United States Member shall have the right to 
examine and audit, all records and other evidence sufficient to reflect properly all costs 
claimed to have been incurred or anticipated to be incurred directly or indirectly in 
performance of this Agreement.  

13.11.3 Cost or Pricing Data. If the Design/Builder has been required to submit 
cost or pricing data in connection with any pricing action relating to this Agreement, the 
Company, the Managing Member and the United States Member, in order to evaluate the 
accuracy, completeness, and currency of the cost or pricing data, shall have the right to 
examine and audit all of Design/Builder's records, including computations and projections, 
related to:  

13.11.3.1 The proposal for the Change Order, Change Directive or 
Modification;  

13.11.3.2 The discussions conducted regarding the proposal(s), including 
those related to negotiating;  
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13.11.3.3 Pricing of the Change Order, Change Directive, or Modification; 
or  

13.11.3.4 Performance of the Change Order, Change Directive, or 
Modification.  

13.11.4 Access. The Company, the Managing Member and the United States 
Member shall have access to and the right to examine any of Design/Builder's directly 
pertinent records involving transactions related to this Agreement or a subcontract hereunder.  
The Design/Builder shall make available at its office at reasonable times the information 
described in this Section for examination, audit, or reproduction, until after final 
payment under this Agreement or for any shorter period specified by the United States 
Member. 

13.11.4.1 If this Agreement is completely or partially terminated, 
Design/Builder shall make available the records relating to the Work terminated until after 
any resulting final termination settlement; and  

13.11.4.2 In the event of disputes under Article 11 of this Agreement or any 
litigation between the Company and the Design/Builder, the Design/Builder’s directly pertinent 
records involving transactions related to this Agreement or a subcontract which are not privileged 
communications between attorney and client or attorney work product shall be made available by 
the Design/Builder until such time as such disputes or litigation are finally determined, including 
all appeals relating thereto.  

13.11.5 No Required Creation of Records.  This Section 13.11 may not be 
construed to require Design/Builder or subcontractor to create or maintain any record that 
Design/Builder or subcontractor does not maintain in the ordinary course of business or 
pursuant to a provision of law. 

IN WITNESS WHEREOF, the Parties have executed this Agreement as of the date first 
above written. 

[Remainder of Page Intentionally Left Blank] 

[Signatures Appear on the Following Pages] 
 
 
 











 
 

 

LIST OF EXHIBITS 
 
 
Exhibit A -  Initial Scope of Work  
Exhibit B - Construction Allowance Items 
Exhibit C - [Not Used] 
Exhibit D - Cost of the Work 
Exhibit E -  
Exhibit F - Governmental Approvals 
Exhibit G - Intentionally Omitted 
Exhibit H - Schedule  
Exhibit I - Site Description  
Exhibit J - Procedures for Review of Design Materials  
Exhibit K - Authorized Representatives 
Exhibit L - Insurance Requirements 
Exhibit M - Design Group Members  
Exhibit N-1 - Form of Contractor Payment Bond and Performance Bond  
Exhibit N-2 - Form of Subcontractor Bonds  
Exhibit O -  
Exhibit P - Davis Bacon Compliance  
Appendix P-1 - Davis Bacon Wage Determination  



  

 
EXHIBIT A 

INITIAL SCOPE OF WORK 
 



  



  



  



  



  



  

 
EXHIBIT B 
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EXHIBIT C 

 
[NOT USED] 
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EXHIBIT D 
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EXHIBIT F 

 
GOVERNMENTAL APPROVALS 

 
The following constitute the regulatory approvals for which the Company is responsible 
prior to commencement of any construction activities by the Design/Builder: 

 
 

Department of the Navy: 
 
1. Prior to the commencement of construction, a demolition Plan will be submitted to 

and approved by the DoN. 

2. Obtain written approval by the DoN on final Construction Documents which will be 
submitted in accordance with Exhibit J of this Agreement.  

3. Provide all approvals and oversight, if necessary, to ensure that the Final Scope of 
Work as submitted by the Design/Builder satisfies all natural and cultural resources 
requirements as outlined in the Company documents. 

 

Third Party Plan Review: 

4. The Company shall obtain a third party to review the Construction Documents for 
approval. 

Utilities: 
 

5. The Company shall arrange for the provision of all easements or provide all utility 
licenses and services including, but not limited to water, sewer, telephone, power, 
gas, phone, data and CATV.  In addition, the Company shall obtain any and all 
approvals from local jurisdictions, including the DoN, if necessary, to obtain 
approvals for the installation of new utilities, along with connecting, disconnecting or 
plugging utilities. 

Group Approvals: 
 
6. Currently there are no known or required approvals from citizen groups, associations, 

etc.; however, should such approvals be required the Company shall obtain all 
necessary approvals from applicable citizen groups or associations. 

7. Although the foregoing are the only approvals the Company and the Design/Builder 
believe are required to commence and complete the design and construction of the 
project, additional or different approvals may be required in the future.  To the extent 
that such additional or different approvals are required relating to land use or the right 
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to construct the development on the Site, such approvals shall be the responsibility of 
the Company. 

The term “D/B Submission” shall mean any of the items described in paragraphs 1 and 3 
above, or any component thereof. 
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EXHIBIT G 
 

INTENTIONALLY OMITTED 
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EXHIBIT I 
 

SITE DESCRIPTION 
 

EXHIBIT A-1 
 

LEGAL DESCRIPTION OF PARCEL O COLEVILLE HOUSING 
 

 
PARCEL O:  COLEVILLE HOUSING 
 
THE NORTHWEST QUARTER OF THE NORTHWEST QUARTER OF SECTION 36, 
TOWNSHIP 9 NORTH, RANGE 22 EAST, MOUNT DIABLO MERIDIAN, IN THE 
COUNTY OF MONO, STATE OF CALIFORNIA, ACCORDING TO THE OFFICIAL 
PLAT THEREOF. 
  
TOGETHER WITH PARCELS 1, 2 AND 3 OF PARCEL MAP NO. 31-49 IN THE 
COUNTY OF MONO, STATE OF CALIFORNIA, AS PER MAP RECORDED IN 
BOOK  2, PAGES 70, 70-A AND 70-B OF PARCEL MAPS, IN THE OFFICE OF THE 
COUNTY RECORDER OF SAID COUNTY. 
  
TOGETHER WITH THAT PORTION OF THE NORTHEAST QUARTER OF THE 
NORTHWEST QUARTER OF SECTION 36, TOWNSHIP 9 NORTH, RANGE 22 
EAST, MOUNT DIABLO MERIDIAN, IN THE COUNTY OF MONO, STATE OF 
CALIFORNIA, ACCORDING TO THE OFFICIAL PLAT THEREOF, SHOWN AS A 
60.00 FOOT STRIP OF LAND ON PARCEL MAP NO. 31-49, RECORDED IN BOOK 
2, PAGES 70, 70-A, AND 70-B OF PARCEL MAPS, RECORDS OF SAID COUNTY, 
AND BEING PARTICULARLY DESCRIBED AS FOLLOWS: 
  
COMMENCING FOR A POINT OF REFERENCE AT THE SOUTHWEST CORNER 
OF THE NORTHEAST QUARTER OF THE NORTHWEST QUARTER OF SECTION 
36, TOWNSHIP 9 NORTH, RANGE 22 EAST, M.D.M., THENCE ALONG THE 
WEST LINE OF SAID NORTHEAST QUARTER OF THE NORTHWEST QUARTER 
OF SECTION 36, NORTH 0°07'23" WEST 518.98 FEET TO The True Point of 
Beginning:  
1.   THENCE ALONG THE NORTH LINE OF PARCELS 3 AND 4 PER SAID 
PARCEL MAP NO. 31-49, SOUTH 89°52'53" EAST 595.10 FEET TO THE 
WESTERLY LINE OF U.S. HIGHWAY 395;  
2.   THENCE ALONG SAID WESTERLY LINE, NORTH 26°11'08" WEST 66.95 
FEET TO THE SOUTH LINE OF PARCEL 2 PER SAID PARCEL MAP NO. 31-49;  
3.   THENCE ALONG SAID SOUTH LINE, NORTH 89°52'53" WEST 565.68 FEET 
TO THE WEST LINE OF SAID NORTHEAST QUARTER OF THE NORTHWEST 
QUARTER OF SECTION 36;  
4.   THENCE ALONG SAID WEST LINE, SOUTH 0°07'23" EAST 60.00 FEET TO 
THE TRUE POINT OF BEGINNING. 
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EXCEPTING THEREFROM THE FOLLOWING:   
 
Commencing at a found 2-½” Iron Pipe with cap stamped “U.S. General Land Office 
Survey 1941” accepted as the Northwest Corner of said Section 36, as shown on said 
Parcel Map No. 31-49; said point bears North 02°34’08” West 1345.72 feet from the 
Southwest Corner of the Northwest Quarter of the Northwest Quarter of said Section 36, 
marked by a found #3 rebar pin; 
Thence South 73°56’37” East a distance of 1238.38 feet to the TRUE POINT OF 
BEGINNING; 
Thence North 86°21’09” East a distance of 125.36 feet to a point intersecting the 
Westerly boundary line of said Parcel 1; 
Thence continuing North 86°21’09” East a distance of 134.06 feet; 
Thence South 25°50’39” East a distance of 58.44 feet to a point intersecting the 
Northerly boundary line of said Parcel 2; 
Thence continuing South 25°50’39” East a distance of 160.30 feet; 
Thence South 83°16’28” West a distance of 230.36 feet to a point intersecting the 
Westerly boundary line of said Parcel 2;  
Thence continuing South 83°16’28” West a distance of 29.46 feet; 
Thence North 24°32’05” West a distance of 231.71 feet to the TRUE POINT OF 
BEGINNING. 
 
Containing 1.261 acres, more or less. 
 
ALSO EXCEPTING THEREFROM THE FOLLOWING:   
 
LEASE EXCEPTION PARCEL BUILDING NO. 602 

 
All of that portion of the Northwest Quarter of the Northwest Quarter of Section 36, 
Township 9 North, Range 22 East, Mount Diablo Meridian, in the County of Mono, State 
of California According to the Official Plat thereof, said land being more particularly 
described as follows: 
 
Commencing at a found 2-1/2” Iron Pipe with cap stamped “U.S. General Land Office 
Survey 1941” accepted as the Northwest Corner of said Section 36, as shown on Parcel 
Map No. 31-49, as per Map recorded in Book 2, Pages 70, 70-A, and 70-B of Parcel 
Maps filed in the office of the Recorder of said Mono County, said point bears North 
02°34’06” West 1345.72 feet from the Southwest Corner of the Northwest Quarter of the 
Northwest Quarter of said Section 36, marked by a found #3 rebar pin; thence South 
60°06’51” East (South 60°07’05” East, record) a distance of 982.07 feet (981.63 feet, 
record) to the Northwesterly corner of that “Not-a-Part” portion of property per lease 
agreement Contract No. N68711-03-RP-01M02 and the A.L.T.A. Survey by Cornerstone 
Engineering Inc. dated 09-19-03 as made a part thereof and as shown on Record of 
Survey Map No. 31-47 recorded in Book of Record of Survey Maps at Page 16, filed as 
Instrument No. 2006009040 in the office of the Recorder in said Mono County; thence 
along the boundary line of said “Not-a-Part” portion of property the following 2 courses, 
North 65°42’44” East (North 65°45’09” East, record) a distance of 65.66 feet (65.56 feet, 
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record) to the Northeasterly corner of said “Not-a-Part” portion of property; thence South 
24°06’41” East (South 24°14’51” East, record) a distance of 52.62 feet (52.49 feet, 
record) to Southeasterly corner of said “Not-a-Part” portion of property; thence leaving 
said boundary line North 70°07’45” East a distance of 8.03 feet to the TRUE POINT OF 
BEGINNING; thence South 29°54’56” East a distance of 48.13 feet; thence South 
60°04’28” West a distance of 41.39 feet; thence North 29’54’27” West a distance of 
48.12 feet; thence North 60°04’14” East a distance of 33.34 feet to a point of intersection 
with the Southeasterly prolongation of the Northeasterly boundary line of said “Not-a-
Part” portion of property, said point being distant thereof North 24°06’41” West 6.16 feet 
from the Southeasterly corner of said “Not-a-Part” portion of property; thence leaving 
said Northeasterly boundary line North 60°50’02” East a distance of 7.28 feet to a point 
which bears North 29°54’56” West a distance of 7.43 feet from the aforesaid true point of 
beginning;  thence South 29°54’56” East a distance of 7.43 feet to the TRUE POINT OF 
BEGINNING.   
 
Containing 0.047 acres, more or less or 2049 square feet, more or less.  
 
AND ALSO EXCEPTING THEREFROM THE FOLLOWING first set out in Phase VI: 
 
LEASE EXCEPTION PARCEL 2A 
Reference Contract No. N68711-03-RP-01M02 

 
All of that portion of the Northwest Quarter of the Northwest Quarter and the Northeast 
Quarter, Northwest Quarter of Section 36, Township 9 North, Range 22 East, Mount 
Diablo Meridian, in the County of Mono, State of California, according to the Official 
Plat thereof, together with Portions of Parcel 2 of Parcel Map No. 31-49, in the County of 
Mono, State of California, as per Map recorded in Book 2, Pages 70, 70-A, and 70-B of 
Parcel Maps filed in the Office of the Recorder of Mono County, said land being more 
particularly described as follows: 
 
Commencing at a found 2-½” Iron Pipe with cap stamped “U.S. General Land Office 
Survey 1941” accepted as the Northwest Corner of said Section 36, as shown on said 
Parcel Map No. 31-49; said point bears North 02°34’06” West 1345.72 feet from the 
Southwest Corner of the Northwest Quarter of the Northwest Quarter of said Section 36, 
marked by a found #3 rebar pin; thence South 73°56’37” East a distance of 1238.38 feet 
to the Northwesterly corner of that portion of property excepted from lease agreement 
Contract No. N68711-03-RP-01M02 as shown on Record of Survey Map No. 31-47 
recorded in Book of Record of Survey Maps at Page 16, filed as Instrument No. 
2006009040 in the Office of the Recorder in said Mono County; thence along the 
Northerly boundary line of said portion of property excepted from lease agreement North 
86°21’09” East a distance of 259.42 feet to the Northeasterly corner of said portion of 
property excepted from lease agreement; thence along the Easterly boundary line of said 
portion of property South 25°50’39” East a distance of 218.74 feet, to the Southeasterly 
corner of said portion of property excepted from lease agreement, said corner being the 
TRUE POINT OF BEGINNING; thence continuing South 25°50'39" East a distance of 
273.79 feet to a point in the Southerly boundary line of said Parcel 2; thence along said 
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Southerly boundary line North 89°52'32" West (North 89°55’59” West record) a distance 
of 347.56 feet to the Southwesterly corner of said Parcel 2; thence along the Westerly line 
of said Parcel 2 North 00°06'51" West (North 00°06’47” West record) a distance of 5.21 
feet to the beginning of a non-tangent 110.00 foot radius curve concave Northeasterly to 
which a radial line bears South 25°12'13" West; thence leaving said westerly line 
Northwesterly along the arc of said curve through a central angle of 37°35'29" a distance 
of 72.17 feet; thence North 27°12'17" West 266.93 feet to the beginning of a tangent 
203.46 foot radius curve concave Southwesterly; thence Northwesterly along the arc of 
said curve through a central angle of 26°16'33" a distance of 93.31 feet to the beginning 
of a non-tangent 163.97 foot radius curve concave Southeasterly to which a radial line 
bears North 53°04'26" West; thence Northeasterly along the arc of said curve through a 
central angle of 44°34'49" a distance of 127.58 feet to said Northwesterly corner of said 
portion of property excepted from lease agreement to which a radial line bears North 
08°29’37” West; thence non-tangent to said curve along the Westerly line of said portion 
of property excepted from lease agreement; South 24°32'05" East 231.71 feet to the 
Southwesterly corner of said portion of property excepted from lease agreement; thence 
along the Southerly boundary line of said portion of property excepted from lease 
agreement North 83°16'28" East a distance of 259.82 feet to the TRUE POINT OF 
BEGINNING. 
 
Containing 2.431 acres, more or less or 105915 square feet, more or less.
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EXHIBIT J 
 

PROCEDURES FOR REVIEW OF DESIGN MATERIALS 
 

1. The Company acknowledges that the Schedule is “fast track” for design and 
construction.  In order to accommodate the expedited nature of the Schedule and 
to avoid delays in the progress of the Work, the Company must make timely 
decisions and grant approvals for the Design Materials and Design Work when 
requested by the Design/Builder. 

 
2. The Company will provide written approval within Days of requested 

review for Design Materials and Design Work.  The Company acknowledges that, 
after such time, if any, that the parties execute the Construction Modification, the 
design Subcontractor and/or its consultants will not stop work during the review 
and approval period, and that delays in issuing review comments may impact the 
Substantial Completion dates.  The Company will inform the Design/Builder of 
any element of the Design Material or Design Work that is not acceptable at the 
time of such review.  If the Company does not provide a written response within 
the review time, then after three Business Days written notice from 
the Design/Builder, the Company will have been deemed to approve the Design 
Materials or Design Work.  

 
3. Except for the final Construction Documents, all Company approvals, comments, 

and/or modifications will be incorporated into the next document iteration.  The 
Design/Builder and its Design Subcontractor will not be required to produce 
revisions to review documents, unless said documents are unacceptable to the 
Company.  Comments and/or modifications to the final Construction Documents 
will be incorporated and issued through addenda or modification of the relevant 
document. 
 

4. Notwithstanding the foregoing or anything else to the contrary in this Agreement 
the Company acknowledges and agrees that it shall be entitled to review the 
Design Materials and Design Work only at the following stages: 
 
(a) the review of the Scope of Work Submittal Documents as part of evaluating 
the Design/Builder’s Proposal; and 

 (b) the review of the 100% complete set of Construction Documents. 
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EXHIBIT L 
 

INSURANCE REQUIREMENTS 
 

Prior to commencement of any work under this Agreement and, except as noted below, 
until the completion and final payment is made for the work, the Design/Builder, as a 
Cost of Work, shall purchase and maintain in a company or companies lawfully 
authorized to do business in the jurisdiction in which the Project is located, insurance 
which protects the Design/Builder from claims which may arise from the work 
performed. Such insurance will be placed with insurance company or companies having 
an A.M. Best Rating of  Certificates of Insurance will be furnished to the Company 
evidencing the required coverages as outlined below and will evidence the dates of such 
coverage. The Design/Builder will require each Subcontractor to obtain insurance 
coverage in types and amounts commensurate with industry practice and the scope of 
their respective subcontract. 
 
1. Workers’ Compensation and Employers Liability Coverage to comply with the laws 

of California where the project is located and elsewhere as may be required. Coverage 
shall include: 

2. Commercial General Liability Coverage:  Coverage to include the following 
extensions; 
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3. Automobile Liability Coverage:  Coverage for damages because of bodily injury, 

death or a person or persons, or property damage arising out of the ownership, 
maintenance or use of a motor vehicle. 
 

 
4. Commercial Umbrella Liability:  Coverage will apply excess of the Employer’s 

Liability Limits, Commercial Automobile Liability Limits, and Commercial General 
Liability Limits.  Coverage to be written on a following form (except for 
Products/Completed Operations) 

 
5.   Builder’s Risk Coverage:   
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7.   The Design/Builder will endorse the Commercial General Liability, Automobile 

Liability and Umbrella Policies to include the Company and the DoN as additional 
insureds using overage is to be endorsed to 
reflect that this insurance is to be primary and non-contributory for the Company, and 
the DoN, and shall include a waiver of subrogation for each of these entities. 

 
8.   The Design/Builder shall file Certificates of Insurance with the Company prior to the 

commencement of work and/or payment. Such Certificates shall be subject to the 
approval of the Company as to the adequacy of protection and qualifications of the 
insurer. In the event that the Design/Builder fails to furnish and maintain the required 
insurance and provide satisfactory evidence thereof, the Company shall provide a 

notice to the Design/Builder. Thereafter the Company shall have the right 
to purchase and maintain insurance coverage as required per this Exhibit L, and 
Design/Builder agrees to pay the cost of said insurance to the Company. 

 
9.    Company’s Liability Insurance and Project-Specific Professional Liability Insurance 
 

The Company shall be responsible for purchasing and maintaining the Company’s 
usual liability insurance, if desired. Optionally, the Company may purchase and 
maintain other insurance for self-protection against claims which may arise from 
operations under this Agreement. The Design/Builder shall not be responsible for 
purchasing and maintaining this optional Company’s liability insurance unless 
specifically required by the Contract Documents. 
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EXHIBIT M 
 

DESIGN GROUP MEMBERS  
 
 

 
[To be provided by the Design/Builder]
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EXHIBIT N-1 
 

 
 

[TO BE INCLUDED IN THE CONSTRUCTION MODIFICATION]
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EXHIBIT N-2 
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EXHIBIT O 
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EXHIBIT P 
 

DAVIS-BACON COMPLIANCE 
 
 

Design/Builder Audit Procedure: 
 

1. Design/Builder (which also may be referred to in this Exhibit P as “Contractor” or 
“Prime  Contractor”) shall comply with, and require subcontractors through their 
Subcontract Agreements to comply with, provisions of the Davis-Bacon Act and the 
Wage Decision attached hereto as Appendix P-1, and the Payrolls and Basic Records 
provision.  The provisions of the Davis-Bacon Act, as implemented by Federal 
Acquisition Regulation (FAR) 52.222-6, applicable to this Agreement are provided 
below.    

 
2.   Design/Builder shall require each subcontractor to submit their weekly payroll reports for 

the month to the Design/Builder no later than the 7th day after the date the 
subcontractor’s employees are paid their last payment for the month.  Subcontractors 
shall be advised that more frequent submissions may be required to resolve certain issues.  

 
3.   Design/Builder shall take appropriate action to ensure that employees performing work 

on the project are properly classified and listed on the reports, and that minimum wages 
and fringe benefits required by the Wage Decision are being paid.  Design/Builder also 
shall be responsible for reconciling, as necessary, the subcontractor’s payroll reports with 
its daily reports; conducting interviews, as appropriate, with subcontractor employees to 
verify actual wages being paid; and identifying discrepancies and possible violations. 

 
4.   Design/Builder shall notify subcontractors of discrepancies and possible violations, and 

ensure that corrective actions, if required, are taken within 30 days.  If the Design/Builder 
and the subcontractor cannot resolve discrepancies or possible violations, or required 
corrective actions have not been taken within 30 days, the Design/Builder shall submit a 
report in detail to the Managing Member. 

 
5.   Design/Builder shall make all documents and materials, including its own certified 

payroll reports, notifications regarding discrepancies and possible violations, and records 
concerning all follow-up actions, available to Managing Member upon request. 

 
6.   Formal response by the Design/Builder to Department of Labor representatives, 

Congressional offices, or other interested parties shall be coordinated by the Managing 
Member with the Naval Facilities Engineering Command Business Agreement Manager 
for the project and Labor Advisor prior to responding.  
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7.   Davis-Bacon Act (July 2005) 
 

(a)  Definition.—“Site of the work”— 

(1)  Means-- 

(i)  The primary site of the work.  The physical place or places where the 
construction called for in the contract will remain when work on it is completed; 
and 

(ii)  The secondary site of the work, if any.  Any other site where a significant 
portion of the building or work is constructed, provided that such site is— 

(A)  Located in the United States; and 

(B)  Established specifically for the performance of the contract or project; 

(2)  Except as provided in paragraph (3) of this definition, includes any fabrication plants, 
mobile factories, batch plants, borrow pits, job headquarters, tool yards, etc., provided— 

(i)  They are dedicated exclusively, or nearly so, to performance of the contract or 
project; and 

(ii)  They are adjacent or virtually adjacent to the “primary site of the work” as 
defined in paragraph (a)(1)(i), or the “secondary site of the work” as defined in 
paragraph (a)(1)(ii) of this definition; 

(3)  Does not include permanent home offices, branch plant establishments, fabrication 
plants, or tool yards of a Contractor or subcontractor whose locations and continuance in 
operation are determined wholly without regard to a particular Federal contract or 
project.  In addition, fabrication plants, batch plants, borrow pits, job headquarters, yards, 
etc., of a commercial or material supplier which are established by a supplier of materials 
for the project before opening of bids and not on the Project site, are not included in the 
“site of the work.”  Such permanent, previously established facilities are not a part of the 
“site of the work” even if the operations for a period of time may be dedicated 
exclusively or nearly so, to the performance of a contract. 

(b) 

(1)  All laborers and mechanics employed or working upon the site of the work will be 
paid unconditionally and not less often than once a week, and without subsequent 
deduction or rebate on any account (except such payroll deductions as are permitted by 
regulations issued by the Secretary of Labor under the Copeland Act (29 CFR Part 3)), 
the full amount of wages and bona fide fringe benefits (or cash equivalents thereof) due 
at time of payment computed at rates not less than those contained in the wage 
determination of the Secretary of Labor which is attached hereto and made a part hereof, 
or as may be incorporated for a secondary site of the work, regardless of any contractual 
relationship which may be alleged to exist between the Contractor and such laborers and 
mechanics.  Any wage determination incorporated for a secondary site of the work shall 
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be effective from the first day on which work under the contract was performed at that 
site and shall be incorporated without any adjustment in contract price or estimated cost.  
Laborers employed by the construction Contractor or construction subcontractor that are 
transporting portions of the building or work between the secondary site of the work and 
the primary site of the work shall be paid in accordance with the wage determination 
applicable to the primary site of the work. 

(2)  Contributions made or costs reasonably anticipated for bona fide fringe benefits 
under section 1(b)(2) of the Davis-Bacon Act on behalf of laborers or mechanics are 
considered wages paid to such laborers or mechanics, subject to the provisions of 
paragraph (e) of this clause; also, regular contributions made or costs incurred for more 
than a weekly period (but not less often than quarterly) under plans, funds, or programs 
which cover the particular weekly period, are deemed to be constructively made or 
incurred during such period. 

(3)  Such laborers and mechanics shall be paid not less than the appropriate wage rate and 
fringe benefits in the wage determination for the classification of work actually 
performed, without regard to skill, except as provided in the clause entitled Apprentices 
and Trainees. Laborers or mechanics performing work in more than one classification 
may be compensated at the rate specified for each classification for the time actually 
worked therein; provided, that the employer’s payroll records accurately set forth the 
time spent in each classification in which work is performed. 

(4)  The wage determination (including any additional classifications and wage rates 
conformed under paragraph (c) of this clause) and the Davis-Bacon poster (WH-1321) 
shall be posted at all times by the Contractor and its subcontractors at the site of the work 
in a prominent and accessible place where it can be easily seen by the workers. 

(c) 

(1)  The Contracting Officer shall require that any class of laborers or mechanics which is 
not listed in the wage determination and which is to be employed under the contract shall 
be classified in conformance with the wage determination.  The Contracting Officer shall 
approve an additional classification and wage rate and fringe benefits therefor only when 
all the following criteria have been met: 

(i)  The work to be performed by the classification requested is not performed by 
a classification in the wage determination. 

(ii)  The classification is utilized in the area by the construction industry. 

(iii)  The proposed wage rate, including any bona fide fringe benefits, bears a 
reasonable relationship to the wage rates contained in the wage determination. 

(2)  If the Contractor and the laborers and mechanics to be employed in the classification 
(if known), or their representatives, and the Contracting Officer agree on the 
classification and wage rate (including the amount designated for fringe benefits, where 
appropriate), a report of the action taken shall be sent by the Contracting Officer to the 
Administrator of the: Wage and Hour Division, Employment Standards Administration, 
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U.S. Department of Labor, Washington, DC 20210.  The Administrator or an authorized 
representative will approve, modify, or disapprove every additional classification action 
within 30 days of receipt and so advise the Contracting Officer or will notify the 
Contracting Officer within the 30-day period that additional time is necessary. 

(3)  In the event the Contractor, the laborers or mechanics to be employed in the 
classification, or their representatives, and the Contracting Officer do not agree on the 
proposed classification and wage rate (including the amount designated for fringe 
benefits, where appropriate), the Contracting Officer shall refer the questions, including 
the views of all interested parties and the recommendation of the Contracting Officer, to 
the Administrator of the Wage and Hour Division for determination.  The Administrator, 
or an authorized representative, will issue a determination within 30 days of receipt and 
so advise the Contracting Officer or will notify the Contracting Officer within the 30-day 
period that additional time is necessary. 

(4)  The wage rate (including fringe benefits, where appropriate) determined pursuant to 
subparagraphs (c)(2) and (c)(3) of this clause shall be paid to all workers performing 
work in the classification under this contract from the first day on which work is 
performed in the classification. 

(d)  Whenever the minimum wage rate prescribed in the contract for a class of laborers or 
mechanics includes a fringe benefit which is not expressed as an hourly rate, the 
Contractor shall either pay the benefit as stated in the wage determination or shall pay 
another bona fide fringe benefit or an hourly cash equivalent thereof. 
(e) If the Contractor does not make payments to a trustee or other third person, the 
Contractor may consider as part of the wages of any laborer or mechanic the amount of 
any costs reasonably anticipated in providing bona fide fringe benefits under a plan or 
program; provided, That the Secretary of Labor has found, upon the written request of 
the Contractor, that the applicable standards of the Davis-Bacon Act have been met.  
The Secretary of Labor may require the Contractor to set aside in a separate account 
assets for the meeting of obligations under the plan or program.  

(End of clause) 

Any action on the part of the Contracting Officer will be arranged by the Naval 
Facilities Engineering Command Business Agreement Manager and Labor Advisor.   

8.   Payrolls and Basic Records.   

(a) Payrolls and basic records relating thereto shall be maintained by the Contractor and 
subcontractors during the course of the work and preserved for a period of 3 years 
thereafter for all laborers and mechanics working at the site of the work. Such records 
shall contain the name, address, and social security number of each such worker, his or 
her correct classification, hourly rates of wages paid (including rates of contributions or 
costs anticipated for bona fide fringe benefits or cash equivalents thereof of the types 
described in section 1(b)(2)(B) of the Davis-Bacon Act), daily and weekly number of 
hours worked, deductions made, and actual wages paid. Whenever the Secretary of 
Labor has found, under paragraph (e) of the clause entitled Davis-Bacon Act, that the 
wages of any laborer or mechanic include the amount of any costs reasonably 



  

Exh. P-5 

anticipated in providing benefits under a plan or program described in section 1(b)(2)(B) 
of the Davis-Bacon Act, the Contractor and subcontractors shall maintain records which 
show that the commitment to provide such benefits is enforceable, that the plan or 
program is financially responsible, and that the plan or program has been communicated 
in writing to the laborers or mechanics affected, and records which show the costs 
anticipated or the actual cost incurred in providing such benefits. Contractors and 
subcontractors employing apprentices or trainees under approved programs shall 
maintain written evidence of the registration of apprenticeship programs and 
certification of trainee programs, the registration of the apprentices and trainees, and the 
ratios and wage rates prescribed in the applicable programs.  

(b)(1) The Contractor shall prepare and retain and subcontractors submit for each week 
in which any contract work is performed a copy of all payrolls to the Contractor no later 
than the 7th day after the date the subcontractor’s employees are paid their last payment 
for the month.  The payrolls submitted shall set out accurately and completely all of the 
information required to be maintained under paragraph (a) of this clause. This 
information may be submitted in any form desired. Optional Form WH-347 (Federal 
Stock Number 029-005-00014-1) is available for this purpose and may be purchased 
from the Superintendent of Documents, U.S. Government Printing Office, Washington, 
DC  20402.  

The Prime Contractor is responsible for the submission of copies of payrolls by all 
subcontractors.  

(2) Each payroll submitted shall be accompanied by a “Statement of Compliance,” 
signed by the Contractor or subcontractor or his or her agent who pays or supervises the 
payment of the persons employed under the contract and shall certify-  

(i) That the payroll for the payroll period contains the information required to be 
maintained under paragraph (a) of this clause and that such information is correct 
and complete;  

(ii) That each laborer or mechanic (including each helper, apprentice, and trainee) 
employed on the contract during the payroll period has been paid the full weekly 
wages earned, without rebate, either directly or indirectly, and that no deductions 
have been made either directly or indirectly from the full wages earned, other than 
permissible deductions as set forth in the Regulations, 29 CFR part 3; and  

(iii) That each laborer or mechanic has been paid not less than the applicable wage 
rates and fringe benefits or cash equivalents for the classification of work 
performed, as specified in the applicable wage determination incorporated into the 
contract.  

(3) The weekly submission of a properly executed certification set forth on the reverse 
side of Optional Form WH-347 shall satisfy the requirement for submission of the 
“Statement of Compliance” required by paragraph (b)(2) of this clause.  

(4) The falsification of any of the certifications in this clause may subject the Contractor 
or subcontractor to civil or criminal prosecution under Section 1001 of Title 18 and 
Section 3729 of Title 31 of the United States Code.  
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(c) The Contractor or subcontractor shall make the records required under paragraph (a) 
of this clause available for inspection, copying, or transcription by the Prime Contractor, 
the Managing Member of the partnership, and the Naval Facilities Engineering 
Command Business Agreement Manager or Labor Advisor.  The Contractor or 
subcontractor shall permit Prime Contractor, the Managing Member or representatives 
of the Department of Labor to interview employees during working hours on the job. If 
the Contractor or subcontractor fails to submit required records or to make them 
available, the Prime Contractor or Managing Member may, after written notice to the 
Contractor or subcontractor, take such action as may be necessary to cause the 
suspension of any further payment. Furthermore, failure to submit the required records 
upon request or to make such records available may be grounds for debarment action 
pursuant to 29 CFR 5.12.  

9. Additional clarification and guidance may be issued regarding the implementation and 
enforcement of the Davis-Bacon Act under the Design/Build Agreement. 
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APPENDIX P-1 
 

DAVIS BACON WAGE DETERMINATION 
  

General Decision Number: CA100031 04/16/2010 CA31 
 
Counties: Inyo, Kern and Mono Counties in California 
 
 

[See Attached Copy of General Decision Number CA100031 04/16/2010 CA31] 
 
 



General Decision Number: CA100031 04/16/2010  CA31 
 
Superseded General Decision Number: CA20080031 
 
State: California 
 
Construction Types: Building, Heavy (Heavy and Dredging) and  
Highway 
 
 
Counties: Inyo, Kern and Mono Counties in California. 
 
BUILDING CONSTRUCTION PROJECTS; DREDGING PROJECTS (does not 
include hopper dredge work); HEAVY CONSTRUCTION PROJECTS (does 
not include water well drilling); HIGHWAY CONSTRUCTION PROJECTS. 
 
 
Modification Number     Publication Date 
          0              03/12/2010 
          1              03/26/2010 
          2              04/02/2010 
          3              04/16/2010 
 
 ASBE0005-001 01/01/2010 
 
INYO AND KERN 
 
                                  Rates          Fringes 
 
Fire Stop Technician    
(Application of Firestopping    
Materials for wall openings    
and penetrations in walls,    
floors, ceilings and curtain    
walls)...........................$ 24.21            13.76 
Insulator/asbestos worker    
(Includes the application of    
all  insulating materials,    
protective  coverings,    
coatings & finishes to  all    
types of mechanical systems).....$ 32.93            15.32 
---------------------------------------------------------------- 
 ASBE0005-005 01/01/2010 
 
INYO AND KERN 
 
                                  Rates          Fringes 
 
Asbestos Removal    
worker/hazardous material    
handler (Includes    
preparation, wetting,    
stripping, removal,    
scrapping, vacuuming, bagging    
and disposing of all    
insulation materials from    
mechanical systems, whether    
they contain asbestos or not)....$ 18.85             8.03 
---------------------------------------------------------------- 
 ASBE0016-003 01/01/2010 
 
MONO 
 
                                  Rates          Fringes 
 
Asbestos Workers/Insulator    
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(Includes the application of    
all  insulating materials,    
protective  coverings,    
coatings, and finishes to all    
types of mechanical systems).....$ 39.78            16.66 
---------------------------------------------------------------- 
 BOIL0092-005 10/01/2009 
 
INYO AND KERN 
 
                                  Rates          Fringes 
 
BOILERMAKER......................$ 40.22            22.26 
---------------------------------------------------------------- 
 BOIL0549-003 01/01/2009 
 
MONO COUNTY 
 
                                  Rates          Fringes 
 
BOILERMAKER......................$ 37.01            22.25 
---------------------------------------------------------------- 
 BRCA0004-005 05/01/2009 
 
                                  Rates          Fringes 
 
BRICKLAYER; MARBLE SETTER........$ 34.64            11.15 
---------------------------------------------------------------- 
 BRCA0018-010 09/01/2009 
 
                                  Rates          Fringes 
 
TERRAZZO FINISHER................$ 26.59             9.62 
TERRAZZO WORKER/SETTER...........$ 33.63            10.46 
---------------------------------------------------------------- 
 BRCA0018-011 08/01/2009 
 
                                  Rates          Fringes 
 
TILE LAYER.......................$ 30.04            10.84 
---------------------------------------------------------------- 
 BRCA0018-012 06/01/2008 
 
KERN 
 
                                  Rates          Fringes 
 
MARBLE FINISHER..................$ 25.52             9.08 
TILE FINISHER....................$ 21.07             7.88 
---------------------------------------------------------------- 
 CARP0409-002 07/01/2008 
 
                                  Rates          Fringes 
 
Diver   
     (1) Wet.....................$ 663.68            9.82 
     (2) Standby.................$ 331.84            9.82 
     (3) Tender..................$ 323.84            9.82 
     (4) Assistant Tender........$ 299.84            9.82 
 
Amounts in "Rates' column are per day 
---------------------------------------------------------------- 
 CARP0409-005 07/01/2009 
 
                                  Rates          Fringes 
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Drywall   
     DRYWALL INSTALLER/LATHER....$ 37.35            10.58 
     STOCKER/SCRAPPER............$ 10.00             6.67 
---------------------------------------------------------------- 
 CARP0409-006 07/01/2008 
 
                                  Rates          Fringes 
 
CARPENTER   
     (01)  Carpenter, cabinet  
     installer, insulation  
     installer, floor worker  
     and acoustical installer....$ 36.78             9.82 
     (02)  Millwright............$ 37.85             9.82 
     (03)  Pile driver; Derrick  
     barge; Bridge or Dock  
     Carpenter; Heavy framer;  
     Rockslinger; Rock  
     Bargeman; Scowman...........$ 37.48             9.82 
     (04)  Shingler (Commercial).$ 36.91             9.82 
     (05)  Table Power Saw  
     Operator....................$ 36.88             9.82 
     (06)  Pneumatic Nailer or  
     Power Stapler...............$ 37.03             9.82 
     (07)  Roof Loader of  
     Shingles (Commercial).......$ 25.84             9.82 
     (08)  Saw Filer.............$ 36.87             9.82 
     (09)  Scaffold Builder......$ 28.55             9.82 
 
  FOOTNOTE: Work of forming in the construction of open cut 
  sewers or storm drains, on operations in which horizontal 
  lagging is used in conjunction with steel H-Beams driven or 
  placed in pre-drilled holes, for that portion of a lagged 
  trench against which concrete is poured, namely, as a 
  substitute for back forms (which work is performed by 
  piledrivers): $0.13 per hour additional. 
---------------------------------------------------------------- 
 ELEC0011-002 02/01/2010 
 
COMMUNICATIONS AND SYSTEMS WORK 
 
                                  Rates          Fringes 
 
Communications System   
     Installer...................$ 26.99          3%+8.64 
     Technician..................$ 28.79          3%+8.64 
 
SCOPE OF WORK:  
  Installation, testing, service and maintenance of systems 
  utilizing the transmission and/or transference of voice, 
  sound, vision and digital for commercial, educational, 
  security and entertainment purposes for the following: TV 
  monitoring and surveillance, background-foreground music, 
  intercom and telephone interconnect, inventory control 
  systems, microwave transmission, multi-media, multiplex, 
  nurse call systems, radio page, school intercom and sound, 
  burglar alarms, fire alarm (see last paragraph below) and 
  low voltage master clock systems in commercial buildings. 
  Communication Systems that transmit or receive information 
  and/or control systems that are intrinsic to the above 
  listed systems; inclusion or exclusion of terminations and 
  testings of conductors determined by their function; 
  excluding all other data systems or multiple systems which 
  include control function or power supply; excluding 
  installation of raceway systems, conduit systems, line 
  voltage work, and energy management systems.  Does not 
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  cover work performed at China Lake Naval Ordnance Test 
  Station.  Fire alarm work shall be performed at the current 
  inside wireman total cost package. 
---------------------------------------------------------------- 
 ELEC0428-001 12/01/2009 
 
                                  Rates          Fringes 
 
CABLE SPLICER   
     China Lake Naval Weaons  
     Center, Edwards AFB.........$ 41.00         3%+16.14 
     Remainder of Kern County....$ 35.37         3%+16.14 
ELECTRICIAN   
     China Lake Naval Weapons  
     Center, Edwards AFB.........$ 37.78         3%+16.14 
     Remainder of Kern County....$ 32.15         3%+16.14 
---------------------------------------------------------------- 
 ELEC0477-001 06/01/2009 
 
INYO AND MONO 
 
                                  Rates          Fringes 
 
ELECTRICIAN......................$ 34.00         3%+14.95 
 
CABLE SPLICER:  $1.00 above Electrician. 
TUNNEL WORK:  10% above Electrician. 
---------------------------------------------------------------- 
 ELEC1245-001 06/01/2009 
 
                                  Rates          Fringes 
 
LINE CONSTRUCTION   
     (1) Lineman; Cable splicer..$ 44.47            13.11 
     (2) Equipment specialist  
     (operates crawler  
     tractors, commercial motor  
     vehicles, backhoes,  
     trenchers, cranes (50 tons  
     and below), overhead &  
     underground distribution  
     line   equipment)...........$ 35.52            12.07 
     (3) Groundman...............$ 27.17            11.82 
     (4) Powderman...............$ 39.71            12.23 
 
  HOLIDAYS: New Year's Day, M.L. King Day, Memorial Day, 
  Independence Day, Labor Day, Veterans Day, Thanksgiving Day 
  and day after Thanksgiving, Christmas Day 
---------------------------------------------------------------- 
 ELEV0018-001 01/01/2010 
 
                                  Rates          Fringes 
 
ELEVATOR MECHANIC................$ 45.33           20.035 
 
FOOTNOTE: 
  PAID VACATION:  Employer contributes 8% of regular hourly 
  rate as vacation pay credit for employees with more than 5 
  years of service, and 6% for 6 months to 5 years of service. 
  PAID HOLIDAYS: New Years Day, Memorial Day, Independence Day, 
  Labor Day, Veterans Day, Thanksgiving Day, Friday after 
  Thanksgiving, and Christmas Day. 
---------------------------------------------------------------- 
 ENGI0012-003 07/01/2009 
 
                                  Rates          Fringes 
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OPERATOR:   Power Equipment    
(All Other Work)   
     GROUP  1....................$ 36.83            17.22 
     GROUP  2....................$ 37.61            17.22 
     GROUP  3....................$ 37.90            17.22 
     GROUP  4....................$ 39.39            17.22 
     GROUP  5....................$ 40.49            17.22 
     GROUP  6....................$ 39.61            17.22 
     GROUP  7....................$ 40.71            17.22 
     GROUP  8....................$ 39.72            17.22 
     GROUP  9....................$ 40.82            17.22 
     GROUP 10....................$ 39.84            17.22 
     GROUP 11....................$ 40.94            17.22 
     GROUP 12....................$ 40.01            17.22 
     GROUP 13....................$ 40.11            17.22 
     GROUP 14....................$ 40.14            17.22 
     GROUP 15....................$ 40.22            17.22 
     GROUP 16....................$ 40.34            17.22 
     GROUP 17....................$ 40.51            17.22 
     GROUP 18....................$ 40.61            17.22 
     GROUP 19....................$ 40.72            17.22 
     GROUP 20....................$ 40.84            17.22 
     GROUP 21....................$ 41.01            17.22 
     GROUP 22....................$ 41.11            17.22 
     GROUP 23....................$ 41.22            17.22 
     GROUP 24....................$ 41.34            17.22 
     GROUP 25....................$ 41.51            17.22 
OPERATOR:   Power Equipment    
(Cranes, Piledriving &    
Hoisting)   
     GROUP  1....................$ 38.18            17.22 
     GROUP  2....................$ 38.96            17.22 
     GROUP  3....................$ 39.25            17.22 
     GROUP  4....................$ 39.39            17.22 
     GROUP  5....................$ 39.61            17.22 
     GROUP  6....................$ 39.72            17.22 
     GROUP  7....................$ 39.84            17.22 
     GROUP  8....................$ 40.01            17.22 
     GROUP  9....................$ 40.18            17.22 
     GROUP 10....................$ 41.18            17.22 
     GROUP 11....................$ 42.18            17.22 
     GROUP 12....................$ 43.18            17.22 
     GROUP 13....................$ 44.18            17.22 
OPERATOR:   Power Equipment    
(Tunnel Work)   
     GROUP  1....................$ 38.68            17.22 
     GROUP  2....................$ 39.46            17.22 
     GROUP  3....................$ 39.75            17.22 
     GROUP  4....................$ 39.89            17.22 
     GROUP  5....................$ 40.11            17.22 
     GROUP  6....................$ 40.22            17.22 
     GROUP  7....................$ 40.34            17.22 
 
PREMIUM PAY: 
  $3.75 per hour shall be paid on all Power Equipment Operator 
  work on the followng Military Bases: China Lake Naval 
  Reserve, Vandenberg AFB, Point Arguello, Seely Naval Base, 
  Fort Irwin, Nebo Annex Marine Base, Marine Corp Logistics 
  Base Yermo, Edwards AFB, 29 Palms Marine Base and Camp 
  Pendleton 
 
  Workers required to suit up and work in a hazardous material 
  environment: $2.00 per hour additional.  Combination mixer 
  and compressor operator on gunite work shall be classified 
  as a concrete mobile mixer operator. 
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SEE ZONE DEFINITIONS AFTER CLASSIFICATIONS 
 
POWER EQUIPMENT OPERATORS CLASSIFICATIONS  
 
  GROUP 1: Bargeman; Brakeman; Compressor operator; Ditch 
  Witch, with seat or similar type equipment; Elevator 
  operator-inside; Engineer Oiler; Forklift operator 
  (includes loed, lull or similar types under 5 tons; 
  Generator operator; Generator, pump or compressor plant 
  operator; Pump operator; Signalman; Switchman 
 
  GROUP 2: Asphalt-rubber plant operator (nurse tank operator); 
  Concrete mixer operator-skip type; Conveyor operator; 
  Fireman; Forklift operator (includes loed, lull or similar 
  types over 5 tons; Hydrostatic pump operator; oiler crusher 
  (asphalt or concrete plant); Petromat laydown machine; PJU 
  side dum jack; Screening and conveyor machine operator (or 
  similar types); Skiploader (wheel type up to 3/4 yd. 
  without attachment); Tar pot fireman; Temporary heating 
  plant operator; Trenching machine oiler 
 
  GROUP 3: Asphalt-rubber blend operator; Bobcat or similar 
  type (Skid steer); Equipment greaser (rack); Ford Ferguson 
  (with dragtype attachments); Helicopter radioman (ground); 
  Stationary pipe wrapping and cleaning machine operator 
 
  GROUP 4: Asphalt plant fireman; Backhoe operator (mini-max or 
  similar type); Boring machine operator; Boxman or mixerman 
  (asphalt or concrete); Chip spreading machine operator; 
  Concrete cleaning decontamination machine operator; 
  Concrete Pump Operator (small portable); Drilling machine 
  operator, small auger types (Texoma super economatic or 
  similar types - Hughes 100 or 200 or similar types - 
  drilling depth of 30' maximum); Equipment greaser (grease 
  truck); Guard rail post driver operator; Highline cableway 
  signalman; Horizontal Directional Drilling Machine; 
  Hydra-hammer-aero stomper; Micro Tunneling (above ground 
  tunnel); Power concrete curing machine operator; Power 
  concrete saw operator; Power-driven jumbo form setter 
  operator; Power sweeper operator; Rock Wheel Saw/Trencher; 
  Roller operator (compacting); Screed operator (asphalt or 
  concrete); Trenching machine operator (up to 6 ft.); Vacuum 
  or much truck 
  
GROUP 5: Equipment Greaser (Grease Truck/Multi Shift).  
 
  GROUP 6: Articulating material hauler; Asphalt plant 
  engineer; Batch plant operator; Bit sharpener; Concrete 
  joint machine operator (canal and similar type); Concrete 
  planer operator; Dandy digger; Deck engine operator; 
  Derrickman (oilfield type); Drilling machine operator, 
  bucket or auger types (Calweld 100 bucket or similar types 
  - Watson 1000 auger or similar types - Texoma 330, 500 or 
  600 auger or similar types - drilling depth of 45' 
  maximum); Drilling machine operator; Hydrographic seeder 
  machine operator (straw, pulp or seed), Jackson track 
  maintainer, or similar type; Kalamazoo Switch tamper, or 
  similar type; Machine tool operator; Maginnis internal full 
  slab vibrator, Mechanical berm, curb or gutter(concrete or 
  asphalt); Mechanical finisher operator (concrete, 
  Clary-Johnson-Bidwell or similar); Micro tunnel system 
  (below ground); Pavement breaker operator (truck mounted); 
  Road oil mixing machine operator; Roller operator (asphalt 
  or finish), rubber-tired earth moving equipment (single 
  engine, up to and including 25 yds. struck); Self-propelled 

Page 6 of 21

4/29/2010http://www.wdol.gov/wdol/scafiles/davisbacon/CA31.dvb



  tar pipelining machine operator; Skiploader operator 
  (crawler and wheel type, over 3/4 yd. and up to and 
  including 1-1/2 yds.); Slip form pump operator (power 
  driven hydraulic lifting device for concrete forms); 
  Tractor operator-bulldozer, tamper-scraper (single engine, 
  up to 100 h.p. flywheel and similar types, up to and 
  including D-5 and similar types); Tugger hoist operator (1 
  drum); Ultra high pressure waterjet cutting tool system 
  operator; Vacuum blasting machine operator 
 
GROUP 7: Welder - General 
 
  GROUP 8: Asphalt or concrete spreading operator (tamping or 
  finishing); Asphalt paving machine operator (Barber Greene 
  or similar type); Asphalt-rubber distribution operator; 
  Backhoe operator (up to and including 3/4 yd.), small ford, 
  Case or similar; Cast-in-place pipe laying machine 
  operator; Combination mixer and compressor operator (gunite 
  work); Compactor operator (self-propelled); Concrete mixer 
  operator (paving); Crushing plant operator; Drill Doctor; 
  Drilling machine operator, Bucket or auger types (Calweld 
  150 bucket or similar types - Watson 1500, 2000 2500 auger 
  or similar types - Texoma 700, 800 auger or similar types - 
  drilling depth of 60' maximum); Elevating grader operator; 
  Grade checker; Gradall operator; Grouting machine operator; 
  Heavy-duty repairman; Heavy equipment robotics operator; 
  Kalamazoo balliste regulator or similar type; Kolman belt 
  loader and similar type; Le Tourneau blob compactor or 
  similar type; Loader operator (Athey, Euclid, Sierra and 
  similar types); Mobark Chipper or similar; Ozzie padder or 
  similar types; P.C. slot saw; Pneumatic concrete placing 
  machine operator (Hackley-Presswell or similar type); 
  Pumpcrete gun operator; Rock Drill or similar types; Rotary 
  drill operator (excluding caisson type); Rubber-tired 
  earth-moving equipment operator (single engine, 
  caterpillar, Euclid, Athey Wagon and similar types with any 
  and all attachments over 25 yds. up to and including 50 cu. 
  yds. struck); Rubber-tired earth-moving equipment operator 
  (multiple engine up to and including 25 yds. struck); 
  Rubber-tired scraper operator (self-loading paddle wheel 
  type-John Deere, 1040 and similar single unit); Self- 
  propelled curb and gutter machine operator; Shuttle buggy; 
  Skiploader operator (crawler and wheel type over 1-1/2 yds. 
  up to and including 6-1/2 yds.); Soil remediation plant 
  operator; Surface heaters and planer operator; Tractor 
  compressor drill combination operator; Tractor operator 
  (any type larger than D-5 - 100 flywheel h.p. and over, or 
  similar-bulldozer, tamper, scraper and push tractor single 
  engine); Tractor operator (boom attachments), Traveling 
  pipe wrapping, cleaning and bendng machine operator; 
  Trenching machine operator (over 6 ft. depth capacity, 
  manufacturer's rating); trenching Machine with Road Miner 
  attachment (over 6 ft depth capacity): Ultra high pressure 
  waterjet cutting tool system mechanic; Water pull 
  (compaction) operator 
 
GROUP 9: Heavy Duty Repairman 
 
  GROUP 10: Drilling machine operator, Bucket or auger types 
  (Calweld 200 B bucket or similar types-Watson 3000 or 5000 
  auger or similar types-Texoma 900 auger or similar 
  types-drilling depth of 105' maximum); Dual drum mixer, 
  dynamic compactor LDC350 (or similar types); Monorail 
  locomotive operator (diesel, gas or electric); Motor 
  patrol-blade operator (single engine); Multiple engine 
  tractor operator (Euclid and similar type-except Quad 9 
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  cat.); Rubber-tired earth-moving equipment operator (single 
  engine, over 50 yds. struck); Pneumatic pipe ramming tool 
  and similar types; Prestressed wrapping machine operator; 
  Rubber-tired earth-moving equipment operator (single 
  engine, over 50 yds. struck); Rubber tired earth moving 
  equipment operator (multiple engine, Euclid, caterpillar 
  and similar over 25 yds. and up to 50 yds. struck), Tower 
  crane repairman; Tractor loader operator (crawler and wheel 
  type over 6-1/2 yds.); Woods mixer operator (and similar 
  Pugmill equipment) 
 
  GROUP 11: Heavy Duty Repairman - Welder Combination, Welder - 
  Certified. 
 
  GROUP 12: Auto grader operator; Automatic slip form operator; 
  Drilling machine operator, bucket or auger types (Calweld, 
  auger 200 CA or similar types - Watson, auger 6000 or 
  similar types - Hughes Super Duty, auger 200 or similar 
  types - drilling depth of 175' maximum); Hoe ram or similar 
  with compressor; Mass excavator operator less tha 750 cu. 
  yards; Mechanical finishing machine operator; Mobile form 
  traveler operator; Motor patrol operator (multi-engine); 
  Pipe mobile machine operator; Rubber-tired earth- moving 
  equipment operator (multiple engine, Euclid, Caterpillar 
  and similar type, over 50 cu. yds. struck); Rubber-tired 
  self- loading scraper operator (paddle-wheel-auger type 
  self-loading - two (2) or more units) 
 
  GROUP 13: Rubber-tired earth-moving equipment operator 
  operating equipment with push-pull system (single engine, 
  up to and including 25 yds. struck) 
 
  GROUP 14: Canal liner operator; Canal trimmer operator; 
  Remote- control earth-moving equipment operator (operating 
  a second piece of equipment: $1.00 per hour additional); 
  Wheel excavator operator (over 750 cu. yds.) 
 
  GROUP 15: Rubber-tired earth-moving equipment operator, 
  operating equipment with push-pull system (single engine, 
  Caterpillar, Euclid, Athey Wagon and similar types with any 
  and all attachments over 25 yds. and up to and including 50 
  yds. struck); Rubber-tired earth-moving equipment operator, 
  operating equipment with push-pull system (multiple 
  engine-up to and including 25 yds. struck) 
 
  GROUP 16: Rubber-tired earth-moving equipment operator, 
  operating equipment with push-pull system (single engine, 
  over 50 yds. struck); Rubber-tired earth-moving equipment 
  operator, operating equipment with push-pull system 
  (multiple engine, Euclid, Caterpillar and similar, over 25 
  yds. and up to 50 yds. struck) 
 
  GROUP 17: Rubber-tired earth-moving equipment operator, 
  operating equipment with push-pull system (multiple engine, 
  Euclid, Caterpillar and similar, over 50 cu. yds. struck); 
  Tandem tractor operator (operating crawler type tractors in 
  tandem - Quad 9 and similar type) 
 
  GROUP 18: Rubber-tired earth-moving equipment operator, 
  operating in tandem (scrapers, belly dumps and similar 
  types in any combination, excluding compaction units - 
  single engine, up to and including 25 yds. struck) 
 
  GROUP 19: Rotex concrete belt operator (or similar types); 
  Rubber-tired earth-moving equipment operator, operating in 
  tandem (scrapers, belly dumps and similar types in any 
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  combination, excluding compaction units - single engine, 
  Caterpillar, Euclid, Athey Wagon and similar types with any 
  and all attachments over 25 yds.and up to and including 50 
  cu. yds. struck); Rubber-tired earth-moving equipment 
  operator, operating in tandem (scrapers, belly dumps and 
  similar types in any combination, excluding compaction 
  units - multiple engine, up to and including 25 yds. struck) 
 
  GROUP 20: Rubber-tired earth-moving equipment operator, 
  operating in tandem (scrapers, belly dumps and similar 
  types in any combination, excluding compaction units - 
  single engine, over 50 yds. struck); Rubber-tired 
  earth-moving equipment operator, operating in tandem 
  (scrapers, belly dumps, and similar types in any 
  combination, excluding compaction units - multiple engine, 
  Euclid, Caterpillar and similar, over 25 yds. and up to 50 
  yds. struck) 
 
  GROUP 21: Rubber-tired earth-moving equipment operator, 
  operating in tandem (scrapers, belly dumps and similar 
  types in any combination, excluding compaction units - 
  multiple engine, Euclid, Caterpillar and similar type, over 
  50 cu. yds. struck) 
 
  GROUP 22: Rubber-tired earth-moving equipment operator, 
  operating equipment with the tandem push-pull system 
  (single engine, up to and including 25 yds. struck) 
 
  GROUP 23: Rubber-tired earth-moving equipment operator, 
  operating equipment with the tandem push-pull system 
  (single engine, Caterpillar, Euclid, Athey Wagon and 
  similar types with any and all attachments over 25 yds. and 
  up to and including 50 yds. struck); Rubber-tired 
  earth-moving equipment operator, operating with the tandem 
  push-pull system (multiple engine, up to and including 25 
  yds. struck) 
 
  GROUP 24: Rubber-tired earth-moving equipment operator, 
  operating equipment with the tandem push-pull system 
  (single engine, over 50 yds. struck); Rubber-tired 
  earth-moving equipment operator, operating equipment with 
  the tandem push-pull system (multiple engine, Euclid, 
  Caterpillar and similar, over 25 yds. and up to 50 yds. 
  struck) 
 
  GROUP 25: Concrete pump operator-truck mounted; Rubber-tired 
  earth-moving equipment operator, operating equipment with 
  the tandem push-pull system (multiple engine, Euclid, 
  Caterpillar and similar type, over 50 cu. yds. struck) 
 
CRANES, PILEDRIVING AND HOISTING EQUIPMENT CLASSIFICATIONS   
 
  GROUP 1: Engineer oiler; Fork lift operator (includes loed, 
  lull   or similar types) 
 
GROUP 2: Truck crane oiler   
 
  GROUP 3: A-frame or winch truck operator; Ross carrier 
  operator (jobsite) 
 
  GROUP 4: Bridge-type unloader and turntable operator; 
  Helicopter hoist operator 
 
  GROUP 5:  Hydraulic boom truck; Stinger crane (Austin-Western 
  or similar type); Tugger hoist operator (1 drum) 
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  GROUP 6: Bridge crane operator; Cretor crane operator; Hoist 
  operator (Chicago boom and similar type); Lift mobile 
  operator; Lift slab machine operator (Vagtborg and similar 
  types); Material hoist and/or manlift operator; Polar 
  gantry crane operator; Self Climbing scaffold (or similar 
  type); Shovel, backhoe, dragline, clamshell operator (over 
  3/4 yd. and up to 5 cu. yds. mrc); Tugger hoist operator 
 
  GROUP 7: Pedestal crane operator; Shovel, backhoe, dragline, 
  clamshell operator (over 5 cu. yds. mrc); Tower crane 
  repair; Tugger hoist operator (3 drum) 
 
  GROUP 8: Crane operator (up to and including 25 ton 
  capacity); Crawler transporter operator; Derrick barge 
  operator (up to and including 25 ton capacity); Hoist 
  operator, stiff legs, Guy derrick or similar type (up to 
  and including 25 ton capacity); Shovel, backhoe, dragline, 
  clamshell operator (over 7 cu. yds., M.R.C.) 
 
  GROUP 9: Crane operator (over 25 tons and up to and including 
  50 tons mrc); Derrick barge operator (over 25 tons up to 
  and including 50 tons mrc); Highline cableway operator; 
  Hoist operator, stiff legs, Guy derrick or similar type 
  (over 25 tons up to and including 50 tons mrc); K-crane 
  operator; Polar crane operator; Self erecting tower crane 
  operator maximum lifting capacity ten tons 
 
  GROUP 10: Crane operator (over 50 tons and up to and 
  including 100 tons mrc); Derrick barge operator (over 50 
  tons up to and including 100 tons mrc); Hoist operator, 
  stiff legs, Guy derrick or similar type (over 50 tons up to 
  and including 100 tons mrc), Mobile tower crane operator 
  (over 50 tons, up to and including 100 tons M.R.C.); Tower 
  crane operator and tower gantry 
 
  GROUP 11: Crane operator (over 100 tons and up to and 
  including 200 tons mrc); Derrick barge operator (over 100 
  tons up to and including 200 tons mrc); Hoist operator, 
  stiff legs, Guy derrick or similar type (over 100 tons up 
  to and including 200 tons mrc); Mobile tower crane operator 
  (over 100 tons up to and including 200 tons mrc) 
 
  GROUP 12: Crane operator (over 200 tons up to and including 
  300 tons mrc); Derrick barge operator (over 200 tons up to 
  and including 300 tons mrc); Hoist operator, stiff legs, 
  Guy derrick or similar type (over 200 tons, up to and 
  including 300 tons mrc); Mobile tower crane operator (over 
  200 tons, up to and including 300 tons mrc) 
 
  GROUP 13: Crane operator (over 300 tons); Derrick barge 
  operator (over 300 tons); Helicopter pilot; Hoist operator, 
  stiff legs, Guy derrick or similar type (over 300 tons); 
  Mobile tower crane operator (over 300 tons) 
 
TUNNEL CLASSIFICATIONS   
 
  GROUP 1: Skiploader (wheel type up to 3/4 yd. without 
  attachment) 
 
GROUP 2: Power-driven jumbo form setter operator   
 
  GROUP 3: Dinkey locomotive or motorperson (up to and 
  including 10 tons) 
 
  GROUP 4: Bit sharpener; Equipment greaser (grease truck); 
  Slip form pump operator (power-driven hydraulic lifting 
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  device for concrete forms); Tugger hoist operator (1 drum); 
  Tunnel locomotive operator (over 10 and up to and including 
  30 tons) 
 
  GROUP 5: Backhoe operator (up to and including 3/4 yd.); 
  Small Ford, Case or similar; Drill doctor; Grouting machine 
  operator; Heading shield operator; Heavy-duty repairperson; 
  Loader operator (Athey, Euclid, Sierra and similar types); 
  Mucking machine operator (1/4 yd., rubber-tired, rail or 
  track type); Pneumatic concrete placing machine operator 
  (Hackley-Presswell or similar type); Pneumatic heading 
  shield (tunnel); Pumpcrete gun operator; Tractor compressor 
  drill combination operator; Tugger hoist operator (2 drum); 
  Tunnel locomotive operator (over 30 tons) 
 
GROUP 6: Heavy Duty Repairman   
 
GROUP 7:  Tunnel mole boring machine operator 
 
ENGINEERS ZONES 
 
$1.00 additional per hour for all of IMPERIAL County and the 
portions of KERN, RIVERSIDE & SAN BERNARDINO Counties as 
defined below: 
 
That area within the following Boundary:  Begin in San 
Bernardino County, approximately 3 miles NE of the intersection 
of I-15 and the California State line at that point which is 
the NW corner of Section 1, T17N,m R14E, San Bernardino 
Meridian.  Continue W in a straight line to that point which is 
the SW corner of the NW ï¿½ of Section 6, T27S, R42E, Mt. Diablo 
Meridian.  Continue North to the intersection with the Inyo 
County Boundary at that point which is the NE corner of the W ï¿½ 
of the N ï¿½ of Section 6, T25S, R42E, MDM.  Continue W along the 
Inyo and San Bernardino County boundary until the intersection 
with Kern County, as that point which is the SE corner of 
Section 34, T24S, R40E, MDM.  Continue W along the Inyo and 
Kern County boundary until the intersection with Tulare County, 
at that point which is the SW corner of the SE ï¿½ of Section 32, 
T24S, R37E, MDM.  Continue W along the Kern and Tulare County 
boundary, until that point which is the NW corner of T25S, 
R32E, MDM.  Continue S following R32E lines to the NW corner of 
T31S, R32E, MDM.  Continue W to the NW corner of T31S, R31E, 
MDM.  Continue S to the SW corner of T32S, R31E, MDM.  Continue 
W to SW corner of SE ï¿½ of Section 34, T32S, R30E, MDM. 
Continue S to SW corner of T11N, R17W, SBM.  Continue E along 
south boundary of T11N, SBM to SW corner of T11N, R7W, SBM. 
Continue S to SW corner of T9N, R7W, SBM.  Continue E along 
south boundary of T9N, SBM to SW corner of T9N, R1E, SBM. 
Continue S along west boundary of R1E, SMB to Riverside County 
line at the SW corner of T1S, R1E, SBM.  Continue E along south 
boundary of T1s, SBM (Riverside County Line) to SW corner of 
T1S, R10E, SBM.  Continue S along west boundary of R10E, SBM to 
Imperial County line at the SW corner of T8S, R10E, SBM. 
Continue W along Imperial and Riverside county line to NW 
corner of T9S, R9E, SBM.  Continue S along the boundary between 
Imperial and San Diego Counties, along the west edge of R9E, 
SBM to the south boundary of Imperial County/California state 
line.  Follow the California state line west to Arizona state 
line, then north to Nevada state line, then continuing NW back 
to start at the point which is the NW corner of Section 1, 
T17N, R14E, SBM 
 
$1.00 additional per hour for portions of SAN LUIS OBISPO, 
KERN, SANTA BARBARA & VENTURA as defined below: 
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That area within the following Boundary:  Begin approximately 5 
miles north of the community of Cholame, on the Monterey County 
and San Luis Obispo County boundary at the NW corner of T25S, 
R16E, Mt. Diablo Meridian.  Continue south along the west side 
of R16E to the SW corner of T30S, R16E, MDM.  Continue E to SW 
corner of T30S, R17E, MDM.  Continue S to SW corner of T31S, 
R17E, MDM.  Continue E to SW corner of T31S, R18E, MDM. 
Continue S along West side of R18E, MDM as it crosses into San 
Bernardino Meridian numbering area and becomes R30W.  Follow 
the west side of R30W, SBM to the SW corner of T9N, R30W, SBM. 
Continue E along the south edge of T9N, SBM to the Santa 
Barbara County and Ventura County boundary at that point whch 
is the SW corner of Section 34.T9N, R24W, SBM, continue S along 
the Ventura County line to that point which is the SW corner of 
the SE ï¿½ of Section 32, T7N, R24W, SBM.   Continue E along the 
south edge of T7N, SBM to the SE corner to T7N, R21W, SBM. 
Continue N along East side of R21W, SBM to Ventura County and 
Kern County boundary at the NE corner of T8N, R21W.  Continue W 
along the Ventura County and Kern County boundary to the SE 
corner of T9N, R21W.  Continue North along the East edge of 
R21W, SBM to the NE corner of T12N, R21W, SBM.  Continue West 
along the north edge of T12N, SBM to the SE corner of T32S, 
R21E, MDM. [T12N SBM is a think strip between T11N SBM and T32S 
MDM]. Continue North along the East side of R21E, MDM to the 
Kings County and Kern County border at the NE corner of T25S, 
R21E, MDM, continue West along the Kings County and Kern County 
Boundary until the intersection of San Luis Obispo County. 
Continue west along the Kings County and San Luis Obispo County 
boundary until the intersection with Monterey County.  Continue 
West along the Monterey County and San Luis Obispo County 
boundary to the beginning point at the NW corner of T25S, R16E, 
MDM. 
 
  
$2.00 additional per hour for INYO and MONO Counties and the 
Northern portion of SAN BERNARDINO County as defined below: 
 
That area within the following Boundary:  Begin at the 
intersection of the northern boundary of Mono County and the 
California state line at the point which is the center of 
Section 17, T10N, R22E, Mt. Diablo Meridian.  Continue S then 
SE along the entire western boundary of Mono County, until it 
reaches Inyo County at the point which is the NE corner of the 
W ï¿½ of the NW ï¿½ of Section 2, T8S, R29E, MDM.  Continue SSE 
along the entire western boundary of Inyo County, until the 
intersection with Kern County at the point which is the SW 
corner of the SE ï¿½ of Section 32, T24S, R37E, MDM.  Continue E 
along the Inyo and Kern County boundary until the intersection 
with San Bernardino County at that point which is the SE corner 
of section 34, T24S, R40E, MDM.  Continue E along the Inyo and 
San Bernardino County boundary until the point which is the NE 
corner of the W ï¿½ of the NW ï¿½ of Section 6, T25S, R42E, MDM. 
Continue S to that point which is the SW corner of the NW ï¿½ of 
Section 6, T27S, R42E, MDM.  Continue E in a straight line to 
the California and Nevada state border at the point which is 
the NW corner of Section 1, T17N, R14E, San Bernardino 
Meridian.  Then continue NW along the state line to the 
starting point, which is the center of Section 18, T10N, R22E, 
MDM. 
 
REMAINING AREA NOT DEFINED ABOVE RECIEVES BASE RATE 
 
---------------------------------------------------------------- 
 ENGI0012-004 08/01/2009 
 
                                  Rates          Fringes 
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OPERATOR:   Power Equipment    
(DREDGING)   
     (1) Leverman................$ 44.83            17.22 
     (2) Dredge dozer............$ 40.36            17.22 
     (3) Deckmate................$ 40.25            17.22 
     (4) Winch operator (stern  
     winch on dredge)............$ 39.70            17.22 
     (5) Fireman-Oiler,  
     Deckhand, Bargeman,  
     Leveehand...................$ 39.16            17.22 
     (6) Barge Mate..............$ 39.77            17.22 
---------------------------------------------------------------- 
 IRON0002-004 07/01/2009 
 
                                  Rates          Fringes 
 
Ironworkers:   
     Fence Erector...............$ 26.58            15.24 
     Ornamental, Reinforcing  
     and Structural..............$ 33.00            23.71 
 
PREMIUM PAY: 
 
$6.00 additional per hour at the following locations: 
 
China Lake Naval Test Station, Chocolate Mountains Naval 
Reserve-Niland, 
Edwards AFB, Fort Irwin Military Station, Fort Irwin Training 
Center-Goldstone, San Clemente Island, San Nicholas Island, 
Susanville Federal Prison, 29 Palms - Marine Corps, U.S. Marine 
Base - Barstow, U.S. Naval Air Facility - Sealey, Vandenberg AFB 
 
$4.00 additional per hour at the following locations: 
 
Army Defense Language Institute - Monterey, Fallon Air Base, 
Naval Post Graduate School - Monterey, Yermo Marine Corps 
Logistics Center 
 
$2.00 additional per hour at the following locations: 
 
Port Hueneme, Port Mugu, U.S. Coast Guard Station - Two Rock 
 
---------------------------------------------------------------- 
 LABO0300-001 07/01/2008 
 
                                  Rates          Fringes 
 
Brick Tender.....................$ 27.17            13.75 
---------------------------------------------------------------- 
 LABO0300-003 01/01/2010 
 
                                  Rates          Fringes 
 
LABORER (GUNITE)   
     GROUP 1.....................$ 30.04            17.37 
     GROUP 2.....................$ 29.09            17.37 
     GROUP 3.....................$ 25.55            17.37 
LABORER (TUNNEL)   
     GROUP 1.....................$ 31.24            15.04 
     GROUP 2.....................$ 31.56            15.04 
     GROUP 3.....................$ 32.02            15.04 
     GROUP 4.....................$ 32.71            15.04 
LABORER   
     GROUP 1.....................$ 26.33            14.75 
     GROUP 2.....................$ 26.88            14.75 
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     GROUP 3.....................$ 27.43            14.75 
     GROUP 4.....................$ 28.98            14.75 
     GROUP 5.....................$ 29.33            14.75 
 
  FOOTNOTE: GUNITE PREMIUM PAY:   Workers working from a 
  Bosn'n's Chair or suspended from a  rope or cable shall 
  receive 40 cents per hour above the foregoing applicable 
  classification rates.   Workers doing gunite and/or 
  shotcrete work in a tunnel shall  receive 35 cents per hour 
  above the foregoing applicable classification rates, paid 
  on a portal-to-portal basis.   Any work performed on, in or 
  above any smoke stack, silo, storage elevator or similar 
  type of structure, when such  structure is in excess of 
  75'-0" above base level and which work must be performed in 
  whole or in part more than 75'-0" above base level, that 
  work performed above the 75'-0" level  shall be compensated 
  for at 35 cents per hour above the  applicable 
  classification wage rate. 
 
LABORER CLASSIFICATIONS   
 
  GROUP 1: Cleaning and handling of panel forms; Concrete 
  screeding for rough strike-off; Concrete, water curing; 
  Demolition laborer, the cleaning of brick if performed by a 
  worker performing any other phase of demolition work, and 
  the cleaning of lumber; Fire watcher, limber, brush loader, 
  piler and debris handler; Flag person; Gas, oil and/or 
  water pipeline laborer; Laborer, asphalt-rubber material 
  loader; Laborer, general or construction; Laborer, general 
  clean-up; Laborer, landscaping; Laborer, jetting; Laborer, 
  temporary water and air lines; Material hose operator 
  (walls, slabs, floors and decks); Plugging, filling of shee 
  bolt holes; Dry packing of concrete; Railroad maintenance, 
  repair track person and road beds; Streetcar and railroad 
  construction track laborers; Rigging and signaling; Scaler; 
  Slip form raiser; Tar and mortar; Tool crib or tool house 
  laborer; Traffic control by any method; Window cleaner; 
  Wire mesh pulling - all concrete pouring operations 
 
  GROUP 2:  Asphalt shoveler; Cement dumper (on 1 yd. or larger 
  mixer and handling bulk cement); Cesspool digger and 
  installer; Chucktender; Chute handler, pouring concrete, 
  the handling of the chute from readymix trucks, such as 
  walls, slabs, decks, floors, foundation, footings, curbs, 
  gutters and sidewalks; Concrete curer, impervious membrane 
  and form oiler; Cutting torch operator (demolition); Fine 
  grader, highways and street paving, airport, runways and 
  similar type heavy construction; Gas, oil and/or water 
  pipeline wrapper - pot tender and form person; Guinea 
  chaser; Headerboard person - asphalt; Laborer, packing rod 
  steel and pans; Membrane vapor barrier installer; Power 
  broom sweeper (small); Riprap stonepaver, placing stone or 
  wet sacked concrete; Roto scraper and tiller; Sandblaster 
  (pot tender); Septic tank digger and installer(lead); Tank 
  scaler and cleaner; Tree climber, faller, chain saw 
  operator, Pittsburgh chipper and similar type brush 
  shredder; Underground laborer, including caisson bellower 
 
  GROUP 3: Buggymobile person; Concrete cutting torch; Concrete 
  pile cutter; Driller, jackhammer, 2-1/2 ft. drill steel or 
  longer; Dri-pak-it machine; Gas, oil and/or water pipeline 
  wrapper, 6-in. pipe and over, by any method, inside and 
  out; High scaler (including drilling of same); Hydro seeder 
  and similar type; Impact wrench multi-plate; Kettle person, 
  pot person and workers applying asphalt, lay-kold, 
  creosote, lime caustic and similar type materials 
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  ("applying" means applying, dipping, brushing or handling 
  of such materials for pipe wrapping and waterproofing); 
  Operator of pneumatic, gas, electric tools, vibrating 
  machine, pavement breaker, air blasting, come-alongs, and 
  similar mechanical tools not separately classified herein; 
  Pipelayer's backup person, coating, grouting, making of 
  joints, sealing, caulking, diapering and including rubber 
  gasket joints, pointing and any and all other services; 
  Rock slinger; Rotary scarifier or multiple head concrete 
  chipping scarifier; Steel headerboard and guideline setter; 
  Tamper, Barko, Wacker and similar type; Trenching machine, 
  hand-propelled 
 
  GROUP 4: Asphalt raker, lute person, ironer, asphalt dump 
  person, and asphalt spreader boxes (all types); Concrete 
  core cutter (walls, floors or ceilings), grinder or sander; 
  Concrete saw person, cutting walls or flat work, scoring 
  old or new concrete; Cribber, shorer, lagging, sheeting and 
  trench bracing, hand-guided lagging hammer; Head rock 
  slinger; Laborer, asphalt- rubber distributor boot person; 
  Laser beam in connection with laborers' work; Oversize 
  concrete vibrator operator, 70 lbs. and over; Pipelayer 
  performing all services in the laying and installation of 
  pipe from the point of receiving pipe in the ditch until 
  completion of operation, including any and all forms of 
  tubular material, whether pipe, metallic or non-metallic, 
  conduit and any other stationary type of tubular device 
  used for the conveying of any substance or element, whether 
  water, sewage, solid gas, air, or other product whatsoever 
  and without regard to the nature of material from which the 
  tubular material is fabricated; No-joint pipe and stripping 
  of same; Prefabricated manhole installer; Sandblaster 
  (nozzle person), water blasting, Porta Shot-Blast 
 
  GROUP 5: Blaster powder, all work of loading holes, placing 
  and blasting of all powder and explosives of whatever type, 
  regardless of method used for such loading and placing; 
  Driller: All power drills, excluding jackhammer, whether 
  core, diamond, wagon, track, multiple unit, and any and all 
  other types of mechanical drills without regard to the form 
  of motive power; Toxic waste removal 
 
TUNNEL LABORER CLASSIFICATIONS   
 
  GROUP 1: Batch plant laborer; Bull gang mucker, track person; 
  Changehouse person; Concrete crew, including rodder and 
  spreader; Dump person; Dump person (outside); Swamper 
  (brake person and switch person on tunnel work); Tunnel 
  materials handling person 
 
  GROUP 2: Chucktender, cabletender; Loading and unloading 
  agitator cars; Nipper; Pot tender, using mastic or other 
  materials (for example, but not by way of limitation, 
  shotcrete, etc.); Vibrator person, jack hammer, pneumatic 
  tools (except driller) 
 
  GROUP 3: Blaster, driller, powder person; Chemical grout jet 
  person; Cherry picker person; Grout gun person; Grout mixer 
  person; Grout pump person; Jackleg miner; Jumbo person; 
  Kemper and other pneumatic concrete placer operator; Miner, 
  tunnel (hand or machine); Nozzle person; Operating of 
  troweling and/or grouting machines; Powder person (primer 
  house); Primer person; Sandblaster; Shotcrete person; Steel 
  form raiser and setter; Timber person, retimber person, 
  wood or steel; Tunnel Concrete finisher 
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  GROUP 4: Diamond driller; Sandblaster; Shaft and raise work 
   
 
GUNITE LABORER CLASSIFICATIONS  
 
GROUP 1: Rodmen, Nozzlemen  
 
GROUP 2: Gunmen  
 
GROUP 3: Reboundmen 
---------------------------------------------------------------- 
 LABO0882-002 01/01/2010 
 
                                  Rates          Fringes 
 
Asbestos Removal Laborer.........$ 26.15            14.25 
 
  SCOPE OF WORK:  Includes site mobilization, initial site 
  cleanup, site preparation, removal of asbestos-containing 
  material and toxic waste, encapsulation, enclosure and 
  disposal of asbestos- containing materials and toxic waste 
  by hand or with equipment or machinery; scaffolding, 
  fabrication of temporary wooden barriers and assembly of 
  decontamination stations. 
---------------------------------------------------------------- 
 LABO1184-001 07/01/2009 
 
                                  Rates          Fringes 
 
Laborers: (HORIZONTAL    
DIRECTIONAL DRILLING)   
     (1) Drilling Crew Laborer...$ 27.05            10.40 
     (2) Vehicle Operator/Hauler.$ 27.22            10.40 
     (3) Horizontal Directional  
     Drill Operator..............$ 29.07            10.40 
     (4) Electronic Tracking  
     Locator.....................$ 31.07            10.40 
Laborers: (STRIPING/SLURRY    
SEAL)   
     GROUP 1.....................$ 28.50            13.56 
     GROUP 2.....................$ 29.80            13.56 
     GROUP 3.....................$ 31.81            13.56 
     GROUP 4.....................$ 33.55            13.56 
 
LABORERS - STRIPING CLASSIFICATIONS   
 
  GROUP 1: Protective coating, pavement sealing, including 
  repair and filling of cracks by any method on any surface 
  in parking lots, game courts and playgrounds; carstops; 
  operation of all related machinery and equipment; equipment 
  repair technician 
 
  GROUP 2: Traffic surface abrasive blaster; pot tender - 
  removal of all traffic lines and markings by any method 
  (sandblasting, waterblasting, grinding, etc.) and 
  preparation of surface for coatings.  Traffic control 
  person: controlling and directing traffic through both 
  conventional and moving lane closures; operation of all 
  related machinery and equipment 
 
  GROUP 3: Traffic delineating device applicator: Layout and 
  application of pavement markers, delineating signs, rumble 
  and traffic bars, adhesives, guide markers, other traffic 
  delineating devices including traffic control. This 
  category includes all traffic related surface preparation 
  (sandblasting, waterblasting, grinding) as part of the 

Page 16 of 21

4/29/2010http://www.wdol.gov/wdol/scafiles/davisbacon/CA31.dvb



  application process. Traffic protective delineating system 
  installer: removes, relocates, installs, permanently 
  affixed roadside and parking delineation barricades, 
  fencing, cable anchor, guard rail, reference signs, 
  monument markers; operation of all related machinery and 
  equipment; power broom sweeper 
 
  GROUP 4: Striper: layout and application of traffic stripes 
  and markings; hot thermo plastic; tape traffic stripes and 
  markings, including traffic control; operation of all 
  related machinery and equipment 
---------------------------------------------------------------- 
 PAIN0036-009 01/06/2010 
 
                                  Rates          Fringes 
 
DRYWALL FINISHER/TAPER...........$ 29.19            12.19 
---------------------------------------------------------------- 
 PAIN0036-021 01/01/2010 
 
                                  Rates          Fringes 
 
Painters: (Including Lead    
Abatement)   
     (1) Journeyman Painter......$ 25.20             9.41 
     (2) Repaint.................$ 23.10             9.41 
     (3) High Iron & Steel -  
     Kern County only............$ 27.20             9.41 
 
REPAINT of any previously painted structure.  Exceptions: work 
involving the aerospace industry, breweries, commercial 
recreational facilities, hotels which operate commercial 
establishments as part of hotel service, and sports facilities. 
HIGH IRON & STEEL: 
 
Aerial towers, towers, radio towers, smoke stacks, flag poles 
(any flag poles that can be finished from the ground with a 
ladder excluded), elevated water towers, steeples and domes in 
their entirety and any other extremely high and hazardous work, 
cooning steel, bos'n chair, or other similar devices, painting 
in other high hazardous work shall be classified as high iron & 
steel 
 
---------------------------------------------------------------- 
 PAIN0169-002 01/01/2010 
 
                                  Rates          Fringes 
 
GLAZIER..........................$ 31.18            14.15 
---------------------------------------------------------------- 
 PAIN1247-001 09/01/2009 
 
                                  Rates          Fringes 
 
SOFT FLOOR LAYER.................$ 20.27             8.79 
---------------------------------------------------------------- 
 PLAS0200-007 08/05/2009 
 
                                  Rates          Fringes 
 
PLASTERER........................$ 35.41             9.88 
 
  U.S. MARINE CORPS-PICKLE MEADOW & MOUNTAIN WARFARE TRAINING 
  CENTER: 
$3.00 additinal per hour. 
---------------------------------------------------------------- 
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 PLAS0500-002 07/01/2009 
 
                                  Rates          Fringes 
 
CEMENT MASON/CONCRETE FINISHER...$ 29.50            18.40 
---------------------------------------------------------------- 
 PLUM0345-001 07/01/2009 
 
                                  Rates          Fringes 
 
PLUMBER   
     Landscape/Irrigation Fitter.$ 26.70            13.84 
     Sewer & Storm Drain Work....$ 25.18            15.67 
---------------------------------------------------------------- 
 PLUM0460-002 07/01/2009 
 
                                  Rates          Fringes 
 
PLUMBER (Plumber, Pipefitter,    
Steamfitter, Refrigeration)   
     0 to 50 miles radius from  
     6718 Meany Avenue in  
     Bakersfield.................$ 32.57            16.84 
     50 to 75 miles radius.......$ 37.07            16.84 
     75 miles radius or more.....$ 39.57            16.84 
 
  FOOTNOTE: Work from a swinging scaffold, swinging basket, 
  spider or from a bosun chair: 10% above the regular rate of 
  pay for that day. 
---------------------------------------------------------------- 
 ROOF0027-001 01/01/2010 
 
                                  Rates          Fringes 
 
ROOFER...........................$ 27.65             8.05 
 
  FOOTNOTE: Work with pitch, pitch base of pitch impregnated 
  products or any material containing coal tar pitch, on any 
  building old or new, where both asphalt and pitchers are 
  used in the application of a built-up roof or tear off: 
  $2.00 per hour additional. 
---------------------------------------------------------------- 
 SFCA0669-007 01/01/2009 
 
                                  Rates          Fringes 
 
SPRINKLER FITTER.................$ 32.15            16.05 
---------------------------------------------------------------- 
 SHEE0105-003 01/01/2010 
 
LOS ANGELES (South of a straight line drawn between Gorman and 
Big Pines)and Catalina Island, INYO, KERN (Northeast part, East 
of Hwy 395), MONO ORANGE, RIVERSIDE, AND SAN BERNARDINO COUNTIES 
 
 
                                  Rates          Fringes 
 
SHEET METAL WORKER   
     (1) Commercial - New  
     Construction and Remodel  
     work........................$ 40.86            17.40 
     (2) Industrial work  
     including air pollution  
     control systems, noise  
     abatement, hand rails,  
     guard rails, excluding  
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     aritechtural sheet metal  
     work, excluding A-C,  
     heating, ventilating  
     systems for human comfort...$ 35.56            22.90 
---------------------------------------------------------------- 
 SHEE0105-004 01/01/2010 
 
KERN (Excluding portion East of Hwy 395) & LOS ANGELES (North 
of a straight line drawn between Gorman and Big Pines including 
Cities of Lancaster and Palmdale) COUNTIES 
 
 
                                  Rates          Fringes 
 
SHEET METAL WORKER...............$ 33.41            15.92 
---------------------------------------------------------------- 
* TEAM0011-002 07/01/2008 
 
                                  Rates          Fringes 
 
TRUCK DRIVER   
     GROUP  1....................$ 26.44            18.24 
     GROUP  2....................$ 26.59            18.24 
     GROUP  3....................$ 26.72            18.24 
     GROUP  4....................$ 26.91            18.24 
     GROUP  5....................$ 26.94            18.24 
     GROUP  6....................$ 26.97            18.24 
     GROUP  7....................$ 27.22            18.24 
     GROUP  8....................$ 27.47            18.24 
     GROUP  9....................$ 27.67            18.24 
     GROUP 10....................$ 27.97            18.24 
     GROUP 11....................$ 28.47            18.24 
     GROUP 12....................$ 28.90            18.24 
 
WORK ON ALL MILITARY BASES: 
PREMIUM PAY:  $3.00 per hour additional. 
  [29 palms Marine Base, Camp Roberts, China Lake, Edwards AFB, 
  El Centro Naval Facility, Fort Irwin, Marine Corps 
  Logistics Base at Nebo & Yermo, Mountain Warfare Training 
  Center, Bridgeport,   Point Arguello, Point Conception, 
  Vandenberg AFB] 
 
 
TRUCK DRIVERS CLASSIFICATIONS   
 
 
GROUP 1: Truck driver   
 
  GROUP 2: Driver of vehicle or combination of vehicles - 2 
  axles; Traffic control pilot car excluding moving heavy 
  equipment permit load; Truck mounted broom 
 
  GROUP 3: Driver of vehicle or combination of vehicles - 3 
  axles; Boot person; Cement mason distribution truck;  Fuel 
  truck driver; Water truck - 2 axle; Dump truck, less than 
  16 yds. water level; Erosion control driver 
 
  GROUP 4: Driver of transit mix truck, under 3 yds.; Dumpcrete 
  truck, less than 6-1/2 yds. water level 
 
  GROUP 5: Water truck, 3 or more axles; Truck greaser and tire 
  person ($0.50 additional for tire person); Pipeline and 
  utility working truck driver, including winch truck and 
  plastic fusion, limited to pipeline and utility work; 
  Slurry truck driver 
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  GROUP 6: Transit mix truck, 3 yds. or more; Dumpcrete truck, 
  6-1/2 yds. water level and over; Vehicle or combination of 
  vehicles - 4 or more axles; Oil spreader truck; Dump truck, 
  16 yds. to 25 yds. water level 
 
  GROUP 7: A Frame, Swedish crane or similar; Forklift driver; 
  Ross carrier driver 
 
  GROUP 8: Dump truck, 25 yds. to 49 yds. water level; Truck 
  repair person; Water pull - single engine; Welder 
 
  GROUP 9: Truck repair person/welder; Low bed driver, 9 axles 
  or over 
 
  GROUP 10: Dump truck - 50 yds. or more water level; Water 
  pull - single engine with attachment 
 
  GROUP 11: Water pull - twin engine; Water pull - twin engine 
  with attachments; Winch truck driver - $1.25 additional 
  when operating winch or similar special attachments 
 
GROUP 12: Boom Truck 17K and above 
---------------------------------------------------------------- 
 
WELDERS - Receive rate prescribed for craft performing 
operation to which welding is incidental. 
================================================================ 
 
Unlisted classifications needed for work not included within 
the scope of the classifications listed may be added after 
award only as provided in the labor standards contract clauses 
(29CFR 5.5 (a) (1) (ii)). 
 
---------------------------------------------------------------- 
 
In the listing above, the "SU" designation means that rates 
listed under the identifier do not reflect collectively 
bargained wage and fringe benefit rates.  Other designations 
indicate unions whose rates have been determined to be 
prevailing. 
 
---------------------------------------------------------------- 
 
                   WAGE DETERMINATION APPEALS PROCESS 
 
1.) Has there been an initial decision in the matter? This can 
be: 
 
*  an existing published wage determination 
*  a survey underlying a wage determination 
*  a Wage and Hour Division letter setting forth a position on 
   a wage determination matter 
*  a conformance (additional classification and rate) ruling 
 
On survey related matters, initial contact, including requests 
for summaries of surveys, should be with the Wage and Hour 
Regional Office for the area in which the survey was conducted 
because those Regional Offices have responsibility for the 
Davis-Bacon survey program. If the response from this initial 
contact is not satisfactory, then the process described in 2.) 
and 3.) should be followed. 
 
With regard to any other matter not yet ripe for the formal 
process described here, initial contact should be with the 
Branch of Construction Wage Determinations.  Write to: 
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 Branch of Construction Wage Determinations 
 Wage and Hour Division 
 U.S. Department of Labor 
 200 Constitution Avenue, N.W. 
 Washington, DC 20210 
 
2.) If the answer to the question in 1.) is yes, then an 
interested party (those affected by the action) can request 
review and reconsideration from the Wage and Hour Administrator 
(See 29 CFR Part 1.8 and 29 CFR Part 7). Write to: 
 
 Wage and Hour Administrator 
 U.S. Department of Labor 
 200 Constitution Avenue, N.W. 
 Washington, DC 20210 
 
The request should be accompanied by a full statement of the 
interested party's position and by any information (wage 
payment data, project description, area practice material, 
etc.) that the requestor considers relevant to the issue. 
 
3.) If the decision of the Administrator is not favorable, an 
interested party may appeal directly to the Administrative 
Review Board (formerly the Wage Appeals Board).  Write to: 
 
 Administrative Review Board 
 U.S. Department of Labor 
 200 Constitution Avenue, N.W. 
 Washington, DC 20210 
 
4.) All decisions by the Administrative Review Board are final. 
 
================================================================ 
 
          END OF GENERAL DECISION 
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EXHIBIT G-13 
 

PHASE VII DESIGN/BUILD AGREEMENT  
 
 

[See Attached] 
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EXECUTION COPY 
 

CONSTRUCTION MODIFICATION #2 TO 
VISTA DEL SOL DESIGN/BUILD AGREEMENT 

 
THIS CONSTRUCTION MODIFICATION #2 (this “Modification #2”) is entered 

into as of the 15th day of December, 2011, and amends that certain Vista Del Sol Design/Build 
Agreement dated as of February 23, 2011, as amended by that certain Construction Modification 
#1 dated as of April 8, 2011 (as amended, the “Agreement”), by and between Camp Pendleton 
& Quantico Housing, LLC (the “Company”) and  (the 
“Design/Builder”), as follows: 

WHEREAS, the Company and Design/Builder entered into that certain Construction 
Modification #1 dated April 8, 2011 (“Modification #1”) to permit the Design/Builder to 
proceed with certain air conditioning renovation work outlined in the Initial Scope of Work in 
advance of Design/Builder submitting a Design/Builder’s Proposal for the balance of the Initial 
Scope of Work; 

WHEREAS, the Company and Design/Builder have agreed to enter into this 
Modification #2 to permit the Design/Builder to proceed with the balance of the Initial Scope of 
Work, including but not limited to certain design, engineering and construction services for a 
community center and related improvements to be constructed at the Site (the “Community 
Center and Related Improvements Work”); 

WHEREAS, the Company and Design/Builder agree that execution of this Modification 
#2 shall not preclude the Parties from executing additional Construction Modifications in the 
future; and 

WHEREAS, pursuant to the terms of Section 2.1.2 of the Agreement, the Parties hereto 
have agreed upon the  Community Center and Related Improvements 
Work and other matters described in that Section. 

NOW, THEREFORE, in consideration of the mutual promises set forth herein and other 
good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, 
the Parties agree to modify the Agreement as follows: 

1. The identity of the Contractor for the Community Center and Related Improvements 
Work is as follows  

2. The identity of the Construction Consultant for the Community Center and Related 
Improvements Work is as follows  

3. The Final Scope of Work for the Community Center and Related Improvements 
Work is attached hereto as Schedule 1. 

4. The Scope of Work Submittal Documents for the Community Center and Related 
Improvements Work approved by the Company are the specifications listed on 



  

      - 2 - 
7056936 

Attachment 1 to the Final Scope of Work for the Community Center and Related 
Improvements Work attached hereto. 

5.  
 

6. The schedule of values for the Community Center and Related Improvements Work is 
attached hereto as Schedule 2. 

7. The Estimated Cost of the Work for the Community Center and Related 
Improvements Work is  

8. The Construction Overhead for the Community Center and Related Improvements 
Work is  

9. The Construction Fee for the Community Center and Related Improvements Work is 
 

10. The Construction Contingency for the Community Center and Related Improvements 
Work is  

11. Items that are set aside as additional scope contingency for the Community Center 
and Related Improvements Work are listed in Schedule 3 attached hereto. 

12.  
 

13. The alternates for the Community Center and Related Improvements Work are listed 
in Schedule 5 attached hereto. 

14. The forms of Contractor payment and performance bonds for the Community Center 
and Related Improvements Work are set forth as Schedule 6 attached hereto. 

15. The date on which the Design/Builder must receive the Construction Notice to 
Proceed for the Community Center and Related Improvements Work is January 9, 
2012. 

16. The date of Substantial Completion of the Construction Work for the Community 
Center and Related Improvements Work is April 16, 2013. 

17. The date of Final Completion of the Construction Work for the Community Center 
and Related Improvements Work is April 16, 2013. 

18. The schedule for the Construction Work for the Community Center and Related 
Improvements Work is attached hereto as Schedule 7. 

19. To account for the proper calculation of the Incentive Fee for Modification #1 and 
Modification #2 (i) Section 5.1.4 of the Agreement is hereby deleted and replaced 
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with Section 5.1.4 set forth on Attachment A, attached hereto and (ii) Exhibit O to the 
Agreement is hereby deleted and replaced with the new Exhibit O, attached hereto. 

20. The parties agree that Item #3 on Exhibit F to the Agreement shall be deleted in its 
entirety. 

 
21. The parties agree that there are no known issues on the Site related to natural or 

cultural resources or archaeological artifacts at this time.  As such, the Design/Builder 
has not included any provisions in either the Modification #1 Final Scope of Work 
nor in the Modification #2 Final Scope of Work to address impacts to natural or 
cultural resources or archaeological artifacts.  Therefore, if any natural or cultural 
resources or archaeological artifacts are discovered during construction, the 
Design/Builder will immediately notify the Company.  The Company may issue a 
Change Order to the Design/Builder in accordance with the provisions set forth in the 
Vista Del Sol Design/Build Agreement to accommodate the handling of such natural 
or cultural resources or archaeological artifacts. 

 
22. Capitalized terms used in Modification #1 and Modification #2, and attachments 

thereto, and not otherwise defined shall have the same meaning as those set forth in 
the Agreement. 

23. Except as set forth herein, all other terms and conditions of the Agreement remain in 
full force and effect. 

IN WITNESS WHEREOF, the Parties have executed this Modification #2 as of the date 
first above written. 

 

[Remainder of Page Intentionally Left Blank] 
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Schedule 2 

Schedule of Values for the Community Center and Related Improvements Work 

[See Attached] 

 





  

 

Schedule 3 
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Schedule 4 

List of Assumptions 

 
 

[See Attached] 
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SCHEDULE 4 
                                                                                                                                                       

List of Assumptions  
 

 



#7059326 



  

S-5-1 

 

Schedule 5 
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Schedule 6 

Forms of Contractor Payment and Performance Bonds for  
the Community Center and Related Improvements Work 

[See Attached] 
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Schedule 7 

Construction Work Schedule for the Community Center and Related Improvements 
Work 

[See Attached] 
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Exhibit O 
 

Design/Build Audits 
 

[See Attached] 
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CONSTRUCTION MODIFICATION #1 TO 
VISTA DEL SOL DESIGN/BUILD AGREEMENT 

 
 

THIS CONSTRUCTION MODIFICATION #1 (this "Modification #1") is entered 
into as of the 8th day of April, 2011 , and amends that certain Vista Del Sol Design/Build 
Agreement dated as of February 23, 2011(the “Agreement”), by and between Camp Pendleton 
& Quantico Housing, LLC (the "Company") an he 
“Design/Builder”), as follows: 

WHEREAS, when the Agreement was entered into between the Company and 
Design/Builder, the Parties agreed that they would later enter into a Construction Modification 
setting forth  other matters;  

WHEREAS, the Company and Design/Builder had initially intended to enter into a 
single Construction Modification, however, the Parties have agreed to enter into this 
Modification #1 to permit the Design/Builder to proceed with certain air conditioning renovation 
work outlined in the Initial Scope of Work (the “AC Renovation Work”) in advance of 
Design/Builder submitting a Design/Builder’s Proposal for the balance of the Initial Scope of 
Work; 

WHEREAS, the Company and Design/Builder agree that execution of this Modification 
#1 shall not preclude the Parties from executing additional Construction Modifications in the 
future; and 

WHEREAS, pursuant to the terms of Section 2.1.2 of the Agreement, the Parties hereto 
have agreed upon the AC Renovation Work and other matters 
described in that Section. 

NOW, THEREFORE, in consideration of the mutual promises set forth herein and other 
good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, 
the Parties agree to modify the Agreement as follows: 

1. The identity of the Contractor for the AC Renovation Work is as follows  
 

2. The identity of the Construction Consultant for the AC Renovation Work is as 
follows: . 

3. The Final Scope of Work for the AC Renovation Work is attached hereto as Schedule 
1. 

4. The Scope of Work Submittal Documents for the AC Renovation Work approved by 
the Company are the specifications listed on Attachment 1 to the Final Scope of Work 
for the AC Renovation Work attached hereto. 
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5.  

6. The schedule of values for the AC Renovation Work is attached hereto as Schedule 2. 

7. The Estimated Cost of the Work for the AC Renovation Work is  

8. The Construction Overhead for the AC Renovation Work i  

9. The Construction Fee for the AC Renovation Work is  

10. The Construction Contingency for the AC Renovation Work is  

11. The allowances for the AC Renovation Work are listed in Schedule 3 attached hereto. 

12.  
 

13. The alternates for the AC Renovation Work are listed in Schedule 5 attached hereto. 

14. The forms of Contractor payment and performance bonds for the AC Renovation 
Work are set forth as Schedule 6 attached hereto. 

15. The date on which the Design/Builder must receive the Construction Notice to 
proceed for the AC Renovation Work is April 11, 2011. 

16. The date of Substantial Completion of the Construction Work for the AC Renovation 
Work is October 11, 2011. 

17. The date of Final Completion of the Construction Work for the AC Renovation Work 
is October 11, 2011. 

18. The schedule for the Construction Work for the AC Renovation Work is attached 
hereto as Schedule 7. 

19. Capitalized terms used in the Final Scope of Work for the AC Renovation Work shall 
have the same meaning as those in the Agreement. 

20. Except as set forth herein, all other terms and conditions of the Agreement remain in 
full force and effect. 

IN WITNESS WHEREOF, the Parties have executed this Agreement as of the date first 
above written. 

[Remainder of Page Intentionally Left Blank] 

[Signatures Appear on the Following Pages] 
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Attachment 1 
 

Scope of Work Submittal Documents for the AC Renovation Work 
 

[See Attached] 
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February 14, 2011 
 
Re:  :  
Mechanical Load Calculations and Sizing 
 
 

has performed load calculations and has developed 
recommendations of sizes for new DX coils, replacement furnaces, and new condensing 
units for the areas.  There are already existing 
refrigerant conduits and lines in place at the remaining at the Aztec site that do 
not have an installed Furnace and Condenser.  The line sizes line sets are 3/8" supply and 
1 1/8" suction. The suction lines reduce to 7/8" at the compressor and coil.  The following 
is a summation of the different housing unit types. 
 

 
The following Parameters were used to perform the envelope calculations for the 
buildings; these parameters were taken from As-Built Drawings dated "03-19-1993" for 
our use and they were typical for all existing Housing Unit Types analyzed. 
 

 
Based on the loads acquired from the energy model, the following recommendations 
were developed (See Appendix A for Load Calculations): 
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Schedule 2 

Schedule of Values for the AC Renovation Work 

 

 



Schedule 2
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Schedule 3 
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Schedule 4 

List of Assumptions 
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Schedule 5 

Alternates for the AC Renovation Work 
 

None. 
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Schedule 6 

Forms of Contractor Payment and Performance Bonds for  
the AC Renovation Work 
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Schedule 7 

Construction Work Schedule for the AC Renovation Work 

[See Attached] 
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VISTA DEL SOL DESIGN/BUILD AGREEMENT 

 

By and Between 

 

Camp Pendleton & Quantico Housing, LLC 

and  

, as Design/Builder 

 

 

Dated as of February 23, 2011 
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VISTA DEL SOL DESIGN/BUILD AGREEMENT  

This Vista Del Sol Design/Build Agreement (this “Agreement”) dated as of February 23, 
2011 (the “Effective Date”) is by and between Camp Pendleton & Quantico Housing, LLC, a 
Delaware limited liability company (the “Company”), and  

(the “Design/Builder”). 

RECITALS 

WHEREAS, the Company has selected the Design/Builder to perform, either directly or 
pursuant to Subcontracts (hereinafter defined), the design, engineering and construction services 
set forth in this Agreement and the Contract Documents (hereinafter defined); and 

WHEREAS, the Design/Builder is ready, willing and able to perform the services 
required in accordance with the terms and conditions of this Agreement. 

NOW, THEREFORE, in consideration of the Recitals, and other good and valuable 
consideration, the receipt and sufficiency of which are hereby acknowledged, the parties, 
intending to be legally bound, do hereby agree as follows: 

ARTICLE 1 
DEFINITIONS 

1.1 “ACM” shall have the meaning set forth in the Amended and Restated Ground Lease. 

1.2 “Additional Services Fee” shall have the meaning set forth in Section 6.5.2.1 hereof. 

1.3 “Affiliate” means with respect to any entity, a second entity which is controlled by, controls 
or is under common control with such first entity. 

1.4 “Agreement” means this Vista Del Sol Design/Build Agreement and all amendments and/or 
modifications hereto executed by the Parties. 

1.5  “Alternate” shall have the meaning set forth in Section 9.3.2 hereof. 

1.6 “Amended and Restated Ground Lease” shall have the meaning set forth in the Operating 
Agreement.  

1.7 “Applicable Laws” means all laws (including, without limitation, the Davis-Bacon Act), 
codes, ordinances, rules, regulations and orders of governmental authorities having jurisdiction 
over the Site and/or the Work.   

1.8 “Application for Payment” means the document prepared by the Design/Builder and 
submitted to the Company showing the Design/Builder’s entitlement to progress payments, the 
requirements of which are more fully described in Section 5.3 hereof. 

1.9 “Architect” means  
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1.10  “Authorized Representatives” means those individuals appointed by the Company and 
the Design/Builder from time to time in accordance with the provisions of Section 3.1.1 and 
Exhibit K hereof.   

1.11 “CCIP” shall have the meaning set forth in Exhibit D hereof. 

1.12 “Certificate of Substantial Completion” means a certificate prepared by the 
Design/Builder and forwarded to the Company stating that the Design/Builder believes in good 
faith that the Work or applicable portion thereof is Substantially Complete. 

1.13 “Certificate of Final Completion” means a certificate prepared by the Design/Builder 
and forwarded to the Company stating that the Design/Builder believes in good faith that the 
Work or applicable portion thereof is Finally Complete and that the Design/Builder is entitled to 
final payment in accordance with the provisions of Section 5.13 hereof. 

1.14 “Change Directive” means a written order signed by the Company directing a change in 
the Work.  A Change Directive shall state a proposed basis for adjustment, if any, in the 

 Schedule.  The Company may order changes in the Work 
within the general scope of this Agreement, and a Change Directive shall be used in the absence 
of total agreement on the terms of a Change Order.   

1.15 “Change Order” means a written order signed by the Design/Builder and the Company 
authorizing a change in the Work, which also may adjust the Schedule, and 
which shall constitute a Modification.  Schedule may be changed only by 
Change Order.   

1.16 “Change Proposal” means a proposal for a Change Order submitted by the 
Design/Builder to the Company, either at the request of the Company, or at the Design/Builder’s 
own initiative. 

1.17 “City” means the City of Twentynine Palms, California and any of its municipal 
governmental or quasi-governmental divisions and agencies, including, but not limited to the 
Twentynine Palms Water District and the Twentynine Palms Fire Department. 

1.18 “Civil Engineer” means Spectrum Land Planning, Inc. 

1.19 “Claims” shall have the meaning set forth in Section 2.3.1.2 hereof. 

1.20 “Company” means Camp Pendleton & Quantico Housing, LLC, a Delaware limited 
liability company. 

1.21 “Company Event of Default” shall have the meaning set forth in Section 12.3 hereof. 

1.22 “Company Indemnified Parties” means the Company, its members, agents, partners 
and employees. 
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1.23 “Construction Agreement” means that certain Construction Agreement 
between the Contractor and the Design/Builder to be executed in connection with the 
Construction Modification, as such Construction Agreement is amended and modified from time 
to time. 

1.25 “Construction Consultant” means its 
successors and assigns. 

1.26 “Construction Documents” means the plans and specifications prepared by the 
Architect or a member of the Design Group for the Project, approved by the Company, and 
incorporated into this Agreement by reference after such approval, to be used to construct the 
Project.  The Construction Documents shall set forth in detail all items necessary to complete the 
construction of the Project in accordance with the Contract Documents (subject to their 
completion following commencement of the Construction Phase).  All material amendments and 
modifications to the Construction Documents must be approved by the Company and the 
Design/Builder prior to incorporation into this Agreement. 

1.27 “Construction Modification” shall have the meaning set forth in Section 2.1.2. 

1.28 “Construction Notice to Proceed” means the notice given by the Company to the 
Design/Builder stating that the Site is available to the Design/Builder and directing the 
Design/Builder to commence construction of the Project. 

1.29 “Construction Phase” means the period set forth in the Schedule beginning with the 
issuance of the Construction Notice to Proceed and ending on the date of Substantial Completion 
of the Project. 

1.30 “Construction Work” means that portion of the Work consisting of the provision of 
labor, materials, equipment and services provided in connection with the construction of the 
Project as set forth in the Contract Documents, and subcontracted by the Design/Builder to the 
Contractor. 

1.31 “Contract Documents” means this Agreement, the Construction Modification (if any), 
other modifications and amendments to this Agreement, and the Construction Documents 
prepared by the Architect and approved by the Company, all of which form the entire integrated 
agreement between the Company and the Design/Builder. 

1.32 “Contract Time” means the period of time as set forth in this Agreement, including 
authorized adjustments, allotted in the Schedule for the Design Work and, as set forth in the 
Construction Modification, for Substantial Completion of the Work. 

1.33 “Contractor” means th  
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1.34 “Contingency” shall have the meaning set forth in Section 5.17. 

1.35 “Cost of the Work” consists of those items of Work which are to be paid for by the 
Company to the Design/Builder in accordance with the Contract Documents, and includes those 
categories of costs set forth as allowable on Exhibit D.   

 
 
 
 

 

1.36 “County” means California and any of its municipal 
governmental or quasi-governmental divisions and agencies. 

1.37 “CPM” means a critical path method schedule in the form of precedents, networks and 
time sequences. 

1.38  “Credit Provider” shall have the meaning as set forth in the Operating Agreement. 

1.39  “Day” or “Days” means calendar days.  If a Day requiring notice or action falls on a 
weekend or national or local holiday, the next non-weekend or non-holiday shall be applicable.  
“Business Day” or “Business Days” means Days, other than weekend, national or local 
holidays, in which federal or state government agencies in the State of California are open for 
business. 

1.40 “Design/Builder” mean  
 

1.41 “Design/Builder Event of Default” shall have the meaning set forth in Section 12.1 
hereof. 

1.42 “Design/Builder Indemnified Parties” means the Design/Builder, the Contractor and 
the Architect, and each of their respective partners, shareholders, members, managers, directors, 
officers, employees, subcontractors and agents.   

1.43 “Design/Builder Initiated Change Orders” means Design/Builder initiated Change 
Orders other than any Force Majeure Change Orders. 

1.44 “Design/Builder’s Proposal” shall have the meaning set forth in Section 2.1.2. 

1.45 “Design Architect Agreement” means that certain Design Architect 
Agreement between the Architect and the Design/Builder dated as of the Effective Date, as 
amended and modified from time to time. 

1.46 “Design Group” means all architects and engineers having a contract with the 
Design/Builder or Architect to furnish architectural or engineering services for the Project.  
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Members of the Design Group are listed on Exhibit M attached hereto.  The Architect is a 
member of the Design Group where the context requires. 

1.47 “Design Materials” means any and all documents, shop drawings, electronic 
information, data, plans, drawings, sketches, illustrations, specifications, descriptions, models 
and other information developed, prepared, furnished, delivered or required to be delivered by 
the Design/Builder (a) to the Company under the Contract Documents or (b) developed or 
prepared by the Design/Builder specifically to discharge its duties under the Contract 
Documents. 

1.48 “Design Phase” means the period set forth in the Schedule commencing on Effective 
Date and ending upon the date the Company approves the Construction Documents. 

1.49 “Design Work” means that portion of the Work consisting of the design required to be 
provided in connection with the design of the Project as set forth in the Contract Documents, and 
subcontracted by the Design/Builder to the Architect, which shall be performed consistent with 
the standards of professional care exercised by national design firms. 

1.50 “DoN” means the United States of America, Department of the Navy.  

1.51 “Effective Date” shall have the meaning set forth in the first paragraph of this 
Agreement. 

1.52 “Environmental Documents” means the environmental documents listed on Exhibit C. 

1.53 “Excusable Delay” shall have the meaning set forth in Section 4.6.1 hereof. 

1.54 “Facility Engineering and Acquisition Division” or “FEAD” shall have the meaning 
set forth in Section 2.16.1 hereof. 

1.55 “Fee” means  
 
 
 

 

1.56 “Final Completion” or “Finally Complete” means the point at which the Work or a 
portion thereof has been completed in accordance with the terms and conditions of the Contract 
Documents, including Punch list items. 

1.57 “Final Schedule” means the schedule for completion of the Final Scope of Work. 

1.58  “Final Work” or “Final Scope of Work” means all labor, materials and services 
expected to be performed or provided by the Design/Builder pursuant to the provisions of the 
Contract Documents, including the Scope of Work Submittal Documents approved by the 
Company and the Design/Builder’s Proposal reflected in the executed Construction 
Modification, if any. 
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1.59 “First Mortgage Loan Documents” shall have the meaning as set forth in the Operating 
Agreement. 

1.60 “Force Majeure” means labor dispute, fire, unusual delay in transportation or delivery, 
unavoidable casualty, flood (assuming Design/Builder has taken reasonable precautions), 
earthquake, epidemic, civil disturbance, war, terrorism, freight embargo, riot, sabotage (by 
persons other than the Design/Builder, Subcontractors and Team Subcontractors), materially 
adverse weather conditions, labor or material shortage or any other similar act or condition, in 
each case only to the extent the event in question is beyond the control of and not caused by the 
fault or negligence of the Design/Builder. 

 
 
 
 
 
 

 

1.62 “Governmental Approvals” means those governmental (including agency) actions 
required to be obtained by the Company and necessary for the completion of the Project, 
including, but not limited to, modification of existing zoning, vacation of certain streets and/or 
alleys, and modifications to or variances from applicable building codes, all as more fully 
described on Exhibit F hereto. 

1.63 “Hazardous Materials” means any substance: 

1. the presence of which requires investigation or remediation under any federal, 
state or local law, statute, regulation, ordinance, order, action, policy or common 
law; 

2. which is or becomes defined as a “hazardous waste”, “hazardous substance”, 
“hazardous material”, “toxic substance”, “hazardous pollutant”, “toxic pollutant”, 
or contaminant under any federal, state or local law, statute, regulation, rule or 
ordinance or amendments thereto, and all applicable judicial, administrative or 
regulatory decrees, judgments or orders relating to the protection of human health 
or the environment, including, without limitation, the Comprehensive 
Environmental Response, Compensation and Liability Act, 42 U.S.C. §§ 9601 et 
seq. (“CERCLA”), as amended, the Resource, Conservation and Recovery Act, 
as amended, 42 U.S.C. §§ 6901 et seq. (“RCRA”), the Toxic Substances Control 
Act, 15 U.S.C. §§ 2601-2671, the Clean Air Act, 42 U.S.C. §§ 7401 et seq., and 
the Federal Water Pollution Control Act, 33 U.S.C. §§ 1251 to 1387, as the 
foregoing may be amended from time to time (collectively, the “Environmental 
Laws”); 
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3.  which is petroleum, including crude oil or any fraction thereof not otherwise 
designated as a “hazardous substance” under CERCLA, including without 
limitation gasoline, diesel fuel or other petroleum hydrocarbons; 

4. which is toxic, explosive, corrosive, flammable, infectious, radioactive, 
carcinogenic, mutagenic, or otherwise hazardous and is or becomes regulated by 
any governmental authority or instrumentality of the United States or jurisdiction 
in which the Project is located; 

5. the presence of which on the site causes or threatens to cause a nuisance or 
trespass upon the site or adjacent properties or poses or threatens to pose a hazard 
to the health or safety of persons on or about the site; or 

6. Underground Storage Tanks as defined in Section 9001 of RCRA, 42 U.S.C. § 
6991.  

1.64 “Hourly Rates for Additional Services” shall have the meaning set forth in Section 
6.5.2.1 hereof. 

1.65  

1.66 “Inexcusable Delay” shall have the meaning set forth in Section 4.6.1 hereof. 

1.67 “Initial Schedule” means the schedule for completion of the Construction Documents 
attached hereto as Exhibit H. 

1.68 “Initial Work” or “Initial Scope of Work” means all labor, materials and services 
expected to be performed or provided by the Design/Builder pursuant to the provisions of the 
Contract Documents existing as of the Effective Date, as more fully described in Section 2.1.2 
and Exhibit A hereto. 

1.69 “Landscaping Work” shall mean the landscaping provided for new units as more fully 
described in Exhibit A. 

1.70 “LBP” shall have the meaning set forth in the Amended and Restated Ground Lease. 

1.71 “Liquidated Damages” shall have the meaning set forth in Section 4.6.4 hereof. 

1.72 “Managing Member” means  
which is the managing member of the Company. 

1.73 “Mobilization Plan” shall have the meaning set forth in Section 2.11 hereof. 

1.74 “Modification” means an amendment to this Agreement executed by the Parties after the 
Effective Date. 
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1.75  “Operating Agreement” means that certain Fourth Amended and Restated Limited 
Liability Company Operating Agreement of Camp Pendleton & Quantico Housing, LLC dated as 
of January 15, 2010, as amended from time to time. 

1.76 “OSHA” shall have the meaning set forth in Section 10.2.2 hereof. 

1.77 “Overhead” means  
 
 
 
 

 

1.78 “Party” or “Parties” means the Company and/or the Design/Builder, their respective 
permitted successors and/or assigns, and any other future signatories to this Agreement. 

1.79 “Payment and Performance Bonds” means the payment bond and performance bonds 
issued by a Surety, in the forms set forth as Exhibit N-1 hereto (with respect to Contractor-
furnished payment and performance bonds) or Exhibit N-2 (with respect to Subcontractor-
furnished payment and performance bonds), covering the faithful performance and completion of 
the Construction Work at the Site, including payment for all materials and labor furnished or 
supplied in connection with such Construction Work, by the Contractor, as required under the 
Construction Agreement. 

1.80  
 
 

 

1.81  
 
 

 

1.82 “Product Data” shall have the meaning set forth in Section 2.15.2.2 hereof. 

1.83 “Project” means the facilities located on the Site, together with all on-site infrastructure, 
site improvements and appurtenances to be designed, constructed and installed in connection 
therewith, as more fully set forth and described in the Contract Documents and as are required 
thereby or reasonably inferred therefrom. 

1.84 “Punch list” means those minor items of Work to be completed after Substantial 
Completion and prior to Final Completion, which do not prevent the Project from being used for 
the purpose for which it is intended and which will not prevent occupancy. 

1.85 “Retainage” means the amount withheld from progress payments from the Company to 
the Design/Builder from time to time, as more fully described in Section 5.5 hereof. 
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1.86 “Samples” shall have the meaning set forth in Section 2.15.2.3 hereof. 

 
 

 

1.88 “Schedule” means (1) prior to the Construction Modification, the Initial Schedule, or (2) 
as to the Work described in the Construction Modification, the Final Schedule. 

1.89 “Scheduled Date of Substantial Completion” means those dates contained in the 
Schedule, pursuant to which the Design/Builder has agreed to achieve Substantial Completion of 
various portions of the Work in accordance with the Schedule, as adjusted for approved 
extensions of time. 

1.90 “Scope of Work Submittal Documents” means Construction Documents prepared to 
approximately 95% completion. 

1.91 “Self-Performed Work” shall have the meaning set forth in Section 8.3 hereof. 

1.92 “Separate Contractors” means those individuals or entities (other than the 
Design/Builder) who have entered into arrangements with the Company for the provision of 
labor, materials or other services in connection with the Project. 

1.93 “Shop Drawings” shall have the meaning set forth in Section 2.15.2.1 hereof. 

1.94 “Site” means the property identified on Exhibit I attached hereto, and any other real 
property on which the Work will be performed. 

1.95 “State” means the State of California and any of its municipal governmental or quasi-
governmental divisions and agencies. 

1.96 “Subcontract” means an agreement between the Contractor, the Architect, or the 
Design/Builder (other than agreements between the Design/Builder and the Team 
Subcontractors) and another person or entity engaged to perform a portion of the Work, together 
with any and all amendments thereto. 

1.97 “Subcontractor” means an individual or entity who has entered into an agreement with 
either the Architect, the Contractor or the Design/Builder (other than Team Subcontractors) for 
the provision of labor, materials or other services required to be performed by the Design/Builder 
under the Contract Documents. 

1.98 “Substantial Completion” or “Substantially Complete” means, with respect to various 
portions of the Work, the stage in the progress of such Work when such Work is complete, with 
the exception of Punch list items, in accordance with the Contract Documents, so that it may be 
used by the Company for its intended purpose. 
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1.99 “Surety” means one or more issuers of the Payment and Performance Bonds, each of 
which shall be (a) on the Treasury List for the amount of its responsibility; and (b) licensed to do 
business in the state where the Project is located. 

1.100 “Team Subcontract” means an agreement between the Contractor or the Architect and 
the Design/Builder in which the Design/Builder delegates a portion of its responsibilities under 
this Agreement, together with any and all amendments thereto. 

1.101 “Team Subcontractors” means the Contractor and the Architect. 

1.102 “Trustee” shall have the meaning set forth in the Operating Agreement. 

1.103 “United States Member” means The United States of America, Department of the Navy, 
in its capacity as a member of the Company. 

1.104 “Work” or “Scope of Work” means (1) prior to the execution of the Construction 
Modification, the Initial Work or Initial Scope of Work, and (2) as to the Work described in the 
execution of the Construction Modification, the Final Work or Final Scope of Work.  The terms 
Work or Scope of Work include Design Work, Construction Work and Landscaping Work. 

 

ARTICLE 2 
SCOPE OF WORK  

2.1 Performance of Work.  

2.1.1 The Design/Builder covenants and agrees that it shall be responsible for 
performing and completing, and for causing all Team Subcontractors and Subcontractors to 
perform and complete, the Work in accordance with the Scope of Work set forth in Exhibit A, 
and the Schedule set forth in Exhibit H, all as revised pursuant to the terms of this Agreement, 
the Contract Documents and Applicable Laws.  The Design/Builder covenants that the Design 
Work and the Design Materials provided thereunder shall be appropriate for the purposes stated 
in Exhibit A.  Although it is the responsibility of the Design/Builder to conform the Work to 
Applicable Laws at all times, to the extent there is a change in one or more Applicable Laws 
after the date of execution of this Agreement, and such change has the effect of increasing the 
cost or time of performance of the Work, such change shall be the subject of a Change Order 
under the provisions of Article 6 hereof.  

2.1.2 The Company’s current requirements for the Project are set forth in the Initial 
Scope of Work attached hereto as Exhibit A.  No later than the date set forth therefor in the 
Initial Schedule attached hereto as Exhibit H, the Design/Builder shall submit to the Company 
(a) the Scope of Work Submittal Documents; and (b) the “Design/Builder’s Proposal”.   
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However, the parties acknowledge that the 
Design/Builder shall be entitled to select itself or an affiliate to perform all or part of the general 
contracting duties, so long as any fee payable for performance of such duties is part of, and not in 
addition to, the fee to be earned by the Design/Builder.   

 
  The 

Company, Design/Builder, Architect, relevant engineers, and Contractor shall then promptly 
meet and confer about the Scope of Work Submittal Documents and the Design/Builder’s 
Proposal.  If the Company and Design/Builder agree on the Design/Builder’s Proposal, they shall 
execute a “Construction Modification” that modifies this Agreement and sets forth the 
following: the Scope of Work Submittal Documents approved by the Company,  

the related schedule of values, Estimated Cost of the Work, Construction Overhead, 
Construction Fee, Construction Contingency, allowances,  

alternates, unit prices, the form of Contractor payment and 
performance bonds, the date on which the Design/Builder must receive the Construction Notice 
to Proceed, the dates of Substantial Completion and Final Completion of the Construction Work 
and Landscaping Work, a schedule for such Work, and any other information reasonably 
required by the Company.  The Company’s execution of the Construction Modification shall 
constitute a direction to the Design/Builder to commence performing the Final Scope of Work.  
If within ninety (90) days after the Design/Builder’s submission of the Design/Builder’s Proposal 
the parties have not executed a Construction Modification, then either party may terminate this 
Agreement by providing written notice to the other, such termination taking effect upon 
completion of the Construction Documents and full payment of the Cost of the Work, Design 
Fee, and Design Overhead for the Initial Scope of Work  

he Design/Builder shall have no obligation to perform any other Work or services.   

 

2.2 Professional Standard. 

2.2.1 Standards of Performance.  The Work shall be performed in accordance with 
the professional standards applicable to projects, buildings or work of complexity, quality and 
scope comparable to the Work and the Project, and shall be performed by the Design/Builder, 
Team Subcontractors and other Subcontractors.  The Design/Builder may make such additions or 
substitutions to personnel and responsibilities as it deems necessary or appropriate in order to 
carry out its responsibilities hereunder, provided such personnel shall be suitably qualified.  
Nothing in this Agreement shall be construed to create any contractual liability between the 
Company and either Team Subcontractors or Subcontractors, except as otherwise specifically 
provided herein. 

2.3 Use of Design Materials. 
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2.3.1 Use of Design Materials. 

2.3.1.1 The Company shall have unlimited rights to copy and use solely in 
connection with the Project all Design Materials, including the right to use same on the Project at 
no additional cost to the Company, regardless of degree of completion of the Design Materials, 
provided that said services performed have been fully paid for as required by the terms of this 
Agreement (for example, if this Agreement is terminated pursuant to Section 2.1.2, the Company 
has paid all design-related amounts actually incurred by the Design/Builder).  The Design/Builder 
agrees to and does hereby grant to the Company and any assignee or successor of the Company as 
owner of the Project a royalty-free license to any such Design Materials as to which the 
Design/Builder may assert any rights under the patent or copyright laws.  The Design/Builder, as 
part of its agreements with any Team Subcontractor, Subcontractor or consultant, will secure such 
license and use rights from each such entity, and shall defend, indemnify and hold the Company 
Indemnified Parties harmless from any claims by such entities for copyright or patent 
infringement.  The Design/Builder and Architect expressly reserve the right to utilize and re-use 
their own style and approach to the design of similar projects. 

2.3.1.2 The Company shall indemnify and hold harmless the Design/Builder 
Indemnified Parties from and against all claims, liabilities, demands, actions, costs and expenses 
(including attorneys’ and experts’ fees and costs) (collectively, “Claims”) (a) arising from any use 
by the Company, its successors or assigns of such Design Materials if this Agreement is 
terminated by the Company prior to Substantial Completion of the Work, or (b) arising as a result 
of amendments or modifications of any such Design Materials made without the prior written 
consent of the Design/Builder. 

2.4 Local Conditions; Environmental Site Conditions.  

2.4.1 Local Conditions.  Subject to the provisions of Exhibit A, the Design/Builder 
represents that as of the date of the Construction Modification it will have taken steps reasonably 
necessary to ascertain the nature and location of the Work, and that it will have investigated and 
satisfied itself as to the general and local conditions which are applicable to the Work such as (a) 
conditions bearing on transportation, disposal, handling and storage of materials; (b) the 
availability of labor, water, power and roads; (c) normal weather conditions; (d) observable 
physical conditions at the Site; (e) the surface conditions of the ground; and (f) the character of 
equipment and facilities needed prior to and during the performance of the Work.  To the extent 
the Design/Builder encounters subsurface or concealed conditions or existing utilities which 
differ materially from that actually known by the Design/Builder as of the date of this 
Agreement, then notice by the Design/Builder shall be given to the Company promptly before 
conditions are disturbed and in no event later than Days after the first 
observance of the conditions if a Change Order is contemplated by the Design/Builder due to 
such condition.  Such materially different conditions shall entitle the Design/Builder to an 
equitable adjustment in th chedule pursuant to the Change Order provisions of 
this Agreement.  

2.4.2 Hazardous Materials. To the extent the Design/Builder encounters Hazardous 
Materials at the Site (and not brought there by the Design/Builder, Team Subcontractors or 
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Subcontractors), the Design/Builder shall notify the Company in accordance with the provisions 
of Section 2.4.1 above; provided, however, that the Design/Builder shall have no obligation, 
whether by Change Order or otherwise, to participate in any way in the removal, disposal or 
treatment of such Hazardous Materials unless the Design/Builder, at its sole discretion, elects to 
do so.   

2.4.3 Below Grade Utilities. Unless otherwise set forth in Exhibit A, the 
Design/Builder also includes in the Scope of Work the removal of any below grade utilities 
which will interfere with new construction and which were identified in the Vista Del Sol IFP (as 
it relates to the Work), the Contract Documents listed on Exhibit C, or known as of the Effective 
Date to the Design/Builder or Affiliates, and the Design/Builder has the option to abandon the 
existing utilities in place if they do not interfere with new construction, unless otherwise set forth 
in Exhibit A.  If the utilities are made of Hazardous Materials or are insulated with Hazardous 
Materials, and the Hazardous Materials were identified in the Environmental Documents, the 
Design/Builder includes the removal in the Scope of Work unless the Design/Builder elects to 
abandon the utilities in place (unless removal is required under Exhibit A).  Any other Hazardous 
Materials besides those specifically identified in this Section 2.4.3 above are not included in the 
Scope of Work. 

2.5 Scope of Work Submittal Documents and Construction Documents.  

2.5.1 General.  This Agreement constitutes an instruction for the Design/Builder to 
prepare the Construction Documents, and the Design/Builder has instructed the Architect and its 
Subcontractors to commence preparation of the Scope of Work Submittal Documents for review 
and approval by the Company.  After such approval, the Design/Builder shall cause the Architect 
and its Subcontractors to prepare the Construction Documents.  The Scope of Work Submittal 
Documents and Construction Documents shall be consistent with, and develop in detail, the 
intent of the Contract Documents, and shall include documents customarily required for 
regulatory approval by governmental agencies.  The Construction Documents shall also provide 
information customarily necessary for the use of such documents by those in the building trades 
and include all documents required for the complete and final construction of the Project, other 
than such details customarily developed in shop drawings or otherwise during construction.  The 
Design/Builder’s submittal and the Company’s review of the Scope of Work Submittal 
Documents and the Construction Documents shall be conducted in accordance with the durations 
and procedures set forth in Section 2.1.2, Exhibit H and Exhibit J, and in accordance with the 
dates therefor set forth in the Schedule set forth in Exhibit H.  Such review shall not relieve the 
Design/Builder from its responsibilities under this Agreement, or be deemed to be an approval or 
waiver by the Company of any deviation from, or of the Design/Builder’s failure to comply with, 
any provision or requirement of the Contract Documents, unless such deviation or failure has 
been identified as such in writing in the document submitted for approval by the Design/Builder 
and approved by the Company.  The Company acknowledges that the City (or the County and/or 
State, as applicable) will be responsible for issuing any applicable permits and final certificates 
of occupancy with respect to the Project and therefore the City (or the County and/or State, as 
applicable) will be the final approving authority for  (i) the Scope of Work Submittal Documents 
and the Construction Documents and (ii) and conflicts as to which codes must be followed or 
which inspections are required in connection with the Scope of Work.  Accordingly, the 
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Company shall in good faith work with the Design/Builder to resolve any comments the City (or 
the County and/or State, as applicable) may have to such Scope of Work Submittal Documents 
and the Construction Documents and the Company shall not unreasonably withhold its approval 
of any Scope of Work Submittal Documents and the Construction Documents approved by the 
City (or the County and/or State, as applicable).  The Design/Builder shall not commence the 
Construction Work and Landscaping Work until the Parties have executed the Construction 
Modification. 

2.5.2 Reliance on Approvals.  The Design/Builder shall be entitled to rely on the 
approvals of the Company and the City with respect to the Design Materials.  If the Company 
revokes, modifies or otherwise changes in a material way its approval, or modifies the original 
Initial or Final Scope of Work requiring modification to one or more systems or other aspects of 
the Project which have been designed and approved, the Design/Builder shall be entitled to a 
Change Order in accordance with the provisions of Article 6 hereof.  The Company 
acknowledges that any such revocation, modification or other change to its approval or to the 
Scope of Work may need to be re-approved by the City and/or any other applicable municipal or 
regulatory agency with approval authority over such modification and/or change and, 
accordingly, the Design/Builder shall be entitled to an equitable adjustment in th  
Schedule in accordance with the Change Order provisions of this Agreement to account for such 
requested modification and/or change.  No Change Order shall be issued to the extent such 
modification is due to the fault or negligence of the Design/Builder. 

2.5.3 Review of Contract Documents and Field Conditions.  The Design/Builder 
shall be responsible for all errors, inconsistencies or omissions in the Construction Documents.  
The Design/Builder shall take field measurements and verify field conditions and shall carefully 
compare such field conditions and measurements and other information known to the 
Design/Builder with the Contract Documents before commencing activities.  The Design/Builder 
shall perform the Work in accordance with the Contract Documents (including, without 
limitation, the Environmental Documents) and submittals approved in accordance with the 
durations and procedures set forth in Exhibit H. 

2.6 Legal Requirements.  

2.6.1 Compliance; Notices; Permits.   

2.6.1.1 The Design/Builder shall comply with and shall cause the Contractor and 
all Subcontractors to comply with Applicable Laws, and shall give applicable notices pertaining 
thereto.  In the event of any conflicts between Applicable Laws and this Agreement or the 
Contract Documents, the Design/Builder is required to comply with Applicable Laws, but the 
Design/Builder shall be entitled to a Change Order in accordance with the provisions of Article 6 
hereof, equitably adjusting Contract Time to the extent such compliance requires 
a change in the scope of the Work as presently set forth in, or reasonably inferable from, the 
Contract Documents. All such conflicts shall be immediately brought to the attention of the 
Construction Consultant and the Company for review.  
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Except to the extent the Contract Documents require the Company to obtain such approvals, 
permits, licenses and inspections, and to pay for any governmental fees, the Design/Builder shall 
prepare and file all documents required to obtain the necessary approvals of governmental 
authorities having jurisdiction over the Work and/or the Project and shall secure those permits, 
licenses and inspections required by the Contract Documents to be secured by the Design/Builder.  

 
 
 
 
 
 
 

To the extent the Company informs the Design/Builder 
that fees in connection with any trade permits requiring payment by the Design/Builder under the 
Contract Documents will be waived by the applicable entities  

If and to the extent such entities impose charges in the future for such permits, such 
charges shall be paid by the Company, or shall be the subject of a Change Order to this 
Agreement in accordance with the Change Order provisions of this Agreement.  The 
Design/Builder shall comply with the requirements of Exhibit P. 

2.7 Services and Facilities.  

2.7.1 General.  The Design/Builder shall provide everything required for the orderly 
progress and proper execution and completion of the Work and the Project in accordance with 
the requirements of the Contract Documents, whether temporary or permanent and whether or 
not incorporated or to be incorporated into the Work, including, but not limited to, design 
services, labor, materials, equipment, furnishings, tools, construction equipment and machinery, 
utilities, transportation and other facilities and services. 

2.7.2 Supervision.  The Design/Builder shall supervise and direct the Work in 
accordance with its best skill and attention.  The Design/Builder shall be solely responsible for 
and have control over design and construction means, methods, techniques, sequences and 
procedures.  The Design/Builder shall be responsible to the Company for the acts and omissions 
of, and whenever this Agreement refers to the negligence, fault or omission of the 
Design/Builder, such term shall include the negligence, fault or omission of, the 
Design/Builder’s employees, Team Subcontractors, Subcontractors and their agents and 
employees, and other persons performing portions of the Work under a contract with the 
Design/Builder.  The Design/Builder shall not be relieved of obligations to perform the Work in 
accordance with the Contract Documents by tests, inspections or approvals. 

2.7.3 Coordination.  In accordance with the requirements of Exhibit A hereto, the 
Design/Builder shall coordinate design and construction requirements with governmental 
agencies, utilities, and all other parties either involved in infrastructure improvements or 
otherwise affected by the design and construction requirements. 
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2.7.4 Cooperation.  The Design/Builder shall assist the Company’s staff and 
reasonably cooperate with the Company’s legal, financial, design and construction consultants 
and all other designated representatives during the design and construction of the Project. 

2.7.5 Management.  The Design/Builder shall implement suitable management 
systems and work plans for the Project relative to Project safety, quality assurance and managing 
and controlling the Work. The Design/Builder may make such additions or substitutions to 
personnel and responsibilities as it deems necessary or appropriate in order to carry out its 
responsibilities hereunder, provided such personnel shall be suitably qualified. The 
Design/Builder shall appoint one or more individuals who shall be authorized to act on behalf of 
the Design/Builder and with whom the Company may consult at all reasonable times, and whose 
instructions, requests, and decisions will be binding upon the Design/Builder as to all matters 
pertaining to this Agreement and the performance of the Parties hereunder.  The Design/Builder 
shall advise the Company in writing of the names of the individuals referred to in the preceding 
sentence.  

2.7.6 Reports.  The Design/Builder shall prepare and submit to the Company and the 
United States Member, during both the Design Phase and the Construction Phase, monthly 
progress reports on the Work accomplished during the prior monthly period, which reports shall 
be prepared in a manner and in a format reasonably acceptable to the Company and submitted to 
the Company within Days of the first day of each month.  As part of each such 
report, the Design/Builder shall provide an updated Schedule, including CPM illustrating the 
progress which has been made, by reference to the CPM, and specifically whether the Work is on 
schedule or behind schedule and actions being taken to correct Schedule slippage.  The monthly 
report shall also set forth the Design/Builder’s projected progress for the forthcoming month. 

2.8 Warranties.   

2.8.1 Construction Warranty.  The Design/Builder warrants to the Company that any 
and all materials, equipment and furnishings incorporated in the Construction Work will be in 
substantial conformance with the intent of the Vista Del Sol Offer and the general intent of the 
Vista Del Sol IFP (to the extent they relate to the Work) and of quality as good or better than 
required by the Contract Documents and new unless otherwise required or permitted by the 
Contract Documents, that the Work will be free from defects not inherent in the quality required 
or permitted, and that the Work will conform with the requirements of the Contract Documents.  
The Design/Builder may reuse some existing utilities in lieu of what is set forth in the 
Construction Documents, subject to Exhibit A, if in the reasonable opinion of the Civil Engineer 
for the Project, the utilities are in satisfactory condition.  If the Design/Builder elects to reuse 
existing utilities pursuant to the foregoing, and Exhibit A contemplates Design/Builder’s 
construction of new utilities, a deductive Change Order shall be issued for the cost of the utilities 
work no longer required.  Work not conforming to these requirements, including substitutions 
not properly approved and authorized by the Company, may be considered defective and, at the 
Company’s election may be replaced by the Design/Builder.  The cost of such replacement shall 
be a Cost of the Work.  The foregoing warranty excludes damage or defect caused by abuse, 
modifications not executed by the Design/Builder, improper or insufficient maintenance, 
improper operation, or normal wear and tear under normal usage.  Such warranty shall exclude 
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warranties relating to design, warranty of fitness, and any other express or implied warranties 
other than as set forth herein or in the Contract Documents; provided, however, that the 
foregoing shall not impair the rights of the Company to maintain an action for breach of contract 
against the Design/Builder. 

2.8.2 Intentionally Deleted.   

2.8.3 Landscaping Warranty.  The Design/Builder warrants to the Company that any 
and all plants, materials and equipment incorporated in the Landscaping Work will be in 
substantial conformance with, and of quality as good or better than that required by, the intent of 
the Vista Del Sol Offer and the general intent of the Vista Del Sol IFP (to the extent they relate 
to the Work) and of quality as good or better than required by the Contract Documents and new 
unless otherwise required or permitted by the Contract Documents, that the Work will be free 
from defects not inherent in the quality required or permitted, and that the Work will conform 
with the requirements of the Contract Documents. Work not conforming to these requirements, 
including substitutions not properly approved and authorized by the Company, may be 
considered defective and, at the Company’s election may be replaced by the Design/Builder.  
The cost of such replacement shall be a Cost of the Work.  The foregoing warranty excludes 
damage or defect caused by abuse, modifications not executed by the Design/Builder, improper 
or insufficient maintenance, improper operation, or normal wear and tear under normal usage.  
Such warranty shall exclude warranties relating to design, warranty of fitness, and any other 
express or implied warranties other than as set forth herein or in the Contract Documents; 
provided, however, that the foregoing shall not impair the rights of the Company to maintain an 
action for breach of contract against the Design/Builder. 

2.8.4 Application of Warranties.  The Company and the Design/Builder acknowledge 
that the Work shall be performed in accordance with the Schedule, and that for purposes of 
commencement of warranties, warranties with respect to each building or group of buildings 
shall commence on the date of Substantial Completion such building or group of buildings.  If 
withi after the earlier of (A) the date of Substantial Completion of a building or 
designated portion thereof, or (B) the date for commencement of warranties under the Contract 
Documents, any of the Work relating to such building or such landscaping, as the case may be, is 
found to be not in accordance with the requirements of the Contract Documents, the 
Design/Builder shall correct it promptly after receipt of written notice from the Company to do 
so unless the Company has previously given the Design/Builder a specific written acceptance of 
such condition after the Company has been specifically informed in writing by the 
Design/Builder that the condition is not in accordance with the Contract Documents.  This period 
of shall be extended with respect to portions of the Work first performed after 
Substantial Completion of such building to after Substantial Completion of such 
extended Work.  This obligation shall survive acceptance of the Work under the Contract 
Documents and termination of this Agreement.  The Company shall give such notice promptly 
after discovery of the condition.  The costs to correct Work which is not in accordance with the 
requirements of the Contract Documents shall be payable as Cost of the Work if incurred prior to 
Final Completion of the Work.  If such costs are incurred after Final Completion of the Work 

have been distributed to the Company, the costs in connection with such warranty 
work shall be paid  
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Notwithstanding the 

foregoing, if the correction work referenced in this Section 2.8.4 results from the gross 
negligence or willful or wanton misconduct of the Design/Builder and/or Contractor, such cost 
shall be borne solely by the Design/Builder. 

2.8.5 No Limitation.  Nothing contained in this Section 2.8 shall be construed to 
establish a period of limitation with respect to other obligations which the Design/Builder might 
have under the Contract Documents.  Establishment of the time periods set forth in this Section 
2.8 relate only to the specific obligation of the Design/Builder to correct the Work, and has no 
relationship to the time within which the obligation to comply with the Contract Documents may 
be sought to be enforced, nor to the time within which proceedings may be commenced to 
establish the Design/Builder’s liability with respect to the Design/Builder’s obligations other 
than specifically to correct the Work. 

2.8.6 Third Party Items.  The Design/Builder shall, for the protection of the Company, 
demand from all suppliers and Subcontractors from which the Design/Builder procures 
machinery, equipment or materials or services, warranties and guarantees with respect to such 
machinery, equipment, materials or services, which shall be made available to the Company to 
the full extent of the terms thereof. 

2.8.7 Intentionally Deleted. 

2.8.8 Failure to Correct Work.  If the Design/Builder fails to correct Construction 
Work and/or Landscaping Work within a reasonable time after written notice from the Company 
pursuant to Section 2.8.4, the Company may correct such Work in accordance with the terms of 
this Agreement.  In such case, if the Design/Builder does not proceed with correction of such 
Construction Work and/or Landscaping Work within a reasonable time, the Company may 
remove such Work and store the salvable materials or equipment at the Design/Builder’s 
expense.  If the Design/Builder does not pay costs of such removal and storage within  

Days after written notice, the Company may, upon Days’ 
written notice, sell such materials and equipment at auction or at private sale and shall account 
for the proceeds thereof, after deducting costs and damages that should have been borne by the 
Design/Builder, including compensation for services and expenses made necessary thereby.  If 
such proceeds of sale do not cover costs which the Design/Builder should have borne, the 
Design/Builder shall pay such excess to the Company; if such proceeds are in excess of the costs 
which the Design/Builder should have borne, such excess shall be paid by the Company to the 
Design/Builder.  Such costs shall be payable as provided in Section 5.1 (except to the extent such 
correction results from the gross negligence or willful or wanton misconduct of the 
Design/Builder and/or Contractor (in which case such cost shall be borne solely by the 
Design/Builder)). 

2.8.9 Acceptance of Nonconforming Work.  If the Company prefers to accept 
Construction Work and/or Landscaping Work which is not in accordance with the requirements 
of the Contract Documents, the Company may do so instead of requiring its reperformance  

  If the parties cannot agree, 
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such matter shall be subject to dispute resolution as provided herein.  Such adjustment shall be 
effected whether or not final payment has been made. 

2.8.10 Removal of Work.  The Design/Builder shall remove from the Site portions of 
the Construction Work and Landscaping Work which are not in accordance with the 
requirements of the Contract Documents and are neither corrected by the Design/Builder nor 
accepted by the Company.  The costs incurred in removing such Work shall be a Cost of the 
Work if incurred prior to Final Completion of the Work.  If such costs are incurred after Final 
Completion of the Work  have been distributed to the Company, the costs in 
connection with such warranty work shall be paid by the Company   
Notwithstanding the foregoing, if the removal work referenced in this Section 2.8.10 results from 
the gross negligence or willful or wanton misconduct of the Design/Builder and/or Contractor, 
such cost shall be borne solely by the Design/Builder. 

2.8.11 Damaged or Destroyed Work.  The Design/Builder shall bear the cost of 
correcting destroyed or damaged Construction Work or Landscaping Work, whether completed 
or partially completed, of the Company or Separate Contractors caused by the Design/Builder’s 
correction or removal of Construction Work and/or Landscaping Work which is not in 
accordance with the requirements of the Contract Documents.  If such costs arise during the 
performance of the Work, such costs shall be without change to the Schedule nd shall 
be charged against the Cost of the Work, except to the extent such correction results from the 
gross negligence or willful or wanton misconduct of the Design/Builder and/or Contractor (in 
which case such costs shall be borne solely by the Design/Builder).  If such costs arise after Final 
Completion, such costs shall be payable as provided in Section 5.1.3.  

 

 
 
 
 
 
 
 
 

2.10 Access by Company or United States Member.   

The Design/Builder shall afford the Company, the Construction Consultant, the United 
States Member and their respective authorized designees access to the Site at all times, subject to 
reasonable prior notice for access outside of normal business hours. 

2.11 Use of Site.   

The Design/Builder shall prepare a mobilization plan, prior to the start of the 
Construction Phase, for the Company’s review and approval based upon information provided to 
the Design/Builder by the Company (each a “Mobilization Plan”).  The Mobilization Plan shall 
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outline all mobilization requirements of the Project including schedule for equipment 
mobilization and demobilization, laydown area requirement and proposed locations, and any 
other applicable items.  The foregoing Mobilization Plan shall be revised from time to time as 
necessary to incorporate additional information on site availability provided by the Company.  
The Design/Builder shall confine operations at the Site to areas permitted by law, ordinances, 
permits and the Contract Documents and shall not unreasonably encumber the Site with 
materials or equipment. The Design/Builder shall at all times confine its access and use of the 
Site to the areas designated by the Company from time to time as being delivered and available 
to the Design/Builder.  Notwithstanding any other provision of this subsection, the Company 
acknowledges that the Schedule was developed based on certain representations of the Company 
regarding availability of the Site, or relevant portions thereof, at certain times, and to the extent 
that any or all of the Site is not available for the Design/Builder’s activities on a timely basis, the 
Design/Builder shall be entitled to an equitable adjustment in the Schedule in 
accordance with the Change Order provisions of this Agreement. 

2.12 Patents, Trademarks, Copyrights.   

 
The Design/Builder shall 

defend all suits or claims for infringement of patent, trademark, and copyrights against the 
Company Indemnified Parties, and shall save the Company Indemnified Parties harmless from 
loss on account thereof for any and all matters arising in connection with the Work or the Project 
(such costs to be paid as a Cost of the Work), except with respect to any particular design 
process or the product of a particular manufacturer or manufacturers specified and required by 
the Company, other than pursuant to the recommendation or suggestion of the Design/Builder or 
a Team Subcontractor; provided however, if the Design/Builder has reason to believe that the 
design, process or product so specified is an infringement of a patent, the Design/Builder shall be 
responsible for any loss resulting unless the Design/Builder has provided the Company with 
prompt written notice of the Design/Builder's belief, and the Company has nevertheless elected 
to go forward with such design, process or product so specified. 

2.13 Rubbish; Debris; Cleanup.  

During the performance of all on-site Work, the Design/Builder shall at all times keep the 
Site and adjacent streets, properties and sidewalks reasonably free from waste materials, debris 
and/or rubbish, and shall employ adequate dust control measures.  Costs incurred on account of 
such activities shall be paid as a Cost of the Work.  If accumulation of such materials, debris, 
rubbish or dust constitutes a nuisance or safety hazard or is otherwise objectionable in the 
reasonable opinion of the Company, the Design/Builder shall promptly remove them.  Upon 
Substantial Completion of the Work, or any portion or component thereof, the Design/Builder 
shall remove from the Site, or applicable portion thereof, all tools, construction equipment, 
machinery, surplus materials, waste materials and rubbish and shall leave the Site in a “broom 
clean” condition.  If the Design/Builder fails to clean up as provided in the Contract Documents 
after Days written notice from the Company, the Company may do so and the  
cost thereof shall be charged to the Design/Builder or as provided in Section 5.9 of this 
Agreement. 
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2.14 Permits, Fees and Notices.  

2.14.1  
 
 
 
 
 
 

  To the extent there is a change 
in the type or cost of any of such permits or inspection occurring after execution of this 
Agreement, there shall be an equitable adjustment in the Schedule on account of such 
change in accordance with the Change Order provisions of this Agreement. The Design/Builder 
shall comply with and give notices required by Applicable Laws.  

2.15 Shop Drawings, Product Data and Samples.  

2.15.1 Documents and Samples at the Site.  From and after commencement of the 
Construction Work, the Design/Builder shall maintain at the Site one record copy of the 
Construction Documents, and any and all amendments thereto, in good order and marked to 
record changes and selections made during the Construction Phase.  In addition, the 
Design/Builder shall maintain at the Site approved shop drawings, product data, samples and 
similar required submittals.  These shall be provided to the Company, MCAGCC Twentynine 
Palms (to the attention of Base Commander), Headquarters Marine Corps (to the attention of 
Military Housing Office (“MHO”)) and the DoN (to the attention of the Business Agreements 
Manager) in a form reasonably acceptable to the Company, the Base Commander of MCAGCC 
Twentynine Palms, and Design/Builder within a reasonable time after Final Completion of the 
Work but not to exceed Days.   

2.15.2 Shop Drawings, Product Data and Samples. 

2.15.2.1 “Shop Drawings” are drawings, diagrams, schedules and other data 
specially prepared for the Work by the Design/Builder, the Contractor, a Subcontractor, 
manufacturer, supplier or distributor to illustrate some portion of the Work. 

2.15.2.2  “Product Data” are illustrations, standard schedules, performance charts, 
instructions, brochures, diagrams and other information furnished by the Design/Builder to 
illustrate materials or equipment for some portion of the Work. 

2.15.2.3 “Samples” are physical examples which illustrate materials, equipment or 
workmanship and establish standards by which the Work will be judged. 

2.15.2.4 Shop Drawings, Product Data, Samples and similar submittals are not 
Contract Documents.  The purpose of their submittal is to demonstrate for those portions of the 
Work for which submittals are required the way the Design/Builder proposes to conform the 
construction to the Construction Documents.   
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2.15.2.5 The Design/Builder shall review and take appropriate action upon Shop 
Drawings, Product Data, Samples and similar submittals.  To the extent the Company wishes to 
review any such Shop Drawings, Product Data, Samples and similar submittals, it shall give 
reasonable prior notice to the Design/Builder, and shall conduct such review so as not to delay the 
Work. 

2.15.3 Responsibility.  The Design/Builder shall not be relieved of responsibility for the 
deviations from requirements of the Contract Documents by the Company’s approval of Shop 
Drawings, Product Data, Samples or similar submittals unless the Design/Builder has 
specifically informed the Company of such deviation at the time of the submittal and the 
Company has given written approval to the specific deviation. 

2.16 Tests and Inspections.  

2.16.1 Initial Tests and Inspections.  Unless otherwise provided for in the Contract 
Documents, the Design/Builder shall make arrangement for all tests, inspections and approvals 
of portions of the Construction Work required by the Contract Documents, Applicable Laws or 
normal construction practices with an independent testing laboratory or entity acceptable to the 
Company, or with the appropriate public authority, and, to the extent not already a responsibility 
of the Company under the Contract Documents (i.e., pursuant to Section 2.6.1.1 and 2.14 of this 
Agreement) the costs of such tests, inspections and approvals shall be a Cost of the Work.  The 
Design/Builder shall give the Company, the Construction Consultant, and the Facility 
Engineering and Acquisition Division (“FEAD”) timely notice of when and where tests and 
inspections are to be made so that the Company, the Construction Consultant, and FEAD may 
observe such procedures.   

 
 

 

2.16.2 Additional Tests and Inspections.  If the Company or public authorities having 
jurisdiction determine that portions of the Construction Work require additional testing, 
inspection or approval beyond that required by subsection 2.16.1, the Company will instruct the 
Design/Builder to make arrangements for such additional testing, inspection or approval by an 
entity acceptable to the Company, and the Design/Builder shall give timely notice to the 
Company of when and where tests and inspections are to be made so the Company may observe 
such procedures.  If such additional tests and/or inspections reveal failure of the portions of the 
Work to comply with the requirements of the Contract Documents, the costs of such tests and 
required correction shall be without change to the Schedule d shall be paid as a Cost 
of the Work, except to the extent such required corrections result from the gross negligence or 
willful or wanton misconduct of the Design/Builder and/or Contractor (in which case such costs 
shall be borne solely by the Design/Builder).   If the additional tests and/or inspections show that 
the portions of the Work comply with the requirements of the Contract Documents,  
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2.16.3 Required Certificates.  Required certificates of testing, inspection or approval 
shall, unless otherwise required by the Contract Documents, be secured by the Design/Builder 
and promptly delivered to the Company. 

2.16.4 Timing of Testing and Inspections.  Tests or inspections conducted pursuant to 
the Contract Documents shall be made promptly to avoid unreasonable delay in the Work. 

2.17 Execution, Correlation and Intent.  

2.17.1 Execution of Construction Modification.  Execution of the Construction 
Modification by the Design/Builder is a representation that the Design/Builder has visited the 
Site, become generally familiar with the local conditions under which the Work is to be 
performed and correlated personal observations with requirements of the Contract Documents 
(including, without limitation, the Environmental Documents). 

2.17.2 Intent of Contract Documents.  The intent of the Contract Documents is to 
include all items necessary for the proper execution and completion of the Work by the 
Design/Builder.  The Contract Documents are complementary and what is required by one shall 
be as binding as if required by all; performance by the Design/Builder shall be required only to 
the extent consistent with the Contract Documents and reasonably inferable from them as being 
necessary to produce the intended results. 

2.17.3 Organization of Materials.  Organization of the Design Materials into divisions, 
sections and articles, and arrangement of drawings shall not control the Design/Builder in 
dividing the Construction Work among Subcontractors or in establishing the extent of 
Construction Work performed by any trade. 

2.17.4 Meaning of Words.  Unless otherwise stated in this Agreement, words having 
well-known technical or construction related industry standard meanings are used in accordance 
with such recognized meanings. 

2.18 Labor and Materials; Liens.  

Unless otherwise provided in the Contract Documents, the Design/Builder shall provide 
and pay for labor, materials, equipment, tools, construction equipment and machinery, water, 
heat, utilities, transportation, and other facilities and services necessary for the proper execution 
and completion of the Work, whether temporary or permanent and whether or not incorporated 
or to be incorporated in the Work.  The Design/Builder shall enforce strict discipline and good 
order among the Design/Builder’s employees, Team Subcontractors, Subcontractors and other 
persons carrying out the Work.  The Design/Builder shall not permit employment of unfit 
persons or persons not skilled in tasks assigned to them.  

The Design/Builder shall not permit any Team Subcontractors, Subcontractors or laborers 
to place liens on the Project covering any portion of the Work for which the Company has made 
payment to the Design/Builder.  If such liens are imposed, the Design/Builder will satisfy, 
discharge or bond (if permitted by applicable law) such liens within Days after 
written notice from the Company of the existence of such liens (or such shorter period as is 
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required to prevent the foreclosure of or execution on such liens).  If the Design/Builder fails to 
satisfy, discharge or bond (if permitted by applicable law) such liens within such  

Day period (or such shorter period as is required to prevent the foreclosure of or 
execution on such liens), the Company may satisfy, discharge or bond (if permitted by applicable 
law) such liens and charge such cost and any other reasonable costs in connection therewith to 
the Design/Builder as well as withhold from the Design/Builder the amount of such lien under 
the provisions of Section 5.9. 

2.19 Cutting and Patching.  

2.19.1 Cutting and Patching of the Work.  The Design/Builder shall be responsible for 
cutting, fitting, or patching Site utilities, materials, or other Site structures required to complete 
the Work or to make its parts fit together properly. 

2.19.2 Damage to Work of the Company or Separate Contractors.  The 
Design/Builder shall not damage or endanger any portion of the Work or fully or partially 
completed construction of the Company or Separate Contractors by cutting, patching or 
otherwise altering such construction, or by excavation.  The Design/Builder shall not cut or 
otherwise alter such construction by the Company or a Separate Contractor except with written 
consent of the Company and of such Separate Contractor, such consent not to be unreasonably 
withheld.  The Design/Builder shall not unreasonably withhold consent from the Company or a 
Separate Contractor with respect to cutting or otherwise altering the Work. 

2.20 Uncovering of Construction Work.  

2.20.1 Uncovering.  If a portion of the Construction Work is physically covered contrary 
to the Company’s written request (such notice to be given in sufficient time in advance so as not 
to delay the Construction Work) or to requirements of the Contract Documents, it must, if 
required in writing by the Company, be uncovered for the Company’s observation and be 
replaced without change in the Schedule  the costs of such uncovering and replacement 
shall be a Cost of the Work, except to the extent such replacement results from the gross 
negligence or willful or wanton misconduct of the Design/Builder and/or Contractor (in which 
case such costs shall be borne solely by the Design/Builder). 

2.20.2 Covering of Work Requested to be Observed.  If a portion of the Construction 
Work has been covered which the Company has not specifically requested to observe prior to its 
being covered, the Company may request to see such Construction Work and it shall be 
uncovered by the Design/Builder.  If such Construction Work is in accordance with the Contract 
Documents, costs of uncovering and replacement shall, by appropriate Change Order, be charged 
to the Company An appropriate time extension shall also be given.  
If such Construction Work is not in accordance with the Contract Documents, it shall be without 
change to the Schedule nd the Design/Builder shall pay such costs as a Cost of the 
Work, unless (a) such condition was caused by the Company or a Separate Contractor in which 
event the Company shall be responsible for payment of such costs by appropriate Change Order, 
and an appropriate time extension shall also be given, or (b) such deviation from the Contract 
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Documents resulted from the gross negligence or willful misconduct of the Design/Builder 
and/or Contractor (in which case such cost shall be borne solely by the Design/Builder). 

ARTICLE 3 
COMPANY'S DUTIES AND RESPONSIBILITIES 

3.1 Information and Services Required of the Company.  

3.1.1 Company Designation of Authorized Representative. The Company shall 
designate, from time to time, by advising the Design/Builder in writing, one or more Authorized 
Representatives authorized to act on the Company’s behalf with respect to the Project, together 
with the scope of his/her respective authority, with whom the Design/Builder may consult at all 
reasonable times.  Such designations as of the Effective Date are set forth on Exhibit K hereto.  
Functions that this Agreement provides will be performed by the Company can be delegated by 
the Company only by written notice to the Design/Builder from the Company.  Exhibit K may be 
amended from time to time by the Company pursuant to written notice of such amendment to the 
Design/Builder.  The Design/Builder shall not be entitled to rely on directions (nor shall it be 
required to follow directions) from anyone outside the scope of that person’s authority as set 
forth in written delegations pursuant to this Agreement.  Directions, instructions and decisions 
made by Authorized Representatives of the Company shall be binding on the Company. 

3.1.2 Communication.  During the term of this Agreement, the Company shall 
communicate with Team Subcontractors, Subcontractors, suppliers and others performing any 
part of the Work only through the Design/Builder's Authorized Representative designated on 
Exhibit K hereto, as may be amended from time to time. 

3.1.3 Consent and Approval.  Whenever the Company’s consent, approval, 
satisfaction or determination shall be required or permitted under the Contract Documents with 
respect to the Design/Builder’s performance of the Work, and this Agreement does not expressly 
state that the Company may act in its sole discretion, such consent, approval, satisfaction or 
determination shall not be unreasonably withheld, qualified, conditioned or delayed, whether or 
not such a “reasonableness” standard is expressly stated in this Agreement.  Whenever the 
Company’s cooperation is required by the Design/Builder in order to carry out the 
Design/Builder's obligations hereunder, the Company agrees that it shall act in good faith in so 
cooperating with the Design/Builder.  The Company shall cooperate fully with the 
Design/Builder and shall furnish decisions, information, and approvals required by this 
Agreement in a timely manner so as not to delay the Work, provided that the Company shall 
have no less time for review and approval than set forth in Exhibit J. 

3.1.4 Governmental Approvals.  The Company shall be responsible for obtaining the 
Governmental Approvals set forth on Exhibit F hereto.  Any delay in obtaining the 
Governmental Approvals shall entitle the Design/Builder to an equitable adjustment in the 
Schedule n accordance with the Change Order provisions of this Agreement, except to 
the extent such delay is due to the fault or negligence of the Design/Builder.   
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3.1.5 Financial Information.  The Company shall, at the written request of the 
Design/Builder, prior to commencement of the Work and thereafter from time to time, furnish to 
the Design/Builder reasonable evidence that financial arrangements have been made to fulfill the 
Company’s obligations under this Agreement.  Furnishing of such evidence shall be a condition 
precedent to commencement or continuation of the Work.  In the event the Design/Builder 
determines, in its reasonable opinion, that evidence of financial arrangements provided by the 
Company is unsatisfactory, or if the Company fails to provide evidence of financial information, 
then the Design/Builder may, upon ays prior written notice to the Company, stop 
the Work until satisfactory evidence of financial arrangements has been received by the 
Design/Builder. 

3.2 Activities on the Site by Company or Separate Contractors.  

3.2.1 Company’s Right to Award Separate Contracts.  The Company reserves the 
right to perform work or operations related to the Project (other than the Work) with the 
Company’s own forces, and to award separate contracts to Separate Contractors in connection 
with other portions of the Project. 

3.2.2 Integration of the Work with Separate Contractors.  Following the request of 
the Company, the Design/Builder shall prepare a plan in order to integrate the work performed 
by Separate Contractors with the performance of the Work, and shall submit such plan to the 
Company for approval.  The plan shall be fair and reasonable for the Design/Builder and the 
Separate Contractors, and the Design/Builder shall work with the Separate Contractors to reach 
agreement on such plan.  The Design/Builder shall arrange the performance of the Work so that 
the Work and the work of the Separate Contractors are, to the extent applicable, properly 
integrated, jointed in an acceptable manner, and performed in the proper sequence so that any 
disruption or damage to the Work or to any work of Separate Contractors is avoided.    

3.2.3 Coordination.  The Design/Builder shall provide for the coordination of the 
activities of the Design/Builder and its Team Subcontractors and Subcontractors with the 
activities of the Separate Contractors.  The Design/Builder shall participate with all Separate 
Contractors and the Company in reviewing and coordinating the schedules of the Separate 
Contractors with the Schedule.  The Design/Builder shall make any revisions to the Schedule 
deemed necessary to properly incorporate the work of the Separate Contractors with the Work.  

3.2.4 Use of Site.  The Design/Builder shall afford the Company and all Separate 
Contractors reasonable opportunity for storage of materials and equipment and performance of 
their work.  The Design/Builder shall also connect and coordinate its Work and operations with 
the Company and all Separate Contractors’ operations as required by the Contract Documents.  
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The Company shall direct the Separate Contractors to cooperate with the Design/Builder and to 
avoid actions or omissions which could interfere with or delay the activities of the 
Design/Builder.  The Design/Builder shall not be responsible or liable for the materials and 
equipment stored on the Site by Separate Contractors. 

3.2.5 Deficiency in Work of Separate Contractors.  If part of the Design/Builder’s 
Work depends for proper execution or results upon construction or operations by the Company 
or a Separate Contractor, the Design/Builder shall, prior to proceeding with that portion of the 
Work, promptly report to the Separate Contractor and the Company apparent discrepancies or 
defects in such other construction that would render it unsuitable for proper execution and results 
by the Design/Builder.  The Design/Builder and the Separate Contractor shall use good faith 
efforts to resolve any such discrepancies or defects or any disagreements relating thereto.  
Failure of the Design/Builder to report shall constitute acceptance by the Design/Builder of the 
work of Separate Contractors as fit and proper to receive the Design/Builder’s Work (except as 
to those defects or discrepancies that are not apparent), but only to the extent that the Company is 
unable to recover against the Separate Contractor damages of the Design/Builder on account of 
such condition, as set forth below. 

3.2.6 Claims Involving Separate Contractors.  The Design/Builder shall defend and 
save harmless the Company and each Separate Contractor against any and all damages or claims 
that may arise because and to the extent of loss occasioned by the breach of the Design/Builder’s 
obligations hereunder, and the costs associated therewith shall be without change to the Schedule 

and shall be a Cost of the Work, except as otherwise provided herein.  In the event that 
the Design/Builder unnecessarily and unreasonably delays the work of Separate Contractors by 
not cooperating with them as required hereby, or by not affording them reasonable opportunity to 
perform their work as stated herein, the Design/Builder shall, in such event, pay all reasonable 
direct incremental costs and expenses incurred by such Separate Contractors due to any such 
delays, as Cost of the Work.  If any Separate Contractor shall assert a claim or bring an action 
against the Company alleging damage due to the fault or neglect of the Design/Builder, the 
Company shall immediately notify the Design/Builder, who shall defend such claim.  If it is 
determined that the Design/Builder was at fault, the Design/Builder shall pay all costs of defense, 
including attorneys’ fees, as well as any resulting judgment or settlement, as Cost of the Work, 
which shall be without change to the Schedule    

 
 

 

3.2.7 Damage or Injury by Separate Contractors.  In the event that any Separate 
Contractor unnecessarily and unreasonably delays the Work by not cooperating with the 
Design/Builder, or by not affording the Design/Builder reasonable opportunity to perform the 
Work as stated herein, the Company shall, in such event, pay all reasonable direct incremental 
costs and expenses incurred by the Design/Builder due to any such delays, and shall grant an 
equitable time extension, pursuant to the Change Order provisions of this Agreement. 

3.3 Assignment of Separate Contracts. 
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If the Company determines that it wishes to assign to the Design/Builder one or more 
contracts between the Company and a Separate Contractor, it shall give the Design/Builder 
written notice of such desire, including in such notice a copy of such contract for the 
Design/Builder's review and approval.  The Separate Contractor shall be fully qualified to 
perform the work under the to-be-assigned contract, shall possess the financial capability to 
perform its obligations under such to-be-assigned contract, and shall provide 100% payment and 
performance bonds covering such work from sureties meeting the standards set forth herein.  
Such contract shall contain provisions similar to those contained in the Design/Builder’s, 
Contractor’s and/or Architects’ agreements with their Subcontractors with respect to liability, 
indemnification, retainage, payment, labor and other material items.  Upon the Design/Builder’s 
approval of the assignment of such contract, such Separate Contractor shall cease to be a 
Separate Contractor and shall thereafter be deemed to be a Subcontractor of the Design/Builder, 

 
 

 

3.4 Company’s Right to Stop the Work.  

If the Design/Builder persistently fails to correct Work which is not in accordance with 
the requirements of the Contract Documents and this Agreement or persistently fails to carry out 
the Work in accordance with the Contract Documents, the Company, by written order signed by 
the Company, may deliver a notice to the Design/Builder setting forth that such a persistent and 
material failure is occurring and has occurred, and demanding that the Design/Builder commence 
a cure of such persistent and material failure within ays and diligently pursue such 
cure thereafter.  In the event that the cure is not commenced within such ay period 
and pursued diligently thereafter, the Company may, by a second written notice to the 
Design/Builder, order the Design/Builder to stop the Work, or any portion thereof, until the 
cause for such order has been eliminated; provided, however, that the right of the Company to 
stop the Work shall not give rise to a duty on the part of the Company to exercise this right for 
the benefit of the Design/Builder or any other person or entity and shall not give rise to any 
liability of the Company to the Design/Builder resulting from any delay (except to the extent that 
such order is found to be improper). 

3.5 Company’s Right to Carry out the Work. 

If the Design/Builder defaults or neglects to carry out the Work in accordance with the 
Contract Documents and fails within a Day period after receipt of written notice from 
the Company to commence and diligently continue correction of such default or neglect with 
diligence and promptness, the Company may after such Day period give the 
Design/Builder a second written notice to correct such deficiencies within such  
Day period.  If the Design/Builder within such Day period after receipt of such 
second notice fails to commence and diligently continue to correct any deficiencies, the 
Company, without prejudice to other remedies the Company may have, may correct such 
deficiencies.  In such case an appropriate Change Order shall be issued deducting from payments 
then or thereafter due to the Design/Builder the cost of correcting such deficiencies, including 
compensation for additional services and expenses made necessary by such default, neglect or 
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failure.  If payments then or thereafter due to the Design/Builder are insufficient to cover such 
amounts, the Design/Builder shall pay the difference to the Company. 

ARTICLE 4 
TIME 

4.1 Progress and Completion.  

Subject to Section 2.1.2, the Design/Builder shall commence the Work immediately after 
the Effective Date and shall use commercially reasonable good faith efforts to achieve 
Substantial Completion by the dates set forth in the Schedule.  

4.2 Schedule Obligations.  

4.2.1 Contract Schedule.  The planning, design, construction and completion of the 
Project shall be undertaken and completed in accordance with the Schedule, which shall define 
major design and construction activities, their sequences and elapsed completion  time from the 
date of this Agreement and the Date of the executed Construction Modification, as appropriate.  
The Schedule shall set forth separate Substantial Completion Dates for each building.  The 
Scheduled Dates of Substantial Completion set forth in the Schedule shall not be modified except 
by a Modification or Change Order.   

4.2.2 Prosecution of the Work.  The Design/Builder shall use commercially 
reasonable good faith efforts to prosecute the Work so that the portion of the Work completed at 
any point in time is not less than as required by the Schedule.  If the rate of progress is such that 
the total amount of Work and/or the degree of completion of the Project accomplished by the 
Design/Builder within any time period required by the Schedule is less than the amount therein 
specified, the Design/Builder shall so notify the Company.   

4.3 Intentionally Deleted.  

4.4 Intentionally Deleted.  

4.5 Intentionally Deleted. 

4.6 Delays. 

4.6.1 Excusable Delays.  To the extent any of the following events results in an actual 
delay in the Work, such delay shall constitute an “Excusable Delay” (to the extent not set forth 
below, a delay will be considered an “Inexcusable Delay”). 

4.6.1.1 Failure or inability of the Company to make available any or all of the Site 
in accordance with the requirements of the Schedule. 

4.6.1.2 Failure or inability of the Company or the Design/Builder to obtain: (i) any 
and all necessary zoning changes, variances, code changes, permits, licenses, inspections, 
approvals and authorizations from federal, state, or local governments or quasi-governmental 
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agencies or authorities or homeowner’s agencies or public interest groups; or (ii) failure to obtain 
any street or alley vacations required for the performance of the Work, except to the extent due to 
the fault or neglect of the Design/Builder. 

4.6.1.3 Delays resulting from the acts or omissions of Separate Contractors. 

4.6.1.4 Delays resulting from Force Majeure. 

4.6.1.5 Differing, unusual or concealed Site conditions that could not reasonably 
have been anticipated by the Design/Builder in preparing the Schedule, including, without 
limitation, archaeological finds, soil conditions (including rock or other geological conditions), 
underground foundations, abandoned utility lines and water conditions, including the provisions 
contained in Section 2.4.1. 

4.6.1.6 Delays resulting from the existence or discovery of Hazardous Materials on 
the Site not brought to the Site by the Design/Builder. 

4.6.1.7 Delays resulting from changes in Applicable Laws occurring after the 
Effective Date. 

4.6.1.8 Delays resulting from the acts or omissions of the Company and those 
within the control of the Company, or failure of performance by the Company or those within the 
control of the Company. 

4.6.2 Schedule Amendment Due to Excusable Delays.  The Design/Builder shall 
notify the Company of the Excusable Delay as soon as practicable, but in no event more than 

Days after the Design/Builder becomes aware of the occurrence of the Excusable 
Delay.  Such notice shall describe the Excusable Delay and shall state the approximate number 
of Days the Design/Builder expects to be delayed.  After the cessation of the Excusable Delay, 
the Design/Builder shall notify the Company of the number of Days the Design/Builder believes 
that its activities were in fact delayed by the Excusable Delay.  In the event that the Excusable 
Delay arises as a result of a Change Order request by the Company, the request for an extension 
of time contained in the resulting Change Order proposal shall be deemed sufficient for purposes 
of this subsection. 

4.6.3 Decision by Company.  Within Days after cessation of an event 
giving rise to either an Excusable Delay or Inexcusable Delay, the Parties will use good faith 
efforts to agree on the extent to which the Work has been delayed and whether the delay is an 
Excusable Delay or an Inexcusable Delay.  In the absence of agreement between the Parties as to 
the then current status of Excusable Delays and Inexcusable Delays, the Company will provide 
the Design/Builder with written notice of the Company’s determination of the respective number 
of Days of Excusable Delay and/or Inexcusable Delay within Days after receipt by the 
Company of the Design/Builder’s written request for such determination.  The issuance by the 
Company of such a determination shall not, however, be deemed a concurrence by the 
Design/Builder of the matters set forth therein, and the Design/Builder may invoke the dispute 
resolution procedures with respect to such determination.  Pending completion of dispute 
resolution procedures, the Design/Builder may take such acceleration or other measures on 
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account of the Company’s determination of Inexcusable Delay, and if completion of the dispute 
resolution procedures results in the Company’s determination being changed to Excusable Delay, 

 
 

4.6.4 Liquidated Damages.  In the event and to the extent there is an Inexcusable 
Delay in the Work and the actual date of Substantial Completion of a portion of the Work is later 
than the Scheduled Date of Substantial Completion for such portion of the Work as set forth in 
the Construction Modification (and as adjusted pursuant to the terms of this Agreement), the 
Design/Builder shall be required to pay liquidated damages (“Liquidated Damages”) in an 
amount equal to 65% of the rental income attributable to such portion of the Work.  

 
 
 
 
 
 
 

 

4.8 No Damages on Account of Delay.  

The Design/Builder and the Company acknowledge that in the event that the 
Design/Builder fails to achieve Substantial Completion of the Work by the dates established in 
the Schedule, as adjusted, the Company may incur damages.  Nevertheless, as part of the overall 
agreement between the Company and the Design/Builder, the Parties agree that the 
Design/Builder shall not be responsible for any damages, whether direct, indirect, special, 
consequential or punitive, incurred by the Company as a result of the failure of the 
Design/Builder to achieve Substantial Completion of the Work on or before the dates set forth in 
the Schedule except as otherwise provided in Section 4.6.4 of this Agreement.  

ARTICLE 5 
PAYMENT AND COMPLETION;  
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5.1.2 Payment.  The Company shall pay the Design/Builder in current funds for the 
Design/Builder’s performance of this Agreement the  
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5.2 Schedule of Values. 

  As part of 
the Construction Modification, the Design/Builder will submit to the Company a schedule of 
values which sets forth the various portions of the Construction Work and Landscaping Work, 

These schedules of values 
shall be used as a basis for payment and shall be updated periodically.  All estimated costs not 
allocated to a line item or to general conditions in the schedule of values shall be allocated to the 
Contingency and shall be utilized as described in Section 5.17. 

5.3 Applications for Payment.  

The Design/Builder shall deliver to the Company on or before the last Business Day of 
each month an Application for Payment covering the  

Provided the Application for Payment is 
received not later than the last Day of the month, the Company shall make payment to the 
Design/Builder not later than the Day of the following month.  If an Application 
for Payment is received by the Company after the last Day of the month, payment shall be made 
by the Company not later than after the Company receives the Application for 
Payment.  With each Application for Payment the Design/Builder shall submit such evidence as 
may be necessary to demonstrate costs incurred or estimated to be incurred on account of the 
Cost of the Work during such month and the percentage of completion of each category of Work 
including but not limited to: (i) conditional lien waivers, in form and substance consistent with 
the applicable statutes and acceptable to the Company, executed by the Design/Builder, the 
Contractor and all Subcontractors, materialmen and others who may have lien rights whose 
Construction Work is the subject of such Application for Payment and who have billings in 
excess of (ii) unconditional lien waivers in form and substance consistent with the 
applicable statutes and acceptable to the Company, executed by the Design/Builder, the 
Contractor and all Subcontractors, materialmen and others who may have lien rights whose 
Construction Work is the subject to the prior month’s Application for Payment and who have 
billings in excess of or (iii) other reasonable documentation or evidence as required by 
the Company’s lender.  If the Company disputes any portion of an Application for Payment, it 
shall notify the Design/Builder in writing within Days of receipt, which notice shall set 
forth in detail those items disputed.  The Company shall not be required to make payment on 
account of items about which it has a good faith dispute. 
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5.5 Retainage. 

5.5.1 With respect to the Initial Scope of Work,  

5.5.2 With respect to Construction Work Retainage on that Work as outlined in, 
and defined in, the Construction Modification shall be withheld until such Construction Work is 

complete; thereafter, no further Retainage will be withheld.  No Retainage shall be withheld 
on account of Overhead, Fee, general conditions, or self-performed work payable directly to the 
Design/Builder or the Contractor or purchase orders entered into by the Design/Builder or the 
Contractor.  Subject to the First Mortgage Loan Documents, Retainage withheld on account of 
the Construction Work shall be released upon Substantial Completion of such Construction 
Work, less of the value of any uncompleted Construction Work or Punch list items relating 
to such buildings.  Subject to the First Mortgage Loan Documents, Retainage withheld on 
account of uncompleted Construction Work or Punch list items shall be released upon 
completion of such uncompleted Construction Work or Punch list items. Subject to the First 
Mortgage Loan Documents, all remaining Retainage shall be fully released within  
Days of Final Completion of the entire Construction Work.  

5.6 Early Release of Subcontractor Retainage.  

If a Subcontractor has completed its portion of the Work (including all Punch list items) 
pursuant to any given Subcontract, the Design/Builder may request the Company to disburse the 
Retainage allocable to such Subcontractor, after delivering to the Company any necessary 
consent to such disbursement from such Subcontractor’s surety, in form reasonably satisfactory 
to the Company.  If the Company is reasonably satisfied that the Subcontractor’s Work has been 
completed in accordance with the Contract Documents, the Company shall disburse the 
Subcontractor’s share of Retainage.  Regardless of whether the Company has disbursed said 
Retainage to any Subcontractor, the warranty period with respect to such Work shall commence 
at Substantial Completion of the Work or designated portion thereof. 

5.7 Payment for On-Site and Off-Site Stored Materials.  

Payment shall be made on account of materials and equipment delivered and suitably 
stored at the Site for subsequent incorporation in the Work.  Payment shall be similarly be made 
for materials and equipment suitably stored off the Site, conditioned upon the Design/Builder 
furnishing evidence to the Company that (a) title to the materials and equipment will pass to the 
Company upon payment; (b) the materials and equipment are adequately insured; and (c) such 
other matters as the Company may reasonably request in order to protect its interests. 

5.8 Title to Construction Work.  

The Design/Builder warrants that title to all Construction Work covered by an 
Application for Payment shall pass to the Company no later than the time of payment.  The 
Design/Builder further warrants that upon submittal of an Application for Payment, all 
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Construction Work for which Applications for Payment have been previously issued and 
payments received from the Company shall, to the best of the Design/Builder’s knowledge, 
information and belief, be free and clear of liens, claims, security interests or encumbrances in 
favor of the Design/Builder, Team Subcontractors, Subcontractors, material suppliers, or other 
persons or entities making a claim by reason of having provided labor, materials and equipment 
relating to the Construction Work. 

5.9 Withholding of Payment. 

The Company may withhold payment on account of an Application for Payment to the 
extent necessary to protect the Company from loss because of: 

5.9.1  

5.9.2  
 

5.9.3  
  

5.9.4  
  

When the above reasons for withholding payment are removed, payment shall be made for 
amounts previously withheld.  Prior to any withholding pursuant to this Section, the Company 
shall meet with the Design/Builder to discuss potential withholding, and attempt in good faith to 
resolve such issue without the need for withholding.  Amounts withheld pursuant to Section 
5.9.2 shall bear interest at the rate of from the date the funds would 
otherwise have been due until paid.  In lieu of withholding, the Design/Builder may provide 
assurances or collateral reasonably satisfactory to the Company. 

5.10 Failure of Payment; Interest.  

If the Company does not pay the Design/Builder within ays after the date 
established herein the amount set forth in the Application for Payment (or such lesser amount as 
the Company claims in good faith is due in accordance with the provisions hereof), then the 
Design/Builder may, upon  

 amounts until payment of such amount owing 
has been received.   

 
 

 

5.11 Substantial Completion.  

When the Design/Builder considers that a building, unit or other portion of the Work is 
Substantially Complete, the Design/Builder shall prepare and submit to the Company a 
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comprehensive list of Punch list items relating to such building, unit or other portion of the 
Work.  The Design/Builder shall proceed promptly to complete and correct Punch list items.  
Failure to include an item on the Punch list does not alter the responsibility of the Design/Builder 
to complete all Work relating to such building, unit or other portion of the Work, in accordance 
with the Contract Documents.  Upon receipt of the Punch list, the Company will make an 
inspection to determine whether Substantial Completion of the building, unit or other portion of 
the Work has occurred.  The Certificate of Substantial Completion for each building shall state 
the date of Substantial Completion and shall be executed by the Company and the 
Design/Builder.  At Substantial Completion of each building, the Company will become 
responsible for utilities, security, maintenance, and any insurance for the building, unit or other 
portion of the Work.  If the Company and the Design/Builder cannot agree as to the appropriate 
date of Substantial Completion of a building, such issue shall be submitted for dispute resolution 
in accordance with the procedures set forth in this Agreement.  Notwithstanding such 
disagreement, the Design/Builder shall diligently proceed with completion of the Punch list 
items with completion not later than Days after the date of Substantial Completion, 
except for long lead items. Warranties required by the Contract Documents shall commence, 
with respect to each building, on the date of Substantial Completion of such building, unless 
otherwise provided in the Contract Documents. 

5.12 Partial Occupancy or Use.  

The Company may occupy or use any completed or partially completed portion of the 
Construction Work at any stage when such portion is designated by separate written agreement 
with the Design/Builder, provided such occupancy or use is consented to by the insurer of the 
Project and authorized by public authorities having jurisdiction over the Construction Work.  
Such partial occupancy or use may commence whether or not the portion is Substantially 
Complete, provided the Company and the Design/Builder have accepted in writing the 
responsibilities assigned to each of them for payment, security, maintenance, heat, utilities, 
damage to the Construction Work and insurance, and have agreed in writing concerning the 
period for correction of the Construction Work and commencement of warranties required by the 
Contract Documents.  Immediately prior to such prior occupancy, the Company and the 
Design/Builder shall jointly inspect the area to be occupied in order to determine and record the 
condition of the Construction Work.  Unless otherwise agreed, partial occupancy or use of a 
portion of the Construction Work shall not constitute acceptance of Work not complying with the 
requirements of the Contract Documents.  Notwithstanding anything to the contrary, the 
Company acknowledges that no occupancy or use may take place unless and until the City has 
issued a Certificate of Occupancy for such portion of the Construction Work. 

5.13 Final Completion and Final Payment.  

5.13.1 Final Completion of a Building. When the Design/Builder considers that a 
building, unit or other portion of the Work is Finally Complete, the Design/Builder shall so 
notify the Company.  The Certificate of Final Completion shall set forth the date of Final 
Completion for such building, unit or other portion of the Work and shall be executed by the 
Company and the Design/Builder.  If the Company and the Design/Builder cannot agree as to the 
appropriate date of Final Completion of a building, unit or other portion of the Work, such issue 
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shall be submitted for dispute resolution in accordance with the procedures set forth in this 
Agreement. 

5.13.2 Conditions Precedent to Final Payment on Account of a Building.  Neither 
final payment nor any final release of Retainage shall become due until the conditions in the First 
Mortgage Loan Documents are satisfied, and the Design/Builder submits to the Company: 

5.13.2.1 an affidavit that payrolls, bills for materials and equipment, and other 
indebtedness connected with the building have been paid or otherwise satisfied; 

5.13.2.2 a certificate evidencing that insurance required by the Contract Documents 
to remain in force is currently in effect and will not be cancelled or allowed to expire until at least 
thirty (30) Days’ prior written notice has been given to the Company; 

5.13.2.3 consent of Surety to final payment of the entire Work; and 

5.13.2.4 if required by the Company, other data establishing payment or 
satisfaction of obligations, such as receipts, releases and waivers of liens, claims, security interests 
or encumbrances arising out of the Contract Documents.  If a Team Subcontractor or 
Subcontractor refuses to furnish a release or waiver required by the Company, the Design/Builder 
may furnish a bond satisfactory to the Company to indemnify the Company against such lien. 

5.13.3 Delay in Final Completion.  If, after Substantial Completion of the Work on 
account of a building, Final Completion of such building is materially delayed through no fault 
of the Design/Builder or by the issuance of additional Change Orders or Change Directives by 
the Company, the Company shall, upon request of the Design/Builder, and without terminating 
this Agreement, make payment of the balance due for that portion of the building fully 
completed.  If the remaining balance for the building not fully completed is less than the 
Retainage applicable thereto, such payment shall be made under the terms and conditions 
governing final payment, except that it shall not constitute a waiver of claims by either the 
Design/Builder or the Company. 

5.13.4 Waiver of Claims at Final Payment.  

5.13.4.1 Acceptance of final payment for the entire Work by the Design/Builder 
shall constitute a waiver of affirmative claims by the Design/Builder, except those previously 
made in writing and identified as unsettled at the time of final payment. 

5.13.4.2 The making of final payment for the entire Work by the Company shall 
constitute a waiver of claims by the Company, except those arising from (a) liens, claims, security 
interests and encumbrances arising out of the Work after final payment, or identified in writing as 
unsettled at the time of final payment; (b) latent defects arising after final payment; or (c) the 
terms of warranties required by the Contract Documents or this Agreement. 

5.14 Allowances. 
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  Items covered by allowances shall be supplied for such amounts and by such 

persons or entities as the Company may direct, but the Design/Builder shall not be required to 
employ persons or entities against which the Design/Builder makes reasonable objection.  Unless 
otherwise provided in the Contract Documents: 

5.14.1 materials and equipment under an allowance shall be selected promptly by the 
Company to avoid delay in the Work, provided that the Company shall be given no less time 
than provided in Exhibit J; 

5.14.2 allowances shall cover the cost to the Design/Builder of materials and equipment 
delivered at the Site and all required taxes, less applicable trade discounts;  

5.14.3 allowances shall cover Design/Builder’s costs for unloading and handling at the 
Site labor, installation costs and other expenses; and 

5.15 Superintendent. 

The Design/Builder shall cause the Contractor to employ a competent superintendent and 
necessary assistants who shall be in attendance at the Site during performance of the 
Construction Work.  The superintendent shall represent the Contractor, and communications 
given to the superintendent shall be as binding as if given to the Contractor.  Important 
communications shall be confirmed in writing.  Other communications shall be similarly 
confirmed on written request in each case. 

5.16 Documents and Samples at the Site. 

The Design/Builder shall maintain at the Site for the Company one record copy of the 
drawings, specifications, addenda, Change Order and other Modifications, in good order and 
marked currently to record changes and selections made during construction, and in addition 
approved Shop Drawings, Product Data, Samples and similar required submittals.  The 
Design/Builder shall also prepare one reproducible set of as-built drawings.  These shall be 
provided to the Company within a reasonable time after Final Completion of the Work. 

5.17 Contingency. 

 
 
 
 
 

Each such Contingency shall be increased by amounts not expended on other line items in 
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the relevant schedule of values other than Fee and Overhead, and shall be decreased by 
additional amounts required to be expended on other line items in the schedule of values other 
than Fee and Overhead.  The Contingency is for the sole use of the Design/Builder for items 
within the Scope of Work of the Design/Builder, and is not for use by the Company for items 
that are a Change Order to the Design/Builder.   

 
 
 

To the extent funds remain in either or both Contingency line items 
as of the date of Final Completion of the entire Project,  

which shall be paid as set forth in Section 5.1.3.  Notwithstanding the foregoing: (1) 
reduction in the line item amount for Landscape Amenity and Community Buildings in excess of 

f the value thereof shall require the approval of the Company; and (2) 
increase in the line item amount for General Conditions in excess of f the 
value thereof shall require the approval of the Company, in each case such approval not to be 
unreasonably withheld. 

ARTICLE 6 
CHANGES IN THE WORK; CLAIMS 

6.1 Changes.  

Changes in the Work shall be performed under applicable provisions of the Contract 
Documents, and the Design/Builder shall proceed promptly, unless otherwise provided in the 
Change Order or Change Directive.  If unit prices are stated in the Contract Documents or 
subsequently agreed upon, and if quantities originally contemplated are so changed in a proposed 
Change Order or Change Directive that application of such unit prices to quantities of Work 
proposed will cause substantial inequity to the Company or the Design/Builder, the applicable 
unit prices shall be equitably adjusted.  

   

6.2 Change Directives.  

The following procedures shall apply with respect to Change Directives: 

6.2.1 Any Change Directive with an apparent value in excess must be 
approved by both the Managing Member and the United States Member.  The United States 
Member shall respond to any Change Directive within Days of receiving the 
request for a Change Directive.  Upon receipt of a Change Directive signed by the Company, the 
Design/Builder shall promptly proceed with the change in the Work involved and advise the 
Company of the Design/Builder’s agreement or disagreement with the method, if any, provided 
in the Change Directive for determining the proposed adjustment in t  the Schedule.  If 
the Design/Builder receives a written communication signed by the Company, which the 
Design/Builder believes is a Change Directive, but is not so identified, it shall not proceed with 
the change in the Work until it receives from the Company a written confirmation that such 
communication is in fact a Change Directive. 
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6.2.2 A Change Directive signed by the Design/Builder indicates the agreement of the 
Design/Builder with the contents thereof, and shall convert the Change Directive to a Change 
Order. 

6.2.3  
 

  In such case, the Design/Builder shall keep and present, in such form as 
the Company may request, an itemized accounting, together with appropriate supporting data. 

6.2.4 Pending final determination of cost to the Company, amounts not in dispute shall 
be included in Applications for Payment.   

 
When both additions and credits covering related Work or 

substitutions are involved in a change, the allowance for Overhead and Fee shall be figured on 
the basis of net increase, if any, with respect to that change. 

6.2.5  
 

 

6.3 Change Proposals.  

If the Company requests the Design/Builder to submit a Change Proposal and thereafter 
the Company elects not to proceed with the Change Order contemplated therein, a Change Order 
shall be issued to reimburse the Design/Builder for any costs incurred by the Design/Builder on 
account of such Change Proposal, but only to the extent the Change Order contemplated by such 
Change Proposal involves a material change to the scope of the Work.  To the extent the 
preparation of such Change Proposal impacts the Schedule (e.g., other Work is suspended 
pending a decision on such Change Proposal or the Design Work is delayed due to the 
preparation of the Change Proposal), an equitable adjustment in the Schedule shall be made. 

6.4 Claims.  

In addition to submitting Change Proposals in response to the request of the Company, 
the Design/Builder may submit one or more claims in the form of Change Proposals for any 
requested adjustment in the Schedule permitted pursuant to the provisions of this 
Agreement.  In such cases, the Design/Builder shall give the Company written notice within 

ays after it becomes aware of the event giving rise to the Change Proposal.  
The Company shall have ays after receipt of the Design/Builder’s notice to 
either confirm or refute the basis for the Change Proposal.  If either the Design/Builder or the 
Company becomes aware of an act or omission of the other which would give rise to a breach of 
contract action, such party shall notify the other within a reasonable time after becoming aware 
of such act or omission.  Failure to give any notice required by this Article 6 shall be deemed a 
waiver of the right of the claiming party to recover, but only to the extent the delay in giving 
notice prejudices the rights of the non-claiming party. 

6.5 Payment on Account of Change Orders and/or Excusable Delays. 
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In the event of a Change Order or Excusable Delays,  
 

6.5.1 Construction Work and Landscaping Work. 

6.5.1.2  
 
 
 
 
 
 
 

 

6.5.1.3  
 

6.5.2 Design Work.  For Change Orders including additional Design Work,  

6.5.2.1  
 
 
 
 
 
 
 
 
 
 
 
 
 

 

6.5.2.2  
 

6.5.2.3  
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6.5.3 Decreased Scope.  With respect to Change Orders which decrease the Scope of 
Work described in the Construction Modification,  

 
 
 
 
 

  

6.6 Changes on Account of Delay in Commencement of Work. 

In the event the commencement of the Construction Work is delayed beyond the date for 
such commencement set forth in the Construction Modification for any reason other than the 
fault of the Design/Builder,  

 

6.7  

 
. 

6.8 Time Extensions on Account of Change Orders. 

The Design/Builder shall be entitled to a time extension in connection with any Change 
Order to the extent its time of performance is extended due to such Change Order.    

ARTICLE 7 
TRANSFER OF CARE, CUSTODY AND CONTROL 

7.1 Care, Custody and Control by Design/Builder During Construction. 

The Design/Builder shall be responsible for care, custody and control of each Site  or 
portion thereof, including responsibility for compliance with applicable safety and environmental 
laws, rules, regulations and orders only during the period from (i) issuance of a notice to proceed 
and release of possession of such Site or portion thereof by Company to Design/Builder for 
construction until (ii) Substantial Completion or other transfer of care, custody and control of 
such Site or portion thereof back to Company in accordance with Section 7.2 below. 

7.2 Substantial Completion; Partial Occupancy or Use. 

At Substantial Completion of the entire Work, the care, custody and control thereof shall 
pass to the Company.  In any event, the care, custody, and control of the Site or portion thereof 
shall pass to the Company no later than the time when the Company takes physical possession 
thereof.  From and after the date of the transfer of the care, custody, and control of the Site or 
portion thereof, the Company shall assume all risks of physical loss or damage thereto and shall, 
and does hereby, release the Design/Builder from and the Company will and shall cause its 
insurers to waive rights of subrogation against the Design/Builder and its suppliers and 
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Subcontractors for loss or damage to the Site or portion thereof which may thereafter occur.  In 
the event that loss or damage to the Site or portion thereof occurring after Substantial 
Completion is due to the negligence of the Design/Builder or defective Work performed by the 
Design/Builder, the Design/Builder shall be responsible for any insurance deductibles paid by 
the Company on account of such negligence or defective Work.  Notwithstanding the foregoing 
to the contrary, nothing in this Section 7.2 shall limit the Design/Builder’s warranty obligations 
set forth in this Agreement.  

ARTICLE 8 
TEAM SUBCONTRACTORS AND SUBCONTRACTORS 

8.1 Team Subcontractors.  

The Design/Builder shall enter into a Team Subcontract with the Architect pursuant to 
which the Design/Builder shall delegate all design responsibilities contained in this Agreement to 
the Architect.  Similarly, the Design/Builder shall enter into a Team Subcontract with the 
Contractor pursuant to which the Design/Builder shall delegate the construction responsibilities 
contained in this Agreement to the Contractor.  The Team Subcontracts shall require each Team 
Subcontractor, to the extent of the Work to be performed by such Team Subcontractor, to assume 
towards the Design/Builder all the obligations and responsibilities which the Design/Builder by 
the Contract Documents assumes towards the Company.  All Team Subcontracts shall 
incorporate the terms of this Agreement and the Contract Documents to the extent applicable to 
the Work to be performed by the Team Subcontractor.  Each Team Subcontract shall expressly 
preserve and protect the rights of the Company under the Contract Documents with respect to the 
Work to be performed by the Team Subcontractor so that the subcontracting thereof will not 
prejudice such rights, and shall include a provision granting to the Company the right to succeed 
to the interest of, or otherwise accept an assignment of, such Team Subcontract, but only in the 
event of a termination of this Agreement by the Company due to the existence of a 
Design/Builder Event of Default.  Any such assignment shall be subject to the prior rights of the 
surety, if any, obligated under any bond relating to the Agreement. 

8.2 Subcontracts.  

8.2.1 Incorporation of Contract Documents.  The Team Subcontractors shall enter 
into Subcontracts with various Subcontractors for portions of the Work delegated pursuant to the 
Team Subcontracts.  The Subcontracts shall require each Subcontractor, to the extent of the 
Work to be performed by such Subcontractor, to assume towards the Team Subcontractor all the 
obligations and responsibilities which the Team Subcontractor by the Team Subcontracts 
assumes towards the Design/Builder.  All Subcontracts shall incorporate the terms of the relevant 
Team Subcontract, this Agreement and the Contract Documents to the extent applicable to the 
Work to be performed by the Subcontractor.    

8.2.2 Assignment of Subcontracts.  Each Subcontract shall expressly preserve and 
protect the rights of the Company under the Contract Documents with respect to the Work to be 
performed by the Subcontractor so that the subcontracting thereof will not prejudice such rights, 
and shall include provisions (a) granting to the Design/Builder the right to succeed to the interest 



  

 
45 

402166970 

of, or otherwise accept an assignment of, such Subcontract, but only in the event of a termination 
of  the Team Subcontract by the Design/Builder (or its assignee) due to the existence of a default 
by the Team Subcontractor; and (b) granting to the Company the right to succeed to the interest 
of, or otherwise accept an assignment of, such Subcontract, but only in the event of a termination 
of this Agreement by the Company due to the existence of a Design/Builder Event of Default and 
a further termination of the Team Subcontract by the Company.  Any such assignment shall be 
subject to the prior rights of the surety, if any, obligated under bond relating to the Team 
Subcontract. 

8.3 Self-Performed Work.  The Contractor may perform portions of the Construction Work 
with its own personnel or pursuant to Subcontracts with affiliates of the Contractor (“Self-
Performed Work”).  With respect to such Self-Performed Work, the Contractor shall be deemed 
to be a Subcontractor for purposes of calculating amounts payable under Change Orders.  The 
terms and conditions under which the Contractor or its affiliates perform Self-Performed Work 
shall be competitive and at market rates.   

 
 
 

 

8.4 Subcontractor Bids.  The Design/Builder shall use commercially reasonable efforts to 
obtain a minimum of three bids from qualified subcontractors for each trade that will provide 
labor and materials for the Project having a value in excess of The Design/Builder 
will then select the subcontractor that represents the best value for the Project.   

 
 
 
 
 
 
 
 
 
 

   

ARTICLE 9 
INSURANCE AND BONDS; INDEMNIFICATION 

9.1 Insurance to be Provided by the Design/Builder.  

The Design/Builder shall provide the insurance required of it by the provisions of Exhibit 
L hereto, the cost of which shall be paid by the Design/Builder as a Cost of the Work.   

9.2 Insurance to be Provided by the Company.  
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The Company shall provide the insurance required of it by the provisions of Exhibit L, 
 

9.3 Payment and Performance Bonds. 

9.3.1 The Contractor shall furnish and deliver to the Company and the Design/Builder 
the Payment and Performance Bonds in a form acceptable to the Credit Provider.  The Contractor 
shall deliver the Payment and Performance Bonds in a form acceptable to the Credit Provider 
prior to, and as a condition precedent to, commencement of the Construction Work at the Site.   

9.3.2 The Payment and Performance Bonds shall be furnished on behalf of the 
Contractor as of the time of commencement of the Construction Work, shall name the 
Design/Builder, the Company, and the Trustee as co-obligees,  

Prior to the 
commencement of the Work on any alternate under the Construction Agreement (“Alternate”), 
the Surety that issued the relevant Payment and Performance Bond shall approve the inclusion of 
such Alternate in the coverage provided by the Payment and Performance Bond.  The 
Design/Builder shall require the Contractor to provide additional payment and performance 
bonds, either through Subcontractor payment and performance bonds or Contractor furnished 
payment and performance bonds, so that the combined value of the Subcontractor and Contractor 
payment and performance bonds exceeds the entire Cost of the Work in the Construction 
Agreement, as and when provided in the Construction Agreement.  All payment and 
performance bonds issued pursuant to this Section (including, without limitation, subcontractor 
payment and performance bonds) shall name the Design/Builder, the Company and the Trustee 
as co-obligees, and shall be in the forms set forth on Exhibit N-1 (with respect to Contractor-
furnished payment and performance bonds) or Exhibit N-2 (with respect to Subcontractor-
furnished payment and performance bonds).  All payment and performance bonds issued with 
respect to the Contractor shall be issued by a Surety.  All other payment and performance bonds 
shall be issued by sureties that appear on the approved list of sureties issued by the United States 
Department of Treasury.   

9.3.3 The provisions of this Section 9.3 may not be modified or amended without the 
prior written consent of the Credit Provider. 

9.4 Indemnification. 

9.4.1 Indemnification by Design/Builder.   
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9.4.2 Indemnification by Company.   
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

  

9.4.3 The Company’s Property.  As provided by Article 7 hereof, as between the 
Design/Builder and the Company, the Company assumes responsibility and risk for all loss of or 
damage to property owned by or in the custody of the Company, however such loss or damage 
shall occur, and agrees to maintain appropriate property damage insurance fully covering said 
property from such risk naming the Design/Builder as additional insured and does hereby and 
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shall cause its insurers to waive rights of subrogation against the Design/Builder and its suppliers 
and Subcontractors under any insurance which the Company may carry. 

9.5 Company Agreement. 

The Company, on its own behalf and on behalf of the Company’s officers, directors, 
agents and affiliates, agrees that no contract claim shall be made against the Contractor or the 
Architect for obligations of the Design/Builder unless the Company is expressly authorized to do 
so pursuant to the provisions of this Agreement, including, but not limited to, a claim alleging 
that the Design/Builder’s corporate status should be ignored in favor of claims against the 
Contractor and/or the Architect. 

ARTICLE 10 
PROTECTION OF PERSONS AND PROPERTY 

10.1 Safety Precautions and Programs.  

10.1.1 Site Safety.  The Design/Builder shall be responsible for initiating, maintaining 
and providing supervision of safety precautions and programs in connection with the Work, and 
shall also comply with any and all insurance carrier-mandated safety requirements and programs. 

10.1.2 Notices.  In connection with the performance of the Work, the Design/Builder 
shall give notices and comply with Applicable Laws bearing on the safety of persons and 
property and their protection from damage, injury or loss. 

10.2 Safety of Persons and Property.  

10.2.1 Reasonable Precautions.  The Design/Builder shall take reasonable precautions 
for the safety of, and shall provide reasonable protection to prevent damage, injury or loss to: 

10.2.1.1 employees on the Work and other persons who may be affected thereby; 

10.2.1.2 the Work and materials and equipment to be incorporated therein, whether 
in storage on or off the Site under care, custody or control of the Design/Builder; and 

10.2.1.3 other property at the Site or adjacent thereto, such as trees, shrubs, lawns, 
walks, pavements, roadways, structures and utilities not designated for removal, relocation or 
replacement in the course of the Construction Work. 

10.2.2 Safeguards.  The Design/Builder shall erect and maintain, as required by existing 
conditions and performance of the Work, reasonable safeguards for safety and protection, 
including posting danger signs and other warnings against hazards, promulgating safety 
regulations and notifying Company and users of adjacent sites and utilities, and shall comply 
fully with the requirements of the Occupational Safety and Health Administration (“OSHA”). 

10.2.3 Use of Explosives.  When use or storage of explosives or other hazardous 
materials or equipment or unusual methods are necessary for execution of the Construction 
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Work, the Design/Builder shall exercise utmost care and carry on such activities under 
supervision of properly qualified personnel. 

10.2.4 Remedy of Damage.  The Design/Builder shall promptly remedy damage and 
loss (other than damage or loss under property insurance required by Exhibit L to be carried by 
the Company or the Company’s Separate Contractors) to property referred to in Sections 10.2.1.2 
and 10.2.1.3 caused in whole or in part by the Design/Builder or anyone directly employed by or 
in control of Design/Builder and for whose acts Design/Builder may be liable and for which the 
Design/Builder is responsible under Sections 10.2.1.2 and 10.2.1.3, except damage or loss 
attributable to acts or omissions of the Company, Separate Contractors or anyone directly or 
indirectly employed by either of them, or by anyone for whose acts either of them may be liable, 
and not attributable to the fault or negligence of the Design/Builder.  The foregoing obligations 
of the Design/Builder are in addition to the Design/Builder’s obligations under Section 9.4; 
provided, however, that the Design/Builder’s obligations hereunder shall include only those costs 
necessary to repair property damaged or lost (except to the extent professional liability insurance 
proceeds are available therefor pursuant to the provisions of Section 9.4).    

 
   

10.2.5 Designation of Safety Coordinator.  The Design/Builder shall designate or 
cause to be designated a responsible member of its organization at the Site who has the 
responsibility for the prevention of accidents. 

10.2.6 Loads.  The Design/Builder shall not load or permit any part of the Construction 
Work or the Site to be loaded so as to endanger anyone’s safety. 

10.3 Security. 

The Design/Builder shall take any and all precautions that may be reasonably necessary 
to render all portions of the Work, the Site and any adjacent areas affected by the Work secure in 
all material respects, to decrease the likelihood of accidents, and to avoid vandalism and other 
contingencies which are liable to delay the Work or give rise to claims or liabilities.  The 
Design/Builder shall furnish and install all necessary facilities to provide safe means of access to 
all points where Work is being performed.  The Design/Builder shall take all precautions and 
measures as may be reasonably necessary to secure the Site at all hours, including evenings, 
holidays and non-work hours.  Such precautions may include provision of security guards. 

10.4 Damage to Property at the Site.  

The Design/Builder shall be responsible for any and all damage to property at the Site 
except to the extent caused by the acts or omissions of the Company or its Separate Contractors, 
representatives, employees or agents and not covered by insurance.  The costs and expenses 
incurred by the Design/Builder pursuant to its obligations under this Article shall be paid by the 
Design/Builder as Cost of the Work to the extent that such costs and expenses are in excess of or 
are not covered by required insurance, and to the extent of any deductibles, unless caused by 
Force Majeure, in which case the provisions of Article 6 shall govern.   
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10.5 Damage to Property of Others. 

The Design/Builder shall avoid damage, as a result of the Design/Builder’s operations, to 
existing sidewalks, curbs, streets, alleys, pavements, utilities, adjacent property, the work of 
Separate Contractors and the property of the Company.  The Design/Builder shall repair any 
such damage caused by the operations of the Design/Builder and shall bear the expense relating 
thereto as a Cost of the Work to the extent that such costs and expenses are in excess of or are 
not covered by required insurance, and to the extent of any deductible. 

10.6 Failure of Design/Builder to Repair Damage.  

If the Design/Builder fails to commence the repair of damage to property as set forth in 
this Article, and diligently pursue such repair, then the Company, after Days prior 
written notice to the Design/Builder (provided the Design/Builder has not commenced such 
repair during such ay period), may elect to repair such damages with its own forces 
and to deduct from payments due or to become due to the Design/Builder amounts paid or 
incurred by the Company in correcting such damage. 

10.7 Emergencies.  

In an emergency affecting the safety of persons or property, the Design/Builder shall act, 
at the Design/Builder’s discretion, to prevent threatened damage, injury or loss.  The United 
States Member shall have the authority to immediately suspend work when life threatening 
safety violations or practices are observed or found. Additional costs or extensions of time 
claimed by the Design/Builder on account of an emergency not caused by the fault or neglect of 
the Design/Builder shall be determined as provided in Section 6.2 hereof. 

ARTICLE 11 
DISPUTES 

11.1 Disputes between Company and Design/Builder.  

In the event of any dispute arising between the Company and the Design/Builder 
regarding any part of the Agreement or the Contract Documents, or the Parties’ obligations or 
performance thereunder, either Party may institute the dispute resolution procedures set forth 
herein.  The Parties shall continue performance of their respective obligations hereunder 
notwithstanding the existence of a dispute. 

11.2 Dispute Resolution Procedures.  

11.2.1 Initial Meeting to Resolve Disputes.  Either Party may from time to time call a 
special meeting for the resolution of disputes that would have a material impact on the cost or 
progress of the Project.  Such meeting shall be held at the Design/Builder’s offices within  

ays of written request therefor, which request shall specify in reasonable detail the 
nature of the dispute.  The meeting shall be attended by the Company’s Authorized 
Representative, the Design/Builder’s Authorized Representative  
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11.2.2 Mediation.  

11.2.2.1 If the dispute has not been resolved withi Days after the 
special meeting has been held, a mediator, mutually acceptable to the Parties and experienced in 
design and construction matters, shall be appointed.  The cost of the mediator shall be shared by 
the Parties.  The mediator shall be given written statements of the Parties and may review the Site 
and any relevant documents.  The mediator shall call a meeting of the Parties within  

Days after his/her appointment, which meeting shall be attended by the Company's 
Authorized Representative, the Design/Builder’s Authorized Representative and any other person 
who may be affected in any material respect by the resolution of such dispute.  Such Authorized 
Representatives shall have authority to settle the dispute  

 
  During such Day period, the mediator may 

meet with the Parties separately.  

11.2.2.2 No minutes shall be kept with respect to any mediation proceedings, and 
the comments and/or findings of the mediator, together with any written statements prepared, shall 
be non-binding, confidential and without prejudice to the rights and remedies of any Party.  The 
entire mediation process shall be completed within Days of the date upon 
which the initial special meeting is held, unless the Parties agree otherwise in writing.  If the 
dispute is settled through the mediation process, the decision will be implemented by written 
agreement signed by the Parties. 

11.2.3 Arbitration.  

11.2.3.1 Any controversy or dispute not resolved through non-binding mediation 
shall be settled by binding arbitration.  Either Party may initiate arbitration by giving written 
notice to the other Party after exhausting the mediation procedures set forth herein.  The notice 
shall state the nature of the claim or dispute, the amount involved, if any, and the remedy sought.  
The Company or the Design/Builder shall be entitled to (a) consolidate any arbitration involving 
Design/Builder with related arbitrations involving other parties; or (b) join any other parties to 
such arbitration. 

11.2.3.2 The dispute shall be submitted to an independent arbitrator mutually 
selected by the Parties. If the dispute has a value in excess o  
then at the election of either Party, there shall be a panel of three arbitrators.   If the Parties do not 
mutually agree on an arbitrator or arbitrators who is/are willing and able to serve, the Parties shall 
then utilize the American Arbitration Association (or another entity acceptable to the Parties) to 
provide the required independent arbitrator(s).  The decision of the appointed independent 
arbitrator(s) shall be final and binding on the Parties.  In rendering a decision, the arbitrator(s) 
shall comply with the Construction Industry Arbitration Rules of the American Arbitration 
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Association in effect as of the Effective Date.  The arbitrator(s) shall have no direct or indirect 
social, political or business relationship of any sort with any of the Parties, their respective legal 
counsel, or any other person or entity materially involved in the Project. 

ARTICLE 12 
EVENTS OF DEFAULT AND REMEDIES; TERMINATION 

12.1 Design/Builder Events of Default.  

Each of the following shall be considered a “Design/Builder Event of Default”: 

12.1.1 if the Design/Builder persistently fails or neglects to carry out the Work in 
accordance with the provisions of the Contract Documents, and fails, afte  
Days written notice from the Company, to commence a cure to correct such failure or neglect 
and thereafter diligently pursue such cure to completion; 

12.1.2 if the Design/Builder materially breaches this Agreement and fails, afte  
ays written notice from the Company, to commence a cure to correct such breach and 

thereafter diligently pursues such cure to completion (such breach to include, but not be limited 
to, failure to make payment to Team Subcontractors for materials or labor in accordance with the 
respective agreements between the Design/Builder and the Team Subcontractors or persistent 
disregard of Applicable Laws);  

12.1.3 if a custodian, trustee or receiver is appointed for the Design/Builder, or if the 
Design/Builder becomes insolvent or bankrupt, is generally not paying its debts as they become 
due or makes an assignment for the benefit of creditors, or the Design/Builder causes or suffers 
an order for relief to be entered with respect to it under applicable Federal bankruptcy law or 
applies for or consents to the appointment of a custodian, trustee or receiver for the 
Design/Builder, or bankruptcy, reorganization, arrangement or insolvency proceedings, or other 
proceedings for relief under any bankruptcy or similar law or laws for the relief of debtors, are 
instituted by or against the Design/Builder, and in any of the foregoing cases such action is not 
discharged or terminated within ays of its institution. 

12.2 Remedies of the Company upon a Design/Builder Event of Default.  

12.2.1 Termination of Agreement.  Upon the occurrence of a Design/Builder Event of 
Default, the Company shall have the right to terminate this Agreement upon an  

Days written notice to the Design/Builder, provided that the Design/Builder has not 
commenced a cure within such Day period and thereafter continues to 
diligently cure until completion. Without prejudice to any other rights or remedies of the 
Company, the Company, upon any such termination, subject to any prior rights of the Surety, 
may: 

12.2.1.1 take possession of the Site and of all materials, equipment, tools and 
construction equipment thereon owned by the Design/Builder; 

12.2.1.2 accept assignment of the Team Subcontracts and/or Subcontracts; and 
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12.2.1.3 finish the Work by whatever reasonable method the Company may deem 
expedient. 

When the Company terminates this Agreement as aforesaid, the Design/Builder shall not 
be entitled to receive further payment until the Work is finished.   

 
 
 

 

12.3 Company Events of Default.  

Each of the following shall be considered a “Company Event of Default”: 

12.3.1 if the Work is stopped for a period of ays through no act or fault of 
the Design/Builder for any of the following reasons: 

12.3.1.1 issuance of an order of a court or other public authority having 
jurisdiction; 

12.3.1.2 an act of government, such as a declaration of national emergency, making 
material unavailable; 

12.3.2 if the Work is stopped for a period of Days through no act or fault of 
the Design/Builder because the Company has not made payment of undisputed amounts set forth 
in an Application for Payment within the time stated in the Contract Documents; 

12.3.3 if the Work is stopped for a period of Days pursuant to the provisions 
of Section 3.1.5 because the Company has not provided the financial information required by 
Section 3.1.5; or  

12.3.4 if a custodian, trustee or receiver is appointed for the Company, or if the 
Company becomes insolvent or bankrupt, is generally not paying its debts as they become due or 
makes an assignment for the benefit of creditors, or the Company causes or suffers an order for 
relief to be entered with respect to it under applicable Federal bankruptcy law or applies for or 
consents to the appointment of a custodian, trustee or receiver for the Company, or bankruptcy, 
reorganization, arrangement or insolvency proceedings, or other proceedings for relief under any 
bankruptcy or similar law or laws for the relief of debtors, are instituted by or against the 
Company, and in any of the foregoing cases such action is not discharged or terminated within 
sixty (60) Days of its institution. 

12.4 Remedies of the Design/Builder upon a Company Event of Default. 

If a Company Event of Default exists and is continuing, the Design/Builder may, upon 
ays additional written notice to the Company, terminate the Agreement and 

recover from the Company payment for Work performed and for proven loss with respect to 
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materials, equipment tools, construction equipment, and services rendered, including reasonable 
overhead and profit. 

12.5 Representations and Remedies. 

Except as otherwise provided in this Agreement, no remedy under the terms of this 
Agreement is intended to be exclusive of any other remedy, but each and every such remedy 
shall be cumulative and shall be in addition to any other remedies, existing now or hereafter, at 
law, in equity or by statute.  No delay or omission to exercise any right or power accruing shall 
impair any such right or power nor shall it be construed to be a waiver of any Event of Default or 
acquiescence therein, and every such right and power may be exercised from time to time as 
often as may be deemed expedient. 

12.6 Termination or Suspension for Convenience.  

12.6.1 Termination for Convenience.  The Company may terminate this Agreement, or 
any portion of Work to be performed hereunder at any time by a notice in writing from the 
Company to the Design/Builder only if the United States Member terminates the Managing 
Member for default under the provisions of the Operating Agreement.   In such case, the 
Company shall pay to the Design/Builder all funds due the Design/Builder for Work performed 
up to the date of termination, plus all demobilization and close-out costs, including, but not 
limited to, any amounts payable to Team Subcontractors and Subcontractors for early 
termination, plus reasonable overhead and profit on Work performed.  All funds due hereunder, 
including unpaid Retainage, shall be released within Days of termination of this 
Agreement for convenience.  

12.6.2 Suspension for Convenience.  The Company may, without cause, order the 
Design/Builder in writing to suspend, delay or interrupt the Work in whole or in part for such 
period of time as the Company may determine.  An adjustment shall be made for increases in the 
cost of performance of the Work, including Fee on the increased cost of performance, caused by 
the suspension, delay or interruption, in accordance with the Change Order provisions of this 
Agreement.  No adjustment shall be made to the extent (1) the performance is, was or would 
have been so suspended, delayed or interrupted by another cause for which the Design/Builder is 
responsible or (2) that an equitable adjustment to  Schedule is made or denied 
under another provision of this Agreement.  Adjustments made in the cost of performance may 
have a mutually agreed fixed or percentage Fee.  Any claim for constructive suspension shall be 
made in accordance with the procedures set forth in Article 6. 

ARTICLE 13 
MISCELLANEOUS PROVISIONS 

13.1 Governing Law.  

This Agreement shall be governed by the laws of the State of California, excluding 
provisions thereof which refer to the laws of another jurisdiction. 

13.2 Successors and Assigns.  
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This Agreement and the Contract Documents shall be binding upon and shall inure to the 
benefit of the Company and the Design/Builder and their respective successors and assigns.  
Except as provided in the First Mortgage Loan Documents, neither Party shall assign this 
Agreement as a whole without the prior written consent of the other Party.  If either Party 
attempts to make such an assignment without such consent, that Party shall nevertheless remain 
legally responsible for all of its obligations under this Agreement and the Contract Documents.   

13.3 Written Notice.  

Written notice shall be deemed to have been duly served on the date of delivery if 
delivered in person, on the Day after deposit if delivery by overnight courier, or two (2) Business 
Days after deposit if delivery by placing in the United States mail, first class and certified, return 
receipt requested with postage prepaid.  All notices shall be addressed to the appropriate 
Authorized Representative as follows: 
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Naval Facilities Engineering Command, Southwest 
1220 Pacific Highway 
San Diego, CA 92132 
Attention: Business Agreements Manager 
Reference: Camp Pendleton & Quantico PPV 
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Naval Facilities Engineering Command 
Special Venture Acquisition 
1322 Patterson Avenue, SE, Suite 1000 
Washington Navy Yard  
Washington, DC  20374-5065 
Reference: Camp Pendleton & Quantico PPV 
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13.4 Commencement of Statutory Limitation Period and Statute of Repose Period.  

13.4.1 Before Substantial Completion.  As to acts or failures to act occurring prior to 
the relevant date of Substantial Completion, any applicable statute of limitations shall commence 
to run and any alleged cause of action shall be deemed to have accrued in any and all events not 
later than such date of Substantial Completion. 

13.4.2 Between Substantial Completion and Final Completion.  As to acts or failures 
to act occurring between the relevant date of Substantial Completion and prior to Final 
Completion, any applicable statute of limitations shall commence to run and any alleged cause of 
action shall be deemed to have accrued in any and all events not later than the date of Final 
Completion. 

13.4.3 After Final Completion.  As to acts or failures to act occurring after the date of 
Final Completion, any applicable statute of limitations shall commence to run and any alleged 
cause of action shall be deemed to have accrued in any and all events not later than the date of 
any act or failure to act by the Design/Builder pursuant to any applicable warranty, the date of 
any correction of Work or failure to correct Work by the Contractor, or the date of actual 
commission of any other act or failure to perform any duty or obligation by the Design/Builder 
or the Company, whichever occurs last. 

13.4.4 Statute of Repose.  The time period for the applicable Statute of Repose shall 
commence to run at Substantial Completion of the Work. 

13.5 Modifications.  

No Modifications or Change Orders shall be valid unless in writing and signed by the 
Company and the Design/Builder or their respective permitted successors and assigns.  The 
Design/Builder and the Company agree to make Modifications to this Agreement if requested by 
the Company’s lender(s), the Credit Provider and the Trustee provided such Modifications do not 
adversely affect the costs and/or risks and/or time of performance of the Work. 

13.6 Interpretation.  

13.6.1 Any and all headings of this Agreement are for convenience of reference only and 
do not modify, define or limit the provisions thereof.  Words of any gender shall be deemed and 
construed to include correlative words of the other gender.  Words importing the singular 
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number shall include the plural number and vice versa, unless relating to all supplements and/or 
amendments to any exhibits or documents entered into in accordance with the terms hereof and 
thereof.  All references to any person or entity shall be deemed to include any person or entity 
succeeding to the rights, duties and obligations of such person or entity in accordance with the 
terms of this Agreement.  Where reference is made in this Agreement to another Contract 
Document, the reference refers to that provision as amended or supplemented by the other 
provisions of the Contract Documents. 

13.6.2 The provisions of this Agreement which by their nature are intended to survive 
the termination, cancellation, completion or expiration of the Agreement, including, but not 
limited to, any express limitations of or releases from liability, shall continue as valid and 
enforceable obligations of the Parties notwithstanding any such termination, cancellation, 
completion or expiration.  

13.7 Severability. 

If any provision of this Agreement is held to be inoperative or unenforceable as applied 
in any particular case because it conflicts with any other provision hereof or any constitution, 
statute, ordinance, rule of law or public policy, or for any other reason, such holding shall not 
have the effect of rendering the provision in question inoperative or unenforceable in any other 
case, or of rendering any other provision herein contained inoperative or unenforceable to any 
extent whatever.  The invalidity of any one or more phrases, sentences, clauses or sections 
contained in this Agreement shall not affect the remaining portions of this Agreement or any part 
hereof, and they shall otherwise remain in full force and effect.  In the event that any portion or 
all of this Agreement is held to be void or unenforceable, the Parties agree to negotiate in a 
commercially reasonable manner to amend the commercial and other terms of this Agreement in 
order to effect the intent of the Parties as set forth in this Agreement.   

13.8 Whole Agreement.  

This Agreement, the Exhibits hereto and the Contract Documents shall constitute the 
entire agreement between the Parties, and no inducements, considerations, promises or other 
references shall be implied in this Agreement that are not expressly addressed herein, except as 
this Agreement is subject to that certain Vista Del Sol Design/Builder’s Consent Agreement 
dated as of the Effective Date executed by the Design/Builder in favor of the Credit Provider and 
the Trustee named therein. 

13.9 Accounting Records. 

The Company and the Company’s accountants shall be afforded access to the 
Design/Builder’s records, books, correspondence, instructions, drawings, receipts, Team 
Subcontracts, Subcontracts, vouchers, memoranda and other data relating to this Agreement, 
except financial information relating to those of the Design/Builder’s costs covered by the 
Overhead, Fee, allowances, fixed rates, or of costs which are expressed in terms of percentages 
of other costs, and lump sum subcontracts and/or change orders, and the Design/Builder shall 
preserve these for a period of ears after final payment, or for such longer period as 
may be required by law. 
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13.10 Limitation of Liability. 

13.10.1 Notwithstanding anything in this Agreement to the contrary, in no event shall 
either the Company or the Design/Builder, their respective members, partners, employees, 
officers, agents or subcontractors, be liable for consequential, incidental, special or indirect 
damages, except to the extent of insurance proceeds available therefor.   

13.11 Audit and Records.  

13.11.1 General.  As used in this Section 13.11, “records” includes books, documents, 
accounting procedures and practices, and other data, regardless of type and regardless of whether 
such items are in written form, in the form of computer data, or in any other form.   

13.11.2 Examination of Costs.  The Design/Builder shall maintain, and the 
Company, the Managing Member and the United States Member shall have the right to examine 
and audit, all records and other evidence sufficient to reflect properly all costs claimed to have 
been incurred or anticipated to be incurred directly or indirectly in performance of this 
Agreement.  

13.11.3 Cost or Pricing Data. If the Design/Builder has been required to submit cost 
or pricing data in connection with any pricing action relating to this Agreement, the Company, 
the Managing Member and the United States Member, in order to evaluate the accuracy, 
completeness, and currency of the cost or pricing data, shall have the right to examine and audit 
all of Design/Builder's records, including computations and projections, related to:  

13.11.3.1 The proposal for the Change Order, Change Directive or 
Modification;  

13.11.3.2 The discussions conducted regarding the proposal(s), including 
those related to negotiating;  

13.11.3.3 Pricing of the Change Order, Change Directive, or Modification; 
or  

13.11.3.4 Performance of the Change Order, Change Directive, or 
Modification.  

13.11.4 Access. The Company, the Managing Member and the United States Member 
shall have access to and the right to examine any of Design/Builder’s directly pertinent records 
involving transactions related to this Agreement or a subcontract hereunder.  The Design/Builder 
shall make available at its office at reasonable times the information described in this Section for 
examination, audit, or reproduction, until after final payment under this Agreement or for 
any shorter period specified by the United States Member. 

13.11.4.1 If this Agreement is completely or partially terminated, 
Design/Builder shall make available the records relating to the Work terminated unti after 
any resulting final termination settlement; and  
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13.11.4.2 In the event of disputes under Article 11 of this Agreement or any 
litigation between the Company and the Design/Builder, the Design/Builder’s directly pertinent 
records involving transactions related to this Agreement or a subcontract which are not privileged 
communications between attorney and client or attorney work product shall be made available by 
the Design/Builder until such time as such disputes or litigation are finally determined, including 
all appeals relating thereto.  

13.11.5 No Required Creation of Records.  This Section 13.11 may not be construed to 
require Design/Builder or subcontractor to create or maintain any record that Design/Builder or 
subcontractor does not maintain in the ordinary course of business or pursuant to a provision of 
law. 

IN WITNESS WHEREOF, the Parties have executed this Agreement as of the date first 
above written. 

[Remainder of Page Intentionally Left Blank] 

[Signatures Appear on the Following Pages] 
 
 











 
 

 

LIST OF EXHIBITS 
 
 
Exhibit A - Initial Scope of Work  
Exhibit B - Construction Allowance Items 
Exhibit C - Environmental Documents 
Exhibit D - Cost of the Work 
Exhibit E -   
Exhibit F - Governmental Approvals 
Exhibit G - Intentionally Omitted 
Exhibit H - Initial Schedule  
Exhibit I - Site Description  
Exhibit J - Procedures for Review of Design Materials 
Exhibit K - Authorized Representatives 
Exhibit L - Insurance Requirements 
Exhibit M - Design Group Members 
Exhibit N-1 - Form of Contractor Payment Bond and Performance Bond  
Exhibit N-2 - Form of Subcontractor Bonds  
Exhibit O -  
Exhibit P - Davis Bacon Compliance  
Appendix P-1 - Davis Bacon Wage Determination 
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EXHIBIT B 
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EXHIBIT C 

 
ENVIRONMENTAL DOCUMENTS 

 
1. Environmental Condition of Property Vista Del Sol 801 Housing Site, 

Twentynine Palms, California; July 2010.  Contract Number: N62473-09-D-2603. 
Task Order 0020. 

 
2. REVISED FINAL PHASE I ENVIRONMENTAL SITE ASSESSMENT; 801 

Housing – Vista Del Sol Camp Pendleton & Quantico Housing; MAGTFTC 
Twentynine Palms, California.   

 
 

3. Final Environmental Assessment; Vista Del Sol Housing in Twentynine Palms, 
San Bernardino County, California; June 2010 

 
4. FONSI (Finding of No Significant Impacts) for a Public Private Venture between 

the Department of the Navy and a Private Entity in the form of a Limited Liability 
Company, at the Vista Del Sol Military Family Housing Complex in Twentynine 
Palms, California.  June 30, 2010. 

 
5. General Decision Number: CA080028 (8/21/2009) CA 28 

 
6. Geotechnical Investigation Vista Del Sol Housing Twentynine Palms, California, 

dated October 25, 2010, prepared  
 

 
 

 
 

 
 



  

Exh. D-1 
 

EXHIBIT D 



Exh. D-2 
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EXHIBIT E 
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EXHIBIT F 

 
GOVERNMENTAL APPROVALS 

 
The following constitute the approvals for which the Company is responsible prior to 
commencement of any construction activities by the Design/Builder: 

 
 

Department of the Navy: 
 
1. Prior to the commencement of construction, a demolition Plan will be submitted to 

and approved by the DoN. 

2. Obtain written approval by the DoN on the Scope of Work Submittal Documents and 
the final Construction Documents, which will be submitted in accordance with 
Exhibit J of and elsewhere in this Agreement.  

3. Provide all approvals and oversight, if necessary, to ensure that the Final Scope of 
Work as submitted by the Design/Builder satisfies all natural and cultural resources 
requirements as outlined in the Company documents. 

Construction Consultant Review: 

4. The Company shall execute a Construction Consultant Agreement with the 
Construction Consultant to perform the duties described in Section 5.07(b)(iii) of the 
Operating Agreement for the Project. The Design/Builder understands that such 
Construction Consultant Agreement shall also include certain code compliance 
review with respect to the UFC and AT/FP compliance. 

Utilities: 
 

5. The Company is to provide all utility easements and services including, but not 
limited to water, sewer, telephone, power, gas, phone, data and CATV.  In addition, 
the Company shall obtain any and all approvals from local jurisdictions to obtain 
approvals for the installation of new utilities, along with connecting, disconnecting or 
plugging utilities. 

Municipal/Regulatory Approvals: 
 
6. The Company shall assist the Design/Builder in obtaining any and all necessary 

permits, licenses, inspections and/or approvals necessary for the completion of the 
Project (including, but not limited to, modification of existing zoning, vacation of 
certain streets and/or alleys, and modifications to or variances from applicable 
building codes) from applicable local, state and federal governmental and quasi-
governmental authorities (including agency) including, but not limited to, the City of 
Twentynine Palms, CA, the Twentynine Palms Water District, the Twentynine Palms 
Fire Department, San Bernardino County, CA, and the Regional Water Quality 



  

Exh. F-2 
 

Control Board.  The Design/Builder understands that the DoN will assist the 
Company in working with the Design/Builder to obtain the approvals outlined  in the 
foregoing sentence, and accordingly, that the DoN will have the right to participate in 
direct discussions with the applicable local, state and federal governmental and quasi-
governmental authorities (including agency) including, but not limited to, the City of 
Twentynine Palms, CA, the Twentynine Palms Water District, the Twentynine Palms 
Fire Department, San Bernardino County, CA, and the Regional Water Quality 
Control Board.  The Design/Builder shall be responsible for interfacing with all of the 
approving authorities and obtaining the required permits, approvals, inspections and 
licenses during the planning and approval process.  The Company shall be 
responsible for all fees payable to the approving authorities associated with the 
planning and approval process. 

Group Approvals: 

7. Currently there are no known or required approvals from citizen groups, associations, 
etc.; however, should such approvals be required the Company shall obtain all 
necessary approvals from applicable citizen groups or associations. 

8. Although the foregoing are the only approvals the Company and the Design/Builder 
believe are required to commence and complete the design and construction of the 
project, additional or different approvals may be required in the future.  To the extent 
that such additional or different approvals are required relating to land use or the right 
to construct the development on the Site, such approvals shall be the responsibility of 
the Company. 
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EXHIBIT G 
 

INTENTIONALLY OMITTED 
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EXHIBIT H 
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EXHIBIT I 
 

SITE DESCRIPTION 
 
 

That certain land owned in fee simple by the Company serving Marine Corps Air 
Ground Combat Center, Twentynine Palms, California, commonly referred to as the 
Vista Del Sol neighborhood and part of the Vista Del Sol Project (as such term is 
defined in the Operating Agreement), as more particularly identified and described in 
Exhibit A-11 to the Operating Agreement, together with any improvements located 
thereon.
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EXHIBIT J 
 

PROCEDURES FOR REVIEW OF DESIGN MATERIALS 
 

1. The Company acknowledges that the Schedule is “fast track” for design and 
construction.  In order to accommodate the expedited nature of the Schedule and 
to avoid delays in the progress of the Work, the Company must make timely 
decisions and grant approvals for the Design Materials and Design Work when 
requested by the Design/Builder. 

   
2. The Company will provide written approval withi Days of 

requested review for Design Materials and Design Work.  The Company 
acknowledges that the Architect and/or its consultants will not stop work during 
the review and approval period, and that delays in issuing review comments may 
impact the Substantial Completion dates given in Exhibit H.  The Company will 
inform the Design/Builder of any element of the Design Material or Design Work 
that is not acceptable at the time of such review.  If the Company does not provide 
a written response within th day review time, then after Business 
Days written notice from the Design/Builder, the Company will have been 
deemed to approve the Design Materials or Design Work.  

 
3. Except for the final Construction Documents, all Company approvals, comments, 

and/or modifications will be incorporated into the next document iteration.  Any 
comments or modifications made after the planning and approval process has 
been started with the municipal and state authorities could necessitate a delay or 
restarting the approval process.  The Company will make every effort to capture 
all of their comments into the allotted review period (as defined in Exhibit H) 
prior to commencement of the approval process so as to prevent delays to the 
project.  The Design/Builder and its Architect will not be required to produce 
revisions to review documents, unless said documents are unacceptable to the 
Company.  Comments and/or modifications to the final Construction Documents 
will be incorporated and issued through addenda or modification of the relevant 
document pending approval of the applicable local, state and federal 
governmental or quasi-governmental authority with jurisdiction over the Project. 
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EXHIBIT K 
 

AUTHORIZED REPRESENTATIVES 
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EXHIBIT L 
 

INSURANCE REQUIREMENTS 
 

Prior to commencement of any work under this Agreement and, except as noted below, 
until the completion and final payment is made for the work, the Design/Builder, as a 
Cost of Work, shall purchase and maintain in a company or companies lawfully 
authorized to do business in the jurisdiction in which the Project is located, insurance 
which protects the Design/Builder from claims which may arise from the work 
performed. Such insurance will be placed with insurance company or companies having 
an A.M. Best Rating of  Certificates of Insurance will be furnished to the Company 
evidencing the required coverages as outlined below and will evidence the dates of such 
coverage. The Design/Builder will require each Subcontractor to obtain insurance 
coverage in types and amounts commensurate with industry practice and the scope of 
their respective subcontract. 
 
1. Workers’ Compensation and Employers Liability:  Coverage to comply with the laws 

of California where the project is located and elsewhere as may be required. Coverage 
shall include: 
 
     
     
     
     

 
2. Commercial General Liability Coverage:  Coverage to include the following 

extensions; 
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3. Automobile Liability Coverage:  Coverage for damages because of bodily injury, 

death or a person or persons, or property damage arising out of the ownership, 
maintenance or use of a motor vehicle. 

4. Commercial Umbrella Liability:  Coverage will apply excess of the Employer’s 
Liability Limits, Commercial Automobile Liability Limits, and Commercial General 
Liability Limits.  Coverage to be written on a following form (except for 
Products/Completed Operations) 

 
5.   Builder’s Risk Coverage:   
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7.   The Design/Builder will endorse the Commercial General Liability, Automobile 
Liability and Umbrella Policies to include the Company and the DoN as additional 
insureds using Coverage is to be endorsed to 
reflect that this insurance is to be primary and non-contributory for the Company, and 
the DoN, and shall include a waiver of subrogation for each of these entities. 

 
8.   The Design/Builder shall file Certificates of Insurance with the Company prior to the 

commencement of work and/or payment.  Such Certificates shall be subject to the 
approval of the Company as to the adequacy of protection and qualifications of the 
insurer. In the event that the Design/Builder fails to furnish and maintain the required 
insurance and provide satisfactory evidence thereof, the Company shall provide 

notice to the Design/Builder. Thereafter the Company shall have the right 
to purchase and maintain insurance coverage as required per this Exhibit L, and 
Design/Builder agrees to pay the cost of said insurance to the Company. 

 
9.    Company’s Liability Insurance 
 

The Company shall be responsible for purchasing and maintaining the Company’s 
usual liability insurance, if desired. Optionally, the Company may purchase and 
maintain other insurance for self-protection against claims which may arise from 
operations under this Agreement. The Design/Builder shall not be responsible for 
purchasing and maintaining this optional Company’s liability insurance unless 
specifically required by the Contract Documents. 

 
 



  

 

EXHIBIT M 
 

TWENTYNINE PALMS - VISTA DEL SOL - 801 HOUSING 

DESIGN GROUP MEMBERS 
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EXHIBIT N-1 
 

FORM OF CONTRACTOR PAYMENT BOND AND PERFORMANCE BOND  
 
 

[TO BE INCLUDED IN THE CONSTRUCTION MODIFICATION]
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EXHIBIT P 
 

DAVIS-BACON COMPLIANCE 
 
 

Design/Builder Audit Procedure: 
 

1. Design/Builder (which also may be referred to in this Exhibit P as “Contractor” or 
“Prime Contractor”) shall comply with, and require subcontractors through their 
Subcontract Agreements to comply with, provisions of the Davis-Bacon Act and the 
Wage Decision applicable to (i) the Marine Palms New Build Site and the O-6 
Renovation Site attached hereto as Appendix P-1, and (ii) the Phase VI Stuart Mesa Site, 
attached hereto as Appendix P-2, and the Payrolls and Basic Records provision.  The 
provisions of the Davis-Bacon Act, as implemented by Federal Acquisition Regulation 
(FAR) 52.222-6, applicable to this Agreement are provided below.       

 
2.   Design/Builder shall require each subcontractor to submit their weekly payroll reports for 

the month to the Design/Builder no later than the 7th day after the date the 
subcontractor’s employees are paid their last payment for the month.  Subcontractors 
shall be advised that more frequent submissions may be required to resolve certain issues.  

 
3.   Design/Builder shall take appropriate action to ensure that employees performing work 

on the project are properly classified and listed on the reports, and that minimum wages 
and fringe benefits required by the Wage Decision are being paid.  Design/Builder also 
shall be responsible for reconciling, as necessary, the subcontractor’s payroll reports with 
its daily reports; conducting interviews, as appropriate, with subcontractor employees to 
verify actual wages being paid; and identifying discrepancies and possible violations. 

 
4.   Design/Builder shall notify subcontractors of discrepancies and possible violations, and 

ensure that corrective actions, if required, are taken within 30 days.  If the Design/Builder 
and the subcontractor cannot resolve discrepancies or possible violations, or required 
corrective actions have not been taken within 30 days, the Design/Builder shall submit a 
report in detail to the Managing Member. 

 
5.   Design/Builder shall make all documents and materials, including its own certified 

payroll reports, notifications regarding discrepancies and possible violations, and records 
concerning all follow-up actions, available to Managing Member upon request. 

 
6.   Formal response by the Design/Builder to Department of Labor representatives, 

Congressional offices, or other interested parties shall be coordinated by the Managing 
Member with the Naval Facilities Engineering Command Business Agreement Manager 
for the project and Labor Advisor prior to responding.  
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7.   Davis-Bacon Act (Jul 2005) 

 (a)  Definition.—“Site of the work”— 

(1)  Means-- 

(i)  The primary site of the work.  The physical place or places where the 
construction called for in the contract will remain when work on it is completed; 
and 

(ii)  The secondary site of the work, if any.  Any other site where a significant 
portion of the building or work is constructed, provided that such site is— 

(A)  Located in the United States; and 

(B)  Established specifically for the performance of the contract or project; 

(2)  Except as provided in paragraph (3) of this definition, includes any fabrication plants, 
mobile factories, batch plants, borrow pits, job headquarters, tool yards, etc., provided— 

(i)  They are dedicated exclusively, or nearly so, to performance of the contract or 
project; and 

(ii)  They are adjacent or virtually adjacent to the “primary site of the work” as 
defined in paragraph (a)(1)(i), or the “secondary site of the work” as defined in 
paragraph (a)(1)(ii) of this definition; 

(3)  Does not include permanent home offices, branch plant establishments, fabrication 
plants, or tool yards of a Contractor or subcontractor whose locations and continuance in 
operation are determined wholly without regard to a particular Federal contract or 
project.  In addition, fabrication plants, batch plants, borrow pits, job headquarters, yards, 
etc., of a commercial or material supplier which are established by a supplier of materials 
for the project before opening of bids and not on the Project site, are not included in the 
“site of the work.”  Such permanent, previously established facilities are not a part of the 
“site of the work” even if the operations for a period of time may be dedicated 
exclusively or nearly so, to the performance of a contract. 

(b) 

(1)  All laborers and mechanics employed or working upon the site of the work will be 
paid unconditionally and not less often than once a week, and without subsequent 
deduction or rebate on any account (except such payroll deductions as are permitted by 
regulations issued by the Secretary of Labor under the Copeland Act (29 CFR Part 3)), 
the full amount of wages and bona fide fringe benefits (or cash equivalents thereof) due 
at time of payment computed at rates not less than those contained in the wage 
determination of the Secretary of Labor which is attached hereto and made a part hereof, 
or as may be incorporated for a secondary site of the work, regardless of any contractual 
relationship which may be alleged to exist between the Contractor and such laborers and 
mechanics.  Any wage determination incorporated for a secondary site of the work shall 
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be effective from the first day on which work under the contract was performed at that 
site and shall be incorporated without any adjustment in contract price or estimated cost.  
Laborers employed by the construction Contractor or construction subcontractor that are 
transporting portions of the building or work between the secondary site of the work and 
the primary site of the work shall be paid in accordance with the wage determination 
applicable to the primary site of the work. 

(2)  Contributions made or costs reasonably anticipated for bona fide fringe benefits 
under section 1(b)(2) of the Davis-Bacon Act on behalf of laborers or mechanics are 
considered wages paid to such laborers or mechanics, subject to the provisions of 
paragraph (e) of this clause; also, regular contributions made or costs incurred for more 
than a weekly period (but not less often than quarterly) under plans, funds, or programs 
which cover the particular weekly period, are deemed to be constructively made or 
incurred during such period. 

(3)  Such laborers and mechanics shall be paid not less than the appropriate wage rate and 
fringe benefits in the wage determination for the classification of work actually 
performed, without regard to skill, except as provided in the clause entitled Apprentices 
and Trainees. Laborers or mechanics performing work in more than one classification 
may be compensated at the rate specified for each classification for the time actually 
worked therein; provided, that the employer’s payroll records accurately set forth the 
time spent in each classification in which work is performed. 

(4)  The wage determination (including any additional classifications and wage rates 
conformed under paragraph (c) of this clause) and the Davis-Bacon poster (WH-1321) 
shall be posted at all times by the Contractor and its subcontractors at the site of the work 
in a prominent and accessible place where it can be easily seen by the workers. 

(c) 

(1)  The Contracting Officer shall require that any class of laborers or mechanics which is 
not listed in the wage determination and which is to be employed under the contract shall 
be classified in conformance with the wage determination.  The Contracting Officer shall 
approve an additional classification and wage rate and fringe benefits therefor only when 
all the following criteria have been met: 

(i)  The work to be performed by the classification requested is not performed by 
a classification in the wage determination. 

(ii)  The classification is utilized in the area by the construction industry. 

(iii)  The proposed wage rate, including any bona fide fringe benefits, bears a 
reasonable relationship to the wage rates contained in the wage determination. 

(2)  If the Contractor and the laborers and mechanics to be employed in the classification 
(if known), or their representatives, and the Contracting Officer agree on the 
classification and wage rate (including the amount designated for fringe benefits, where 
appropriate), a report of the action taken shall be sent by the Contracting Officer to the 
Administrator of the: Wage and Hour Division, Employment Standards Administration, 
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U.S. Department of Labor, Washington, DC 20210.  The Administrator or an authorized 
representative will approve, modify, or disapprove every additional classification action 
within 30 days of receipt and so advise the Contracting Officer or will notify the 
Contracting Officer within the 30-day period that additional time is necessary. 

(3)  In the event the Contractor, the laborers or mechanics to be employed in the 
classification, or their representatives, and the Contracting Officer do not agree on the 
proposed classification and wage rate (including the amount designated for fringe 
benefits, where appropriate), the Contracting Officer shall refer the questions, including 
the views of all interested parties and the recommendation of the Contracting Officer, to 
the Administrator of the Wage and Hour Division for determination.  The Administrator, 
or an authorized representative, will issue a determination within 30 days of receipt and 
so advise the Contracting Officer or will notify the Contracting Officer within the 30-day 
period that additional time is necessary. 

(4)  The wage rate (including fringe benefits, where appropriate) determined pursuant to 
subparagraphs (c)(2) and (c)(3) of this clause shall be paid to all workers performing 
work in the classification under this contract from the first day on which work is 
performed in the classification. 

(d)  Whenever the minimum wage rate prescribed in the contract for a class of laborers or 
mechanics includes a fringe benefit which is not expressed as an hourly rate, the 
Contractor shall either pay the benefit as stated in the wage determination or shall pay 
another bona fide fringe benefit or an hourly cash equivalent thereof. 
(e) If the Contractor does not make payments to a trustee or other third person, the 
Contractor may consider as part of the wages of any laborer or mechanic the amount of 
any costs reasonably anticipated in providing bona fide fringe benefits under a plan or 
program; provided, That the Secretary of Labor has found, upon the written request of 
the Contractor, that the applicable standards of the Davis-Bacon Act have been met.  
The Secretary of Labor may require the Contractor to set aside in a separate account 
assets for the meeting of obligations under the plan or program.  

(End of clause) 

Any action on the part of the Contracting Officer will be arranged by the Naval 
Facilities Engineering Command Business Agreement Manager and Labor Advisor.   

8.   Payrolls and Basic Records.   

(a) Payrolls and basic records relating thereto shall be maintained by the Contractor and 
subcontractors during the course of the work and preserved for a period of 3 years 
thereafter for all laborers and mechanics working at the site of the work. Such records 
shall contain the name, address, and social security number of each such worker, his or 
her correct classification, hourly rates of wages paid (including rates of contributions or 
costs anticipated for bona fide fringe benefits or cash equivalents thereof of the types 
described in section 1(b)(2)(B) of the Davis-Bacon Act), daily and weekly number of 
hours worked, deductions made, and actual wages paid. Whenever the Secretary of 
Labor has found, under paragraph (e) of the clause entitled Davis-Bacon Act, that the 
wages of any laborer or mechanic include the amount of any costs reasonably 
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anticipated in providing benefits under a plan or program described in section 1(b)(2)(B) 
of the Davis-Bacon Act, the Contractor and subcontractors shall maintain records which 
show that the commitment to provide such benefits is enforceable, that the plan or 
program is financially responsible, and that the plan or program has been communicated 
in writing to the laborers or mechanics affected, and records which show the costs 
anticipated or the actual cost incurred in providing such benefits. Contractors and 
subcontractors employing apprentices or trainees under approved programs shall 
maintain written evidence of the registration of apprenticeship programs and 
certification of trainee programs, the registration of the apprentices and trainees, and the 
ratios and wage rates prescribed in the applicable programs.  

(b)(1) The Contractor shall prepare and retain and subcontractors submit for each week 
in which any contract work is performed a copy of all payrolls to the Contractor no later 
than the 7th day after the date the subcontractor’s employees are paid their last payment 
for the month.  The payrolls submitted shall set out accurately and completely all of the 
information required to be maintained under paragraph (a) of this clause. This 
information may be submitted in any form desired. Optional Form WH-347 (Federal 
Stock Number 029-005-00014-1) is available for this purpose and may be purchased 
from the Superintendent of Documents, U.S. Government Printing Office, Washington, 
DC  20402.  

The Prime Contractor is responsible for the submission of copies of payrolls by all 
subcontractors.  

(2) Each payroll submitted shall be accompanied by a “Statement of Compliance,” 
signed by the Contractor or subcontractor or his or her agent who pays or supervises the 
payment of the persons employed under the contract and shall certify-  

(i) That the payroll for the payroll period contains the information required to be 
maintained under paragraph (a) of this clause and that such information is correct 
and complete;  

(ii) That each laborer or mechanic (including each helper, apprentice, and trainee) 
employed on the contract during the payroll period has been paid the full weekly 
wages earned, without rebate, either directly or indirectly, and that no deductions 
have been made either directly or indirectly from the full wages earned, other than 
permissible deductions as set forth in the Regulations, 29 CFR part 3; and  

(iii) That each laborer or mechanic has been paid not less than the applicable wage 
rates and fringe benefits or cash equivalents for the classification of work 
performed, as specified in the applicable wage determination incorporated into the 
contract.  

(3) The weekly submission of a properly executed certification set forth on the reverse 
side of Optional Form WH-347 shall satisfy the requirement for submission of the 
“Statement of Compliance” required by paragraph (b)(2) of this clause.  

(4) The falsification of any of the certifications in this clause may subject the Contractor 
or subcontractor to civil or criminal prosecution under Section 1001 of Title 18 and 
Section 3729 of Title 31 of the United States Code.  
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(c) The Contractor or subcontractor shall make the records required under paragraph (a) 
of this clause available for inspection, copying, or transcription by the Prime Contractor, 
the Managing Member of the partnership, and the Naval Facilities Engineering 
Command Business Agreement Manager or Labor Advisor.  The Contractor or 
subcontractor shall permit Prime Contractor, the Managing Member or representatives 
of the Department of Labor to interview employees during working hours on the job. If 
the Contractor or subcontractor fails to submit required records or to make them 
available, the Prime Contractor or Managing Member may, after written notice to the 
Contractor or subcontractor, take such action as may be necessary to cause the 
suspension of any further payment. Furthermore, failure to submit the required records 
upon request or to make such records available may be grounds for debarment action 
pursuant to 29 CFR 5.12.  

9. Additional clarification and guidance may be issued regarding the implementation and 
enforcement of the Davis-Bacon Act under the Design/Build Agreement. 
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APPENDIX P-1 
 

DAVIS BACON WAGE DETERMINATION 
 

CA080028 MOD 30 REVISED 11/13/09 CA28 (see attached for complete copy) 
 
 



CA080028 MOD 30  REVISED 11/13/09  CA28 
******** THIS WAGE DETERMINATION WAS REPLACED ON 11/13/09******** 
General Decision Number: CA080028 10/30/2009 
 
Superseded General Decision Number: CA20070028 
 
State: California 
 
Construction Type: Residential 
 
Counties: Imperial, Los Angeles, Orange, Riverside, San  
Bernardino, San Luis Obispo, Santa Barbara and Ventura Counties  
in California. 
 
 
RESIDENTIAL CONSTRUCTION PROJECTS (consisting of single family 
homes and apartments up to and including 4 stories) 
 
 
Modification Number     Publication Date 
          0              02/08/2008 
          1              02/15/2008 
          2              02/22/2008 
          3              03/07/2008 
          4              03/28/2008 
          5              04/04/2008 
          6              05/09/2008 
          7              05/23/2008 
          8              07/04/2008 
          9              07/11/2008 
          10             08/01/2008 
          11             08/08/2008 
          12             08/15/2008 
          13             08/29/2008 
          14             09/12/2008 
          15             10/03/2008 
          16             11/14/2008 
          17             12/05/2008 
          18             01/02/2009 
          19             01/16/2009 
          20             02/06/2009 
          21             02/27/2009 
          22             03/06/2009 
          23             04/17/2009 
          24             05/01/2009 
          25             06/05/2009 
          26             07/03/2009 
          27             08/21/2009 
          28             10/09/2009 
          29             10/16/2009 
          30             10/30/2009 
 
 ASBE0005-002 08/07/2007 
 
                                  Rates          Fringes 
 
Asbestos Workers/Insulator    
(Includes the application of    
all insulating materials,    
protective coverings,    
coatings, and finishes to all    
types of mechanical systems).....$ 37.01            10.84 
Fire Stop Technician    
(Application of Firestopping    
Materials for wall openings    
and penetrations in walls,    
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floors, ceilings and curtain    
walls)...........................$ 20.76            10.23 
---------------------------------------------------------------- 
 ASBE0005-004 08/07/2006 
 
                                  Rates          Fringes 
 
Asbestos Removal    
worker/hazardous material    
handler (Includes    
preparation, wetting,    
stripping, removal,    
scrapping, vacuuming, bagging    
and disposing of all    
insulation materials from     
mechanical systems, whether    
they contain asbestos or not)....$ 19.55             6.38 
---------------------------------------------------------------- 
 BRCA0004-001 05/01/2009 
 
                                  Rates          Fringes 
 
Bricklayer; Marble Setter   
     Los Angeles County..........$ 36.00            12.15 
     Orange County...............$ 34.55            11.56 
     Riverside & San Bernardino  
     Counties....................$ 35.25            10.62 
     Ventura County..............$ 33.36            11.98 
---------------------------------------------------------------- 
 BRCA0004-004 11/01/2008 
 
IMPERIAL 
 
                                  Rates          Fringes 
 
BRICKLAYER; MARBLE SETTER........$ 35.00            12.20 
---------------------------------------------------------------- 
 BRCA0004-009 05/01/2009 
 
SAN LUIS OBISPO AND SANTA BARBARA COUNATIES 
 
                                  Rates          Fringes 
 
BRICKLAYER; MARBLE SETTER........$ 35.20            10.60 
---------------------------------------------------------------- 
 BRCA0018-001 06/01/2008 
 
                                  Rates          Fringes 
 
MARBLE FINISHER..................$ 25.52             9.08 
TILE FINISHER....................$ 21.07             7.88 
---------------------------------------------------------------- 
 BRCA0018-002 08/01/2008 
 
SAN LUIS OBISPO AND SANTA BARBARA 
 
                                  Rates          Fringes 
 
TILE LAYER.......................$ 29.79             9.34 
---------------------------------------------------------------- 
 BRCA0018-003 06/01/2008 
 
IMPERIAL, LOS ANGELES, ORANGE, RIVERSIDE, SAN BERNARDINO & 
VENTURA 
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                                  Rates          Fringes 
 
TILE LAYER.......................$ 32.05            11.99 
---------------------------------------------------------------- 
 BRCA0018-010 09/01/2008 
 
                                  Rates          Fringes 
 
TERRAZZO FINISHER................$ 26.59             9.62 
TERRAZZO WORKER/SETTER...........$ 33.63            10.46 
---------------------------------------------------------------- 
 CARP0409-003 07/01/2009 
 
                                  Rates          Fringes 
 
Drywall   
     (1)  Work on Wood-Framed  
     Single Family Homes, and  
     Wood-Framed Apartment  
     Buildings up to and  
     including 4 Stories 
      Drywall Installer/Lather...$ 21.00            10.58 
      Stocker/Scrapper...........$ 10.00             6.67 
     (2)  All other Work 
      Drywall Installer/Lather...$ 37.35            10.58 
      Stocker/Scrapper...........$ 10.00             6.67 
---------------------------------------------------------------- 
 CARP0409-004 07/01/2008 
 
Work on wood frame single family homes and apartments up to and 
including 4 stories: 
 
 
                                  Rates          Fringes 
 
CARPENTER   
     Cabinet installer...........$ 26.16             9.61 
     Fence builder...............$ 27.78             9.61 
     Framer & finish carpenter...$ 29.55             9.61 
     Insulation installer........$ 18.00             8.21 
     Roof loader of shingles.....$ 16.32             8.82 
     Shingler....................$ 25.16             9.19 
     Subterranean garage  
     concrete construction and  
     carpenters performing on  
     grade slab  concrete  
     construction................$ 25.13             9.61 
---------------------------------------------------------------- 
 CARP0409-009 07/01/2008 
 
                                  Rates          Fringes 
 
Modular Furniture Installer......$ 19.00             7.41 
---------------------------------------------------------------- 
 ELEC0011-003 01/26/2009 
 
LOS ANGELES 
 
                                  Rates          Fringes 
 
ELECTRICIAN (does not include    
fire alarm, hold-up alarm,    
burglar alarm and    
surveillance systems)............$ 20.20          3%+7.74 
---------------------------------------------------------------- 
 ELEC0011-009 07/27/2009 
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COMMUNICATIONS AND SYSTEMS WORK 
 
                                  Rates          Fringes 
 
Communications System   
     Installer...................$ 26.83          3%+8.00 
     Technician..................$ 28.63          3%+8.00 
 
  SCOPE OF WORK: Installation, testing, service and maintenance 
  of systems utilizing the transmission and/or transference 
  of voice, sound, vision and digital for commercial, 
  educational, security and entertainment purposes for the 
  following: TV monitoring and surveillance, background - 
  foreground music, intercom and telephone interconnect, 
  microwave transmission, multi-media, multiplex, nurse call 
  systems, radio page, burglar alarms and fire alarm (see 
  last paragraph below). 
 
  Communication Systems that transmit or receive information 
  and/or control systems that are intrinsic to the above 
  listed systems; inclusion or exclusion of terminations and 
  testings of conductors determined by their function; 
  excluding all other data systems or multiple systems which 
  include control function or power supply; excluding 
  installation of raceway systems, conduit systems, line 
  voltage work, and energy management systems. 
 
  Fire alarm work shall be performed at the current inside 
  electrician total cost package. 
---------------------------------------------------------------- 
 ELEC0413-002 03/01/2009 
 
SANTA BARBARA COUNTY 
 
                                  Rates          Fringes 
 
Electricians.....................$ 17.50          3%+0.50 
 
WORK AT VANDENBERG AFB:  $3.75 additional per hour. 
---------------------------------------------------------------- 
 ELEC0440-002 12/01/2008 
 
RIVERSIDE 
 
                                  Rates          Fringes 
 
ELECTRICIAN......................$ 18.00          3%+7.45 
---------------------------------------------------------------- 
 ELEC0441-002 12/01/2008 
 
ORANGE 
 
                                  Rates          Fringes 
 
ELECTRICIAN......................$ 24.21          3%+3.90 
---------------------------------------------------------------- 
 ELEC0477-003 06/01/2005 
 
SAN BERNARDINO 
 
                                  Rates          Fringes 
 
ELECTRICIAN......................$ 19.00          3%+7.26 
---------------------------------------------------------------- 
 ELEC0569-003 12/01/2006 
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IMPERIAL 
 
                                  Rates          Fringes 
 
ELECTRICIAN   
     1 to 3 Stories..............$ 21.00          3%+2.55 
     4 Stories 
      Electrical subcontracts  
      of $500,000 or less........$ 32.45         3%+11.08 
      Electrical subcontracts  
      over $500,000..............$ 35.45         3%+11.08 
---------------------------------------------------------------- 
 ELEC0639-002 03/01/2009 
 
SAN LUIS OBISPO 
 
                                  Rates          Fringes 
 
ELECTRICIAN......................$ 18.25          3%+4.50 
---------------------------------------------------------------- 
 ELEC0952-002 03/30/2009 
 
VENTURA 
 
                                  Rates          Fringes 
 
CABLE SPLICER   
     All work within 32 road  
     miles or less from the  
     nearest base point..........$ 39.71         3%+16.38 
ELECTRICIAN   
     All work within 32 road  
     miles or less from the  
     nearest base point..........$ 36.10         3%+16.38 
 
  ALL WORK MORE THAN 32 ROAD MILES FROM NEAREST BASE POINT: 
  Add $5.00 to the basic hourly rate.  BASE POINTS: the main 
  Post Office in the cities of Camarillo, Oak View, Oxnard, 
  Santa Paula and Ventura. 
---------------------------------------------------------------- 
 ELEV0008-004 01/01/2009 
 
SAN LUIS OBISPO 
 
                                  Rates          Fringes 
 
ELEVATOR MECHANIC................$ 53.66           18.285 
 
FOOTNOTE: 
  PAID VACATION:  Employer contributes 8% of regular hourly 
  rate as vacation pay credit for employees with more than 5 
  years of service, and 6% for 6 months to 5 years of service. 
  PAID HOLIDAYS: New Years Day, Memorial Day, Independence Day, 
  Labor Day, Veterans Day, Thanksgiving Day, Friday after 
  Thanksgiving, and Christmas Day. 
---------------------------------------------------------------- 
 ELEV0018-004 01/01/2009 
 
IMPERIAL, LOS ANGELES, ORANGE, RIVERSIDE, SAN BERNARDINO, SANTA 
BARBARA AND VENTURA 
 
 
                                  Rates          Fringes 
 
ELEVATOR MECHANIC................$ 44.10           18.285 
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FOOTNOTE: 
  PAID VACATION:  Employer contributes 8% of regular hourly 
  rate as vacation pay credit for employees with more than 5 
  years of service, and 6% for 6 months to 5 years of service. 
  PAID HOLIDAYS: New Years Day, Memorial Day, Independence Day, 
  Labor Day, Veterans Day, Thanksgiving Day, Friday after 
  Thanksgiving, and Christmas Day. 
---------------------------------------------------------------- 
 ENGI0012-001 07/01/2009 
 
                                  Rates          Fringes 
 
POWER EQUIPMENT OPERATOR    
(Cranes, Piledriving &    
Hoisting)   
     GROUP  1....................$ 38.18            17.22 
     GROUP  2....................$ 38.96            17.22 
     GROUP  3....................$ 39.25            17.22 
     GROUP  4....................$ 39.39            17.22 
     GROUP  5....................$ 39.61            17.22 
     GROUP  6....................$ 39.72            17.22 
     GROUP  7....................$ 39.84            17.22 
     GROUP  8....................$ 40.01            17.22 
     GROUP  9....................$ 40.18            17.22 
     GROUP 10....................$ 41.18            17.22 
     GROUP 11....................$ 42.18            17.22 
     GROUP 12....................$ 43.18            17.22 
     GROUP 13....................$ 44.18            17.22 
POWER EQUIPMENT OPERATOR   
     GROUP  1....................$ 36.83            17.22 
     GROUP  2....................$ 37.61            17.22 
     GROUP  3....................$ 37.90            17.22 
     GROUP  4....................$ 39.39            17.22 
     GROUP  5....................$ 40.49            17.22 
     GROUP  6....................$ 39.61            17.22 
     GROUP  7....................$ 40.71            17.22 
     GROUP  8....................$ 39.72            17.22 
     GROUP  9....................$ 40.82            17.22 
     GROUP 10....................$ 39.84            17.22 
     GROUP 11....................$ 40.94            17.22 
     GROUP 12....................$ 40.01            17.22 
     GROUP 13....................$ 40.11            17.22 
     GROUP 14....................$ 40.14            17.22 
     GROUP 15....................$ 40.22            17.22 
     GROUP 16....................$ 40.34            17.22 
     GROUP 17....................$ 40.51            17.22 
     GROUP 18....................$ 40.61            17.22 
     GROUP 19....................$ 40.72            17.22 
     GROUP 20....................$ 40.84            17.22 
     GROUP 21....................$ 41.01            17.22 
     GROUP 22....................$ 41.11            17.22 
     GROUP 23....................$ 41.22            17.22 
     GROUP 24....................$ 41.34            17.22 
     GROUP 25....................$ 41.51            17.22 
 
PREMIUM PAY: 
  $3.75 per hour shall be paid on all Power Equipment Operator 
  work on the followjng Military Bases: China Lake Naval 
  Reserve, Vandenberg AFB, Point Arguello, Seely Naval Base, 
  Fort Irwin, Nebo Annex Marine Base, Marine Corp Logistics 
  Base Yermo, Edwards AFB, 29 Palms Marine Base 
 
  Workers required to suit up and work in a hazardous material 
  environment: $2.00 per hour additional.  Combination mixer 
  and compressor operator on gunite work shall be classified 
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  as a concrete mobile mixer operator. 
        
 
POWER EQUIPMENT OPERATORS CLASSIFICATIONS  
 
  GROUP 1: Bargeman; Brakeman; Compressor operator; Ditch 
  Witch, with seat or similar type equipment; Elevator 
  operator-inside; Engineer Oiler; Forklift operator 
  (includes loed, lull or similar types under 5 tons; 
  Generator operator; Generator, pump or compressor plant 
  operator; Pump operator; Signalman; Switchman 
 
  GROUP 2: Asphalt-rubber plant operator (nurse tank operator); 
  Concrete mixer operator-skip type; Conveyor operator; 
  Fireman; Forklift operator (includes loed, lull or similar 
  types over 5 tons; Hydrostatic pump operator; oiler crusher 
  (asphalt or concrete plant); Petromat laydown machine; PJU 
  side dum jack; Screening and conveyor machine oeprator (or 
  similar types); Skiploader (wheel type up to 3/4 yd. 
  without attachment); Tar pot fireman; Temporary heating 
  plant operator; Trenching machine oiler 
 
  GROUP 3: Asphalt-rubber blend operator; Bobcat or similar 
  type (side steer); Equipment greaser (rack); Ford Ferguson 
  (with dragtype attachments); Helicopter radioman (ground); 
  Stationary pipe wrapping and cleaning machine operator 
 
  GROUP 4: Asphalt plant fireman; Backhoe operator (mini-max or 
  similar type); Boring machine operator; Boxman or mixerman 
  (asphalt or concrete); Chip spreading machine operator; 
  Concrete cleaning decontamination machine operator; 
  Concrete Pump Operator (small portable); Drilling machine 
  operator, small auger types (Texoma super economatic or 
  similar types - Hughes 100 or 200 or similar types - 
  drilling depth of 30' maximum); Equipment greaser (grease 
  truck); Guard rail post driver operator; Highline cableway 
  signalman; Horizontal Directional Drilling Machine; 
  Hydra-hammer-aero stomper; Micro Tunneling (above ground 
  tunnel); Power concrete curing machine operator; Power 
  concrete saw operator; Power-driven jumbo form setter 
  operator; Power sweeper operator; Rock Wheel Saw/Trencher; 
  Roller operator (compacting); Screed operator (asphalt or 
  concrete); Trenching machine operator (up to 6 ft.); Vacuum 
  or much truck 
  
GROUP 5: Equipment Greaser (Grease Truck/Multi Shift).  
 
  GROUP 6: Articulating material hauler; Asphalt plant 
  engineer; Batch plant operator; Bit sharpener; Concrete 
  joint machine operator (canal and similar type); Concrete 
  planer operator; Dandy digger; Deck engine operator; 
  Derrickman (oilfield type); Drilling machine operator, 
  bucket or auger types (Calweld 100 bucket or similar types 
  - Watson 1000 auger or similar types - Texoma 330, 500 or 
  600 auger or similar types - drilling depth of 45' 
  maximum); Drilling machine operator; Hydrographic seeder 
  machine operator (straw, pulp or seed), Jackson track 
  maintainer, or similar type; Kalamazoo Switch tamper, or 
  similar type; Machine tool operator; Maginnis internal full 
  slab vibrator, Mechanical berm, curb or gutter(concrete or 
  asphalt); Mechanical finisher operator (concrete, 
  Clary-Johnson-Bidwell or similar); Micro tunnel system 
  (below ground); Pavement breaker operator (truck mounted); 
  Road oil mixing machine operator; Roller operator (asphalt 
  or finish), rubber-tired earth moving equipment (single 
  engine, up to and including 25 yds. struck); Self-propelled 
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  tar pipelining machine operator; Skiploader operator 
  (crawler and wheel type, over 3/4 yd. and up to and 
  including 1-1/2 yds.); Slip form pump operator (power 
  driven hydraulic lifting device for concrete forms); 
  Tractor operator-bulldozer, tamper-scraper (single engine, 
  up to 100 h.p. flywheel and similar types, up to and 
  including D-5 and similar types); Tugger hoist operator (1 
  drum); Ultra high pressure waterjet cutting tool system 
  operator; Vacuum blasting machine operator 
 
GROUP 7: Welder - General 
 
  GROUP 8: Asphalt or concrete spreading operator (tamping or 
  finishing); Asphalt paving machine operator (Barber Greene 
  or similar type); Asphalt-rubber distribution operator; 
  Backhoe operator (up to and including 3/4 yd.), small ford, 
  Case or similar; Cast-in-place pipe laying machine 
  operator; Combination mixer and compressor operator (gunite 
  work); Compactor operator (self-propelled); Concrete mixer 
  operator (paving); Crushing plant operator; Drill Doctor; 
  Drilling machine operator, Bucket or auger types (Calweld 
  150 bucket or similar types - Watson 1500, 2000 2500 auger 
  or similar types - Texoma 700, 800 auger or similar types - 
  drilling depth of 60' maximum); Elevating grader operator; 
  Grade checker; Gradall operator; Grouting machine operator; 
  Heavy-duty repairman; Heavy equipment robotics operator; 
  Kalamazoo balliste regulator or similar type; Kolman belt 
  loader and similar type; Le Tourneau blob compactor or 
  similar type; Loader operator (Athey, Euclid, Sierra and 
  similar types); Mobark Chipper or similar; Ozzie padder or 
  similar types; P.C. slot saw; Pneumatic concrete placing 
  machine operator (Hackley-Presswell or similar type); 
  Pumpcrete gun operator; Rock Drill or similar types; Rotary 
  drill operator (excluding caisson type); Rubber-tired 
  earth-moving equipment operator (single engine, 
  caterpillar, Euclid, Athey Wagon and similar types with any 
  and all attachments over 25 yds. up to and including 50 cu. 
  yds. struck); Rubber-tired earth-moving equipment operator 
  (multiple engine up to and including 25 yds. struck); 
  Rubber-tired scraper operator (self-loading paddle wheel 
  type-John Deere, 1040 and similar single unit); Self- 
  propelled curb and gutter machine operator; Shuttle buggy; 
  Skiploader operator (crawler and wheel type over 1-1/2 yds. 
  up to and including 6-1/2 yds.); Soil remediation plant 
  operator; Surface heaters and planer operator; Tractor 
  compressor drill combination operator; Tractor operator 
  (any type larger than D-5 - 100 flywheel h.p. and over, or 
  similar-bulldozer, tamper, scraper and push tractor single 
  engine); Tractor operator (boom attachments), Traveling 
  pipe wrapping, cleaning and bendng machine operator; 
  Trenching machine operator (over 6 ft. depth capacity, 
  manufacturer's rating); trenching Machine with Road Miner 
  attachment (over 6 ft depth capacity): Ultra high pressure 
  waterjet cutting tool system mechanic; Water pull 
  (compaction) operator 
 
GROUP 9: Heavy Duty Repairman 
 
  GROUP 10: Drilling machine operator, Bucket or auger types 
  (Calweld 200 B bucket or similar types-Watson 3000 or 5000 
  auger or similar types-Texoma 900 auger or similar 
  types-drilling depth of 105' maximum); Dual drum mixer, 
  dynamic compactor LDC350 (or similar types); Monorail 
  locomotive operator (diesel, gas or electric); Motor 
  patrol-blade operator (single engine); Multiple engine 
  tractor operator (Euclid and similar type-except Quad 9 
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  cat.); Rubber-tired earth-moving equipment operator (single 
  engine, over 50 yds. struck); Pneumatic pipe ramming tool 
  and similar types; Prestressed wrapping machine operator; 
  Rubber-tired earth-moving equipment operator (single 
  engine, over 50 yds. struck); Rubber tired earth moving 
  equipment operator (multiple engine, Euclid, caterpillar 
  and similar over 25 yds. and up to 50 yds. struck), Tower 
  crane repairman; Tractor loader operator (crawler and wheel 
  type over 6-1/2 yds.); Woods mixer operator (and similar 
  Pugmill equipment) 
 
  GROUP 11: Heavy Duty Repairman - Welder Combination, Welder - 
  Certified. 
 
  GROUP 12: Auto grader operator; Automatic slip form operator; 
  Drilling machine operator, bucket or auger types (Calweld, 
  auger 200 CA or similar types - Watson, auger 6000 or 
  similar types - Hughes Super Duty, auger 200 or similar 
  types - drilling depth of 175' maximum); Hoe ram or similar 
  with compressor; Mass excavator operator less tha 750 cu. 
  yards; Mechanical finishing machine operator; Mobile form 
  traveler operator; Motor patrol operator (multi-engine); 
  Pipe mobile machine operator; Rubber-tired earth- moving 
  equipment operator (multiple engine, Euclid, Caterpillar 
  and similar type, over 50 cu. yds. struck); Rubber-tired 
  self- loading scraper operator (paddle-wheel-auger type 
  self-loading - two (2) or more units) 
 
  GROUP 13: Rubber-tired earth-moving equipment operator 
  operating equipment with push-pull system (single engine, 
  up to and including 25 yds. struck) 
 
  GROUP 14: Canal liner operator; Canal trimmer operator; 
  Remote- control earth-moving equipment operator (operating 
  a second piece of equipment: $1.00 per hour additional); 
  Wheel excavator operator (over 750 cu. yds.) 
 
  GROUP 15: Rubber-tired earth-moving equipment operator, 
  operating equipment with push-pull system (single engine, 
  Caterpillar, Euclid, Athey Wagon and similar types with any 
  and all attachments over 25 yds. and up to and including 50 
  yds. struck); Rubber-tired earth-moving equipment operator, 
  operating equipment with push-pull system (multiple 
  engine-up to and including 25 yds. struck) 
 
  GROUP 16: Rubber-tired earth-moving equipment operator, 
  operating equipment with push-pull system (single engine, 
  over 50 yds. struck); Rubber-tired earth-moving equipment 
  operator, operating equipment with push-pull system 
  (multiple engine, Euclid, Caterpillar and similar, over 25 
  yds. and up to 50 yds. struck) 
 
  GROUP 17: Rubber-tired earth-moving equipment operator, 
  operating equipment with push-pull system (multiple engine, 
  Euclid, Caterpillar and similar, over 50 cu. yds. struck); 
  Tandem tractor operator (operating crawler type tractors in 
  tandem - Quad 9 and similar type) 
 
  GROUP 18: Rubber-tired earth-moving equipment operator, 
  operating in tandem (scrapers, belly dumps and similar 
  types in any combination, excluding compaction units - 
  single engine, up to and including 25 yds. struck) 
 
  GROUP 19: Rotex concrete belt operator (or similar types); 
  Rubber-tired earth-moving equipment operator, operating in 
  tandem (scrapers, belly dumps and similar types in any 
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  combination, excluding compaction units - single engine, 
  Caterpillar, Euclid, Athey Wagon and similar types with any 
  and all attachments over 25 yds.and up to and including 50 
  cu. yds. struck); Rubber-tired earth-moving equipment 
  operator, operating in tandem (scrapers, belly dumps and 
  similar types in any combination, excluding compaction 
  units - multiple engine, up to and including 25 yds. struck) 
 
  GROUP 20: Rubber-tired earth-moving equipment operator, 
  operating in tandem (scrapers, belly dumps and similar 
  types in any combination, excluding compaction units - 
  single engine, over 50 yds. struck); Rubber-tired 
  earth-moving equipment operator, operating in tandem 
  (scrapers, belly dumps, and similar types in any 
  combination, excluding compaction units - multiple engine, 
  Euclid, Caterpillar and similar, over 25 yds. and up to 50 
  yds. struck) 
 
  GROUP 21: Rubber-tired earth-moving equipment operator, 
  operating in tandem (scrapers, belly dumps and similar 
  types in any combination, excluding compaction units - 
  multiple engine, Euclid, Caterpillar and similar type, over 
  50 cu. yds. struck) 
 
  GROUP 22: Rubber-tired earth-moving equipment operator, 
  operating equipment with the tandem push-pull system 
  (single engine, up to and including 25 yds. struck) 
 
  GROUP 23: Rubber-tired earth-moving equipment operator, 
  operating equipment with the tandem push-pull system 
  (single engine, Caterpillar, Euclid, Athey Wagon and 
  similar types with any and all attachments over 25 yds. and 
  up to and including 50 yds. struck); Rubber-tired 
  earth-moving equipment operator, operating with the tandem 
  push-pull system (multiple engine, up to and including 25 
  yds. struck) 
 
  GROUP 24: Rubber-tired earth-moving equipment operator, 
  operating equipment with the tandem push-pull system 
  (single engine, over 50 yds. struck); Rubber-tired 
  earth-moving equipment operator, operating equipment with 
  the tandem push-pull system (multiple engine, Euclid, 
  Caterpillar and similar, over 25 yds. and up to 50 yds. 
  struck) 
 
  GROUP 25: Concrete pump operator-truck mounted; Rubber-tired 
  earth-moving equipment operator, operating equipment with 
  the tandem push-pull system (multiple engine, Euclid, 
  Caterpillar and similar type, over 50 cu. yds. struck) 
 
CRANES, PILEDRIVING AND HOISTING EQUIPMENT CLASSIFICATIONS   
 
  GROUP 1: Engineer oiler; Fork lift operator (includes loed, 
  lull   or similar types) 
 
GROUP 2: Truck crane oiler   
 
  GROUP 3: A-frame or winch truck operator; Ross carrier 
  operator (jobsite) 
 
  GROUP 4: Bridge-type unloader and turntable operator; 
  Helicopter hoist operator 
 
  GROUP 5:  Hydraulic boom truck; Stinger crane (Austin-Western 
  or similar type); Tugger hoist operator (1 drum) 
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  GROUP 6: Bridge crane operator; Cretor crane operator; Hoist 
  operator (Chicago boom and similar type); Lift mobile 
  operator; Lift slab machine operator (Vagtborg and similar 
  types); Material hoist and/or manlift operator; Polar 
  gantry crane operator; Self Climbing scaffold (or similar 
  type); Shovel, backhoe, dragline, clamshell operator (over 
  3/4 yd. and up to 5 cu. yds. mrc); Tugger hoist operator 
 
  GROUP 7: Pedestal crane operator; Shovel, backhoe, dragline, 
  clamshell operator (over 5 cu. yds. mrc); Tower crane 
  repair; Tugger hoist operator (3 drum) 
 
  GROUP 8: Crane operator (up to and including 25 ton 
  capacity); Crawler transporter operator; Derrick barge 
  operator (up to and including 25 ton capacity); Hoist 
  operator, stiff legs, Guy derrick or similar type (up to 
  and including 25 ton capacity); Shovel, backhoe, dragline, 
  clamshell operator (over 7 cu. yds., M.R.C.) 
 
  GROUP 9: Crane operator (over 25 tons and up to and including 
  50 tons mrc); Derrick barge operator (over 25 tons up to 
  and including 50 tons mrc); Highline cableway operator; 
  Hoist operator, stiff legs, Guy derrick or similar type 
  (over 25 tons up to and including 50 tons mrc); K-crane 
  operator; Polar crane operator; Self erecting tower crane 
  operator maximum lifting capacity ten tons 
 
  GROUP 10: Crane operator (over 50 tons and up to and 
  including 100 tons mrc); Derrick barge operator (over 50 
  tons up to and including 100 tons mrc); Hoist operator, 
  stiff legs, Guy derrick or similar type (over 50 tons up to 
  and including 100 tons mrc), Mobile tower crane operator 
  (over 50 tons, up to and including 100 tons M.R.C.); Tower 
  crane operator and tower gantry 
 
  GROUP 11: Crane operator (over 100 tons and up to and 
  including 200 tons mrc); Derrick barge operator (over 100 
  tons up to and including 200 tons mrc); Hoist operator, 
  stiff legs, Guy derrick or similar type (over 100 tons up 
  to and including 200 tons mrc); Mobile tower crane operator 
  (over 100 tons up to and including 200 tons mrc) 
 
  GROUP 12: Crane operator (over 200 tons up to and including 
  300 tons mrc); Derrick barge operator (over 200 tons up to 
  and including 300 tons mrc); Hoist operator, stiff legs, 
  Guy derrick or similar type (over 200 tons, up to and 
  including 300 tons mrc); Mobile tower crane operator (over 
  200 tons, up to and including 300 tons mrc) 
 
  GROUP 13: Crane operator (over 300 tons); Derrick barge 
  operator (over 300 tons); Helicopter pilot; Hoist operator, 
  stiff legs, Guy derrick or similar type (over 300 tons); 
  Mobile tower crane operator (over 300 tons) 
---------------------------------------------------------------- 
 IRON0002-001 07/01/2009 
 
                                  Rates          Fringes 
 
IRONWORKER   
     Fence Erector...............$ 26.58            15.24 
     Ornamental, Reinforcing  
     and Structural..............$ 33.00            23.71 
 
PREMIUM PAY: 
 
$6.00 additional per hour at the following locations: 
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China Lake Naval Test Station, Chocolate Mountains Naval 
Reserve-Niland, 
Edwards AFB, Fort Irwin Military Station, Fort Irwin Training 
Center-Goldstone, San Clemente Island, San Nicholas Island, 
Susanville Federal Prison, 29 Palms - Marine Corps, U.S. Marine 
Base - Barstow, U.S. Naval Air Facility - Sealey, Vandenberg AFB 
 
$4.00 additional per hour at the following locations: 
 
Army Defense Language Institute - Monterey, Fallon Air Base, 
Naval Post Graduate School - Monterey, Yermo Marine Corps 
Logistics Center 
 
$2.00 additional per hour at the following locations: 
 
Port Hueneme, Port Mugu, U.S. Coast Guard Station - Two Rock 
 
---------------------------------------------------------------- 
 LABO0300-002 07/01/2009 
 
                                  Rates          Fringes 
 
Brick Tender.....................$ 27.17            14.75 
---------------------------------------------------------------- 
 LABO0300-004 07/01/2009 
 
Residential, 4 Stories 
 
                                  Rates          Fringes 
 
LABORER   
     GROUP 1.....................$ 26.33            14.75 
     GROUP 2.....................$ 26.88            14.75 
     GROUP 3.....................$ 27.43            14.75 
     GROUP 4.....................$ 28.98            14.75 
     GROUP 5.....................$ 29.33            14.75 
 
LABORER CLASSIFICATIONS   
 
  GROUP 1: Cleaning and handling of panel forms; Concrete 
  screeding for rough strike-off; Concrete, water curing; 
  Demolition laborer, the cleaning of brick if performed by a 
  worker performing any other phase of demolition work, and 
  the cleaning of lumber; Fire watcher, limber, brush loader, 
  piler and debris handler; Flag person; Gas, oil and/or 
  water pipeline laborer; Laborer, asphalt-rubber material 
  loader; Laborer, general or construction; Laborer, general 
  clean-up; Laborer, landscaping; Laborer, jetting; Laborer, 
  temporary water and air lines; Material hose operator 
  (walls, slabs, floors and decks); Plugging, filling of shee 
  bolt holes; Dry packing of concrete and patching; post hole 
  digger (manual);Railroad maintenance, repair track person 
  and road beds;Streetcar and railroad construction track 
  laborers; Rigging andsignaling; Scaler; Slip form raiser; 
  Slurry seal crew (mixer operator, applicator operator, 
  squeegee person, shuttle person, top person), filling of 
  cracks by any method on any surface; Tar and mortar; Tool 
  crib or tool house laborer; Traffic control by any method; 
  Window cleaner; Wire mesh pulling - all concrete pouring 
  operations 
 
  GROUP 2:  Asbestos abatement; Asphalt shoveler; Cement dumper 
  (on 1 yd. or larger mixer and handling bulk cement); 
  Cesspool digger and installer; Chucktender; Chute handler, 
  pouring concrete, the handling of the chute from readymix 
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  trucks, such as walls, slabs, decks, floors, foundation, 
  footings, curb, gutters and sidewalks; Concrete curer, 
  impervious membrane and form oiler; Cutting torch operator 
  (demolition); Fine grader, highways and street paving, 
  airport, runways and similar type heavy construction; Gas, 
  oil and/or water pipeline wrapper - pot tender and form 
  person; Guinea chaser; Headerboard person - asphalt 
  installation of all asphalt overlay fabric and materials 
  used for reinforcing asphalt; Laborer, packing rod steel 
  and pans; Membrane vapor barrier installer; Power broom 
  sweeper (small); Riprap stonepaver, placing stone or wet 
  sacked concrete; Roto scraper and tiller; Sandblaster (pot 
  tender); Septic tank digger and installer (lead); Tank 
  scaler and cleaner; Tree climber, faller, chain saw 
  operator, Pittsburgh chipper and similar type brush 
  shredder; Underground laborer, including caisson bellower 
 
  GROUP 3: Buggymobile person; Concrete cutting torch; Concrete 
  pile cutter; Driller, jackhammer, 2-1/2 ft. drill steel or 
  longer; Dri-pak-it machine; Gas, oil and/or water pipeline 
  wrapper, 6-in. pipe and over, by any method, inside and 
  out; High scaler (including drilling of same); Hydro seeder 
  and similar type; Impact wrench multi-plate; Kettle person, 
  pot person and workers applying asphalt, lay-kold, 
  creosote, lime caustic and similar type materials 
  ("applying" means applying, dipping, brushing or handling 
  of such materials for pipe wrapping and waterproofing); 
  Operator of pneumatic, gas, electric tools, vibrating 
  machine, pavement breaker, air blasting, come-alongs, and 
  similar mechanical tools not separately classified herein; 
  operation of remote controlled robotic tools in connection 
  with Laborer's work;  Pipelayer's backup person, coating, 
  grouting, making of joints, sealing, caulking, diapering 
  and including rubber gasket joints, pointing and any and 
  all other services; Power post hole digger;  Rock slinger; 
  Rotary scarifier or multiple head concrete chipping 
  scarifier; Steel headerboard and guideline setter; Tamper, 
  Barko, Wacker and similar type; Trenching machine, 
  hand-propelled 
 
  GROUP 4: Any worker exposed to raw sewage;  Asphalt raker, 
  lute person, ironer, asphalt dump person  and asphalt 
  spreader boxes (all types); Concrete core cutter (walls, 
  floors or ceilings), grinder or sander; Concrete saw 
  person, cutting walls or flat work, scoring old or new 
  concrete; Cribber, shorer, lagging, sheeting and trench 
  bracing, hand-guided lagging hammer; Head rock slinger; 
  Laborer, asphalt-rubber distributor boot person; Laser beam 
  in connection with laborers' work; Over-size concrete 
  vibrator operator, 70 lbs. and over; Pipelayer performing 
  all services in the laying and installation of pipe from 
  the point of receiving pipe in theditch until completion of 
  operation, including any and all forms of tubular material, 
  whether pipe, metallic or non-metallic,conduit and any 
  other stationary type of tubular device used for the 
  conveying of any substance or element, whether water, 
  sewage, solid gas, air, or other product whatsoever and 
  without regard to the nature of material from which the 
  tubular material is fabricated; No-joint pipe and stripping 
  of same; Prefabricated manhole installer; Sandblaster 
  (nozzle person), water blasting,Porta Shot-Blast; Traffic 
  lane closure, Certified. 
 
  GROUP 5: Blaster powder, all work of loading holes, placing 
  and blasting of all powder and explosives of whatever type, 
  regardless of method used for such loading and placing; 
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  Driller: All power drills, excluding jackhammer, whether 
  core, diamond, wagon, track, multiple unit, and any and all 
  types of mechanical drills without regard to the form of 
  motive power; Toxic waste removal; Boring system electronic 
  tracking locator 
---------------------------------------------------------------- 
 LABO0300-006 08/05/2009 
 
                                  Rates          Fringes 
 
Laborers: (1 to 3 Stories)   
     Plaster Clean-Up Laborer....$ 24.65            14.70 
     Plaster Tender..............$ 27.20            14.70 
Laborers: (4 Stories)   
     Plaster Clean-up Laborer....$ 26.65            14.70 
     Plaster Tender..............$ 29.20            14.70 
 
Work at Military Bases -  $3.00 additional per hour: 
  Coronado Naval Amphibious Base, Fort Irwin, George AFB, 
  Marine Corps Air Station-29 Palms, Imperial Beach Naval Air 
  Station, Marine Corps Logistics Supply Base, Marine Corps 
  Pickle Meadows,  Mountain Warfare Training Center, Naval 
  Air Facility-Seeley, North Island Naval Air Station, 
  Vandenberg AFB. 
---------------------------------------------------------------- 
 LABO0300-007 07/01/2004 
 
Residential, 3 Stories and under 
 
                                  Rates          Fringes 
 
Laborers                      
     (1) Cleanup, Fencing  
     (Chain Link or Wood),  
     Landscaping.................$ 19.07             8.67 
     (2) All Other Work..........$ 20.07             8.67 
---------------------------------------------------------------- 
 LABO0882-003 01/01/2009 
 
                                  Rates          Fringes 
 
Asbestos Removal Laborer.........$ 26.15            13.25 
 
  SCOPE OF WORK:  Includes site mobilization, initial site 
  cleanup, site preparation, removal of asbestos containing 
  material and toxic waste (including lead abatement and any 
  other toxic material), encapsulation, enclosure and 
  disposal of asbestos containing materials and toxic 
  waste(including lead abatement and any other toxic 
  materials) by hand or with equipment or machinery; 
  scaffolding, fabrication of temporary wooden barriers and 
  assembly of decontamination stations. 
---------------------------------------------------------------- 
 LABO1184-001 07/01/2009 
 
                                  Rates          Fringes 
 
Laborers: (HORIZONTAL    
DIRECTIONAL DRILLING)   
     (1) Drilling Crew Laborer...$ 27.05            10.40 
     (2) Vehicle Operator/Hauler.$ 27.22            10.40 
     (3) Horizontal Directional  
     Drill Operator..............$ 29.07            10.40 
     (4) Electronic Tracking  
     Locator.....................$ 31.07            10.40 
Laborers: (STRIPING/SLURRY    
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SEAL)   
     GROUP 1.....................$ 28.50            13.56 
     GROUP 2.....................$ 29.80            13.56 
     GROUP 3.....................$ 31.81            13.56 
     GROUP 4.....................$ 33.55            13.56 
 
LABORERS - STRIPING CLASSIFICATIONS   
 
  GROUP 1: Protective coating, pavement sealing, including 
  repair and filling of cracks by any method on any surface 
  in parking lots, game courts and playgrounds; carstops; 
  operation of all related machinery and equipment; equipment 
  repair technician 
 
  GROUP 2: Traffic surface abrasive blaster; pot tender - 
  removal of all traffic lines and markings by any method 
  (sandblasting, waterblasting, grinding, etc.) and 
  preparation of surface for coatings.  Traffic control 
  person: controlling and directing traffic through both 
  conventional and moving lane closures; operation of all 
  related machinery and equipment 
 
  GROUP 3: Traffic delineating device applicator: Layout and 
  application of pavement markers, delineating signs, rumble 
  and traffic bars, adhesives, guide markers, other traffic 
  delineating devices including traffic control. This 
  category includes all traffic related surface preparation 
  (sandblasting, waterblasting, grinding) as part of the 
  application process. Traffic protective delineating system 
  installer: removes, relocates, installs, permanently 
  affixed roadside and parking delineation barricades, 
  fencing, cable anchor, guard rail, reference signs, 
  monument markers; operation of all related machinery and 
  equipment; power broom sweeper 
 
  GROUP 4: Striper: layout and application of traffic stripes 
  and markings; hot thermo plastic; tape traffic stripes and 
  markings, including traffic control; operation of all 
  related machinery and equipment 
---------------------------------------------------------------- 
 PAIN0036-005 08/01/2009 
 
                                  Rates          Fringes 
 
PAINTER (including lead    
abatement)   
     Imperial, Los Angeles,  
     Orange, Riverside & San  
     Bernardino 
      (1) Repaint................$ 26.05             9.01 
      (2) All other work.........$ 29.32             9.01 
     San Luis Obispo, Santa  
     Barbara & Ventura 
      (1) Repaint................$ 23.10             9.01 
      (2) All other work.........$ 27.39             9.01 
---------------------------------------------------------------- 
 PAIN0036-011 10/01/2008 
 
IMPERIAL, LOS ANGELES, ORANGE, RIVERSIDE, SAN BERNARDINO, SAN 
LUIS OBISPO, SANTA BARBARA AND VENTURA COUNTIES 
 
 
                                  Rates          Fringes 
 
DRYWALL FINISHER/TAPER...........$ 18.00             7.07 
---------------------------------------------------------------- 
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 PAIN0036-014 10/01/2009 
 
IMPERIAL 
 
                                  Rates          Fringes 
 
GLAZIER..........................$ 36.55            14.42 
---------------------------------------------------------------- 
 PAIN0036-018 06/01/2009 
 
LOS ANGELES, ORANGE, RIVERSIDE, SAN BERNARDINO, SANTA BARBARA 
AND VENTURA 
 
 
                                  Rates          Fringes 
 
GLAZIER..........................$ 36.90            16.73 
 
  FOOTNOTE:  Additional $1.25 per hour for work in a condo, 
  from the third (3rd) floor and up. Additional $1.25 per 
  hour for work on the outside of the building from a swing 
  stage or any suspended contrivance, from the ground up. 
---------------------------------------------------------------- 
 PAIN0036-020 02/01/2009 
 
IMPERIAL 
 
                                  Rates          Fringes 
 
SOFT FLOOR LAYER.................$ 26.77            11.75 
---------------------------------------------------------------- 
 PAIN0169-007 01/14/2009 
 
SAN LUIS OBISPO 
 
                                  Rates          Fringes 
 
GLAZIER..........................$ 29.68            14.10 
---------------------------------------------------------------- 
 PAIN1247-003 05/01/2009 
 
LOS ANGELES, ORANGE, RIVERSIDE, SAN BERNARDINO, SAN LUIS 
OBISPO, SANTA BARBARA AND VENTURA 
 
 
                                  Rates          Fringes 
 
SOFT FLOOR LAYER.................$ 30.85             9.54 
---------------------------------------------------------------- 
 PLAS0200-002 08/05/2009 
 
IMPERIAL, KERN, LOS ANGELES, ORANGE, RIVERSIDE, SAN BERNARDINO, 
SAN LUIS OBISPO, SANTA BARBARA AND VENTURA 
 
 
                                  Rates          Fringes 
 
PLASTERER   
     1 - 3 stories...............$ 32.38             8.88 
     4-stories...................$ 35.41             9.88 
---------------------------------------------------------------- 
 PLAS0500-003 07/01/2007 
 
                                  Rates          Fringes 
 
CEMENT MASON/CONCRETE FINISHER...$ 28.00            16.45 
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---------------------------------------------------------------- 
 PLUM0016-011 07/01/2009 
 
                                  Rates          Fringes 
 
PLUMBER/PIPEFITTER   
     Residential.................$ 29.97            12.91 
---------------------------------------------------------------- 
 PLUM0250-001 01/02/2006 
 
LOS ANGELES AND ORANGE 
 
                                  Rates          Fringes 
 
REFRIGERATION MECHANIC   
     Refrigeration Fitter........$ 33.30            13.95 
---------------------------------------------------------------- 
 ROOF0036-001 08/01/2008 
 
LOS ANGELES, ORANGE, RIVERSIDE, SAN BERNARDINO,  SAN LUIS 
OBISPO, SANTA BARBARA AND VENTURA 
 
 
                                  Rates          Fringes 
 
Roofer...........................$ 28.49             6.37 
 
FOOTNOTE: Pitch premium: Work on which employees are exposed 
 to pitch fumes or required to handle pitch, pitch base or 
 pitch impregnated products, or any material containing coal 
 tar pitch, the entire roofing crew shall receive $1.75 per 
 hour "pitch premium" pay. 
 
---------------------------------------------------------------- 
 ROOF0045-003 08/01/2008 
 
IMPERIAL 
 
                                  Rates          Fringes 
 
Roofer...........................$ 23.60             6.48 
---------------------------------------------------------------- 
 SFCA0669-005 04/01/2008 
 
AREA 1: IMPERIAL COUNTY; LOS ANGELES COUNTY (does not include 
the city of Pomona, Catalina Island, and that part of Los 
Angeles County within 25 miles of the city limits of Los 
Angeles); ORANGE COUNTY (does not include Catalina Island; San 
Clemente Island; City of Santa Ana; and remainder of Orange 
County within 25 miles of the city limits of Los Angeles); 
RIVERSIDE COUNTY; AND SAN BERNARDINO COUNTY (does not include 
the northern part of City of Chino, or the cities of Montclair 
and Ontario) 
 
AREA 2:  SAN LUIS OBISPO, SANTA BARBARA COUNTIES, VENTURA 
(does not include Port Hueneme, Port Mugu, the city of Santa 
Paula, and that part of Ventura County within 25 miles of the 
city limits of Los Angeles) COUNTIES 
 
 
                                  Rates          Fringes 
 
SPRINKLER FITTER   
     Area 1......................$ 24.64             2.25 
     Area 2......................$ 24.11             2.25 
---------------------------------------------------------------- 
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 SFCA0709-002 01/01/2009 
 
LOS ANGELES COUNTY (the city of Pomona, Catalina Island, and 
that part of Los Angeles County within 25 miles of the city 
limits of Los Angeles); ORANGE COUNTY (San Clemente Island, the 
city of Santa Ana, and that part of Orange County within 25 
miles of the city limits of Los Angeles); SAN BERNARDINO COUNTY 
(the northern part of the city of Chino, and the cities of 
Montclair and Ontario); VENTURA  COUNTY (Port Hueneme, Port 
Mugu, the city of Santa Paula, and that part of Ventura County 
within 25 miles of the city limits of Los Angeles) 
 
 
                                  Rates          Fringes 
 
SPRINKLER FITTER.................$ 26.66            10.75 
---------------------------------------------------------------- 
 SHEE0105-001 07/01/2009 
 
AREA 1:  LOS ANGELES COUNTY (South of a straight line drawn 
between gorman and Big Pines, excluding the area South of 
Imperial Highway East of the Los Angeles River, excluding the 
cities of Long Beach, Claremont, and Pomona, excluding Catalina 
Island) 
 
AREA 2: LOS ANGELES (Remainder), ORANGE, RIVERSIDE & SAN 
BERNARDINO COUNTIES 
 
Work on general sheet metal and heating and air conditioning on 
single family dwellings, multiple family dwellings, track homes 
and apartment buildings individually conditioned by separate 
and independent units or systems 
 
 
                                  Rates          Fringes 
 
SHEET METAL WORKER   
     AREA 1......................$ 23.80             6.29 
     AREA 2......................$ 29.19            13.84 
---------------------------------------------------------------- 
 SHEE0206-003 07/01/2008 
 
IMPERIAL 
 
                                  Rates          Fringes 
 
Sheet Metal (TECHNICIAN).........$ 23.99             4.71 
SHEET METAL WORKER...............$ 32.36            15.72 
 
SHEET METAL TECHNICIAN - SCOPE: 
  a. Existing residential buildings, both single and 
  multi-family, where each unit is heated and/or cooled by a 
  separate system  b. New single family residential buildings 
  including tracts.  c. New multi-family residential 
  buildings, not exceeding five stories of living space in 
  height, provided each unit is heated or cooled by a 
  separate system. Hotels and motels are excluded.  d. LIGHT 
  COMMERCIAL WORK: Any sheet metal, heating and air 
  conditioning work performed on a project where the total 
  construction cost, excluding land, is under $1,000,000  e. 
  TENANT IMPROVEMENT WORK: Any work necessary to finish 
  interior spaces to conform to the occupants of commercial 
  buildings, after completion of the building shell 
---------------------------------------------------------------- 
* SHEE0273-001 08/01/2009 
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SAN LUIS OBISPO, SANTA BARBARA AND VENTURA 
 
                                  Rates          Fringes 
 
SHEET METAL WORKER...............$ 37.24            15.47 
 
  HOLIDAYS: New Year's Day, Martin Luther King Day, President's 
  Day, Good Friday, Memorial Day, Indepdendence Day, Labor 
  Day, Veterans Day,Thankisgiving Day & Friday after, 
  Christmas Day 
---------------------------------------------------------------- 
 TEAM0011-001 07/01/2008 
 
                                  Rates          Fringes 
 
Truck drivers:   
     GROUP  1....................$ 26.44            18.24 
     GROUP  2....................$ 26.59            18.24 
     GROUP  3....................$ 26.72            18.24 
     GROUP  4....................$ 26.91            18.24 
     GROUP  5....................$ 26.94            18.24 
     GROUP  6....................$ 26.97            18.24 
     GROUP  7....................$ 27.22            18.24 
     GROUP  8....................$ 27.47            18.24 
     GROUP  9....................$ 27.67            18.24 
     GROUP 10....................$ 27.97            18.24 
     GROUP 11....................$ 28.47            18.24 
     GROUP 12....................$ 28.90            18.24 
 
WORK ON ALL MILITARY BASES - $3.00 PER HOUR ADDITIONAL: 
  [29 palms Marine Base, Camp Roberts, China Lake, Edwards AFB, 
  El Centro Naval Facility, Fort Irwin, George AFB, Marine 
  Corps Logistics Base at Nebo & Yermo, Mountain Warfare 
  Training Center, Bridgeport, Point Arguello, Point 
  Conception, Vandenberg AFB] 
 
 
TRUCK DRIVERS CLASSIFICATIONS 
 
GROUP 1: Truck driver 
 
  GROUP 2: Driver of vehicle or combination of vehicles - 2 
  axles; Traffic control pilot car excluding moving heavy 
  equipment permit load; Truck mounted broom 
 
  GROUP 3: Driver of vehicle or combination of vehicles - 3 
  axles; Boot person; Cement mason distribution truck; Fuel 
  truck driver; Water truck - 2 axle; Dump truck, less than 
  16 yds. water level; Erosion control driver 
 
  GROUP 4: Driver of transit mix truck, under 3 yds.; Dumpcrete 
  truck, less than 6-1/2 yds. water level 
 
  GROUP 5: Water truck, 3 or more axles; Truck greaser and tire 
  person ($0.50 additional for tire person); Pipeline and 
  utility working truck driver, including winch truck and 
  plastic fusion, limited to pipeline and utility work; 
  Slurry truck driver 
 
  GROUP 6: Transit mix truck, 3 yds. or more; Dumpcrete truck, 
  6-1/2 yds. water level and over; Vehicle or combination of 
  vehicles - 4 or more axles; Oil spreader truck; Dump truck, 
  16 yds. to 25 yds. water level 
 
  GROUP 7: A Frame, Swedish crane or similar; Forklift driver; 
  Ross carrier driver 
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  GROUP 8: Dump truck, 25 yds. to 49 yds. water level; Truck 
  repair person; Water pull - single engine; Welder 
 
  GROUP 9: Truck repair person/welder; Low bed driver, 9 axles 
  or over 
 
  GROUP 10: Dump truck - 50 yds. or more water level; Water 
  pull - single engine with attachment 
 
  GROUP 11: Water pull - twin engine; Water pull - twin engine 
  with attachments; Winch truck driver - $1.25 additional 
  when operating winch or similar special attachments 
 
GROUP 12: Boom Truck 17K and above 
---------------------------------------------------------------- 
 
WELDERS - Receive rate prescribed for craft performing 
operation to which welding is incidental. 
================================================================ 
 
Unlisted classifications needed for work not included within 
the scope of the classifications listed may be added after 
award only as provided in the labor standards contract clauses 
(29CFR 5.5 (a) (1) (ii)). 
 
---------------------------------------------------------------- 
 
In the listing above, the "SU" designation means that rates 
listed under the identifier do not reflect collectively 
bargained wage and fringe benefit rates.  Other designations 
indicate unions whose rates have been determined to be 
prevailing. 
 
---------------------------------------------------------------- 
 
                   WAGE DETERMINATION APPEALS PROCESS 
 
1.) Has there been an initial decision in the matter? This can 
be: 
 
*  an existing published wage determination 
*  a survey underlying a wage determination 
*  a Wage and Hour Division letter setting forth a position on 
   a wage determination matter 
*  a conformance (additional classification and rate) ruling 
 
On survey related matters, initial contact, including requests 
for summaries of surveys, should be with the Wage and Hour 
Regional Office for the area in which the survey was conducted 
because those Regional Offices have responsibility for the 
Davis-Bacon survey program. If the response from this initial 
contact is not satisfactory, then the process described in 2.) 
and 3.) should be followed. 
 
With regard to any other matter not yet ripe for the formal 
process described here, initial contact should be with the 
Branch of Construction Wage Determinations.  Write to: 
 
 Branch of Construction Wage Determinations 
 Wage and Hour Division 
 U.S. Department of Labor 
 200 Constitution Avenue, N.W. 
 Washington, DC 20210 
 
2.) If the answer to the question in 1.) is yes, then an 
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interested party (those affected by the action) can request 
review and reconsideration from the Wage and Hour Administrator 
(See 29 CFR Part 1.8 and 29 CFR Part 7). Write to: 
 
 Wage and Hour Administrator 
 U.S. Department of Labor 
 200 Constitution Avenue, N.W. 
 Washington, DC 20210 
 
The request should be accompanied by a full statement of the 
interested party's position and by any information (wage 
payment data, project description, area practice material, 
etc.) that the requestor considers relevant to the issue. 
 
3.) If the decision of the Administrator is not favorable, an 
interested party may appeal directly to the Administrative 
Review Board (formerly the Wage Appeals Board).  Write to: 
 
 Administrative Review Board 
 U.S. Department of Labor 
 200 Constitution Avenue, N.W. 
 Washington, DC 20210 
 
4.) All decisions by the Administrative Review Board are final. 
 
================================================================ 
 
          END OF GENERAL DECISION 
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 DESIGN/BUILD AGREEMENT  
(AC Renovation - O’Neill Heights and San Luis Rey) 

This Design/Build Agreement  (AC Renovation - O’Neill Heights and San Luis Rey) 
(this “Agreement”) dated as of June 8, 2011 and effective for all purposes as of June 8, 2011 
(the “Effective Date”) is by and between Camp Pendleton & Quantico Housing, LLC, a 
Delaware limited liability company (the “Company”), and  

 (the “Design/Builder”). 

RECITALS 

WHEREAS, the Company has selected the Design/Builder to perform, either directly or 
pursuant to Subcontracts (hereinafter defined), the design, engineering and construction services 
set forth in this Agreement and the Contract Documents (hereinafter defined); and 

WHEREAS, the Design/Builder is ready, willing and able to perform the services 
required in accordance with the terms and conditions of this Agreement. 

NOW, THEREFORE, in consideration of the Recitals, and other good and valuable 
consideration, the receipt and sufficiency of which are hereby acknowledged, the parties, 
intending to be legally bound, do hereby agree as follows: 

ARTICLE 1 
DEFINITIONS 

1.1 “ACM” shall have the meaning set forth in the Amended and Restated Ground Lease. 

1.2 “Additional Services Fee” shall have the meaning set forth in Section 6.5.2.1 hereof. 

1.3 “Affiliate” means with respect to any entity, a second entity which is controlled by, controls 
or is under common control with such first entity. 

1.4 “Agreement” means this Design/Build Agreement (AC Renovation  
and all amendments and/or modifications hereto executed by the Parties. 

1.5  “Alternate” shall have the meaning set forth in Section 9.3.2 hereof. 

1.6 “Amended and Restated Ground Lease” shall have the meaning set forth in the Operating 
Agreement.  

1.7 “Applicable Laws” means all laws (including, without limitation, the Davis-Bacon Act), 
codes, ordinances, rules, regulations and orders of governmental authorities having jurisdiction 
over the Site and/or the Work.   

1.8 “Application for Payment” means the document prepared by the Design/Builder and 
submitted to the Company showing the Design/Builder’s entitlement to progress payments, the 
requirements of which are more fully described in Section 5.3 hereof. 
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1.9  “Authorized Representatives” means those individuals appointed by the Company and the 
Design/Builder from time to time in accordance with the provisions of Section 3.1.1 and Exhibit 
K hereof.   

1.10 “CCIP” shall have the meaning set forth in Exhibit D hereof. 

1.11 “Certificate of Substantial Completion” means a certificate prepared by the 
Design/Builder and forwarded to the Company stating that the Design/Builder believes in good 
faith that the Work or applicable portion thereof is Substantially Complete. 

1.12 “Certificate of Final Completion” means a certificate prepared by the Design/Builder 
and forwarded to the Company stating that the Design/Builder believes in good faith that the 
Work or applicable portion thereof is Finally Complete and that the Design/Builder is entitled to 
final payment in accordance with the provisions of Section 5.13 hereof. 

1.13 “Change Directive” means a written order signed by the Company directing a change in 
the Work.  A Change Directive shall state a proposed basis for adjustment, if any, in the 

Schedule.  The Company may order changes in the Work 
within the general scope of this Agreement, and a Change Directive shall be used in the absence 
of total agreement on the terms of a Change Order.   

1.14 “Change Order” means a written order signed by the Design/Builder and the Company 
authorizing a change in the Work, which also may adjust the Schedule, and 
which shall constitute a Modification.  Schedule may be changed only by 
Change Order.   

1.15 “Change Proposal” means a proposal for a Change Order submitted by the 
Design/Builder to the Company, either at the request of the Company, or at the Design/Builder’s 
own initiative. 

1.16 “Claims” shall have the meaning set forth in Section 2.3.1.2 hereof. 

1.17 “Company” means Camp Pendleton & Quantico Housing, LLC, a Delaware limited 
liability company. 

1.18 “Company Event of Default” shall have the meaning set forth in Section 12.3 hereof. 

1.19 “Company Indemnified Parties” means the Company, its members, agents, partners 
and employees. 

1.20 “Construction Agreement” means that certain Construction Agreement (AC 
Renovation- O’Neill Heights and San Luis Rey) between the Contractor and the Design/Builder 
dated as of the Effective Date, as amended and modified from time to time. 
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1.22 “Construction Consultant” means  its 
successors and assigns. 

1.23  “Construction Documents” means the plans and specifications prepared by a member 
of the Design Group for the Project, approved by the Company, and incorporated into this 
Agreement by reference after such approval, to be used to construct the Project.  The 
Construction Documents shall set forth in detail all items necessary to complete the construction 
of the Project in accordance with the Contract Documents (subject to their completion following 
commencement of the Construction Phase).  All material amendments and modifications to the 
Construction Documents must be approved by the Company and the Design/Builder prior to 
incorporation into this Agreement. 

1.24 “Construction Notice to Proceed” means the notice given by the Company to the 
Design/Builder stating that the Site is available to the Design/Builder and directing the 
Design/Builder to commence construction of the Project. 

1.25 “Construction Phase” means the period set forth in the Schedule beginning with the 
issuance of the Construction Notice to Proceed and ending on the date of Final Completion of the 
Project. 

1.26 “Construction Work” means that portion of the Work consisting of the provision of 
labor, materials, equipment and services provided in connection with the construction of the 
Project as set forth in the Contract Documents, and subcontracted by the Design/Builder to the 
Contractor. 

1.27 “Contract Documents” means this Agreement and those documents set forth on Exhibit 
C all of which form the entire integrated agreement between the Company and the 
Design/Builder. 

1.28 “Contractor” means  

1.29 “Contract Time” means the period of time as set forth in this Agreement, including 
authorized adjustments, allotted in the Schedule for the Final Completion of the Work. 

1.30 “Contingency” shall have the meaning set forth in Section 5.17. 

1.31 “Cost of the Work” consists of those items of Work which are to be paid for by the 
Company to the Design/Builder in accordance with the Contract Documents, and includes those 
categories of costs set forth as allowable on Exhibit D.   

 
 
 
 

 

1.32 “CPM” means a critical path method schedule in the form of precedents, networks and 
time sequences. 
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1.33 “Day” or “Days” means calendar days.  If a Day requiring notice or action falls on a 
weekend or national or local holiday, the next non-weekend or non-holiday shall be applicable.  
“Business Day” or “Business Days” means Days, other than weekend, national or local 
holidays, in which federal or state government agencies in the State of California are open for 
business. 

1.34 “Design/Builder” means  
 

1.35 “Design/Builder Event of Default” shall have the meaning set forth in Section 12.1 
hereof. 

1.36 “Design/Builder Indemnified Parties” means the Design/Builder and the Contractor, 
and each of their respective partners, shareholders, members, managers, directors, officers, 
employees, subcontractors and agents.   

1.37 “Design/Builder Initiated Change Orders” means Design/Builder initiated Change 
Orders other than any Force Majeure Change Orders. 

1.38 “Design Group” means all engineers having a contract with the Design/Builder to 
furnish architectural or engineering services for the Project.  Members of the Design Group are 
listed on Exhibit M attached hereto. 

1.39 “Design Materials” means any and all documents, shop drawings, electronic 
information, data, plans, drawings, sketches, illustrations, specifications, descriptions, models 
and other information developed, prepared, furnished, delivered or required to be delivered by 
the Design/Builder (a) to the Company under the Contract Documents or (b) developed or 
prepared by the Design/Builder specifically to discharge its duties under the Contract 
Documents. 

1.40 “Design Work” means that portion of the Work consisting of the design required to be 
provided in connection with the design of the Project as set forth in the Contract Documents, 
which shall be performed consistent with the standards of professional care exercised by national 
design firms. 

1.41 “DoN” means the United States of America, Department of the Navy.  

1.42 “Effective Date” shall have the meaning set forth in the first paragraph of this 
Agreement. 

1.43 “Environmental Documents” means the environmental documents listed on Exhibit C. 

1.44 “Excusable Delay” shall have the meaning set forth in Section 4.6.1 hereof. 

1.45 “Fee” means  
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1.46 “Final Completion” or “Finally Complete” means the point at which the Work or a 
portion thereof has been completed in accordance with the terms and conditions of the Contract 
Documents, including Punch list items. 

1.47 “Force Majeure” means labor dispute, fire, unusual delay in transportation or delivery, 
unavoidable casualty, flood (assuming Design/Builder has taken reasonable precautions), 
earthquake, epidemic, civil disturbance, war, terrorism, freight embargo, riot, sabotage (by 
persons other than the Design/Builder, Subcontractors and Team Subcontractor), materially 
adverse weather conditions, labor or material shortage or any other similar act or condition, in 
each case only to the extent the event in question is beyond the control of and not caused by the 
fault or negligence of the Design/Builder. 

1.49 “Governmental Approvals” means those governmental (including agency) actions 
required to be obtained by the Company and necessary for the completion of the Project, 
including, but not limited to, modification of existing zoning, vacation of certain streets and/or 
alleys, and modifications to or variances from applicable building codes, all as more fully 
described on Exhibit F hereto. 

1.50 “Hazardous Materials” means any substance: 

1. the presence of which requires investigation or remediation under any federal, 
state or local law, statute, regulation, ordinance, order, action, policy or common 
law; 

2. which is or becomes defined as a “hazardous waste”, “hazardous substance”, 
“hazardous material”, “toxic substance”, “hazardous pollutant”, “toxic pollutant”, 
or contaminant under any federal, state or local law, statute, regulation, rule or 
ordinance or amendments thereto, and all applicable judicial, administrative or 
regulatory decrees, judgments or orders relating to the protection of human health 
or the environment, including, without limitation, the Comprehensive 
Environmental Response, Compensation and Liability Act, 42 U.S.C. §§ 9601 et 
seq. (“CERCLA”), as amended, the Resource, Conservation and Recovery Act, 
as amended, 42 U.S.C. §§ 6901 et seq. (“RCRA”), the Toxic Substances Control 
Act, 15 U.S.C. §§ 2601-2671, the Clean Air Act, 42 U.S.C. §§ 7401 et seq., and 
the Federal Water Pollution Control Act, 33 U.S.C. §§ 1251 to 1387, as the 
foregoing may be amended from time to time (collectively, the “Environmental 
Laws”); 
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3.  which is petroleum, including crude oil or any fraction thereof not otherwise 
designated as a “hazardous substance” under CERCLA, including without 
limitation gasoline, diesel fuel or other petroleum hydrocarbons; 

4. which is toxic, explosive, corrosive, flammable, infectious, radioactive, 
carcinogenic, mutagenic, or otherwise hazardous and is or becomes regulated by 
any governmental authority or instrumentality of the United States or jurisdiction 
in which the Project is located; 

5. the presence of which on the site causes or threatens to cause a nuisance or 
trespass upon the site or adjacent properties or poses or threatens to pose a hazard 
to the health or safety of persons on or about the site; or 

6. Underground Storage Tanks as defined in Section 9001 of RCRA, 42 U.S.C. § 
6991.  

1.51  

1.52 “Inexcusable Delay” shall have the meaning set forth in Section 4.6.1 hereof. 

1.53 “LBP” shall have the meaning set forth in the Amended and Restated Ground Lease. 

1.54 “Managing Member” means  
hich is the managing member of the Company. 

1.55 “Mobilization Plan” shall have the meaning set forth in Section 2.11 hereof. 

1.56 “Modification” means an amendment to this Agreement executed by the Parties after the 
Effective Date. 

1.57 “Notice to Begin Design” means the notice given by the Company to the Design/Builder 
stating that the Design/Builder is authorized to begin the design of the Project. 

1.58 “Operating Agreement” means that certain Fourth Amended and Restated Limited 
Liability Company Operating Agreement of Camp Pendleton & Quantico Housing, LLC dated as 
of January 15, 2010, as amended from time to time. 

1.59 “OSHA” shall have the meaning set forth in Section 10.2.2 hereof. 

1.60 “Overhead” means  
 
 

 

1.61 “Party” or “Parties” means the Company and/or the Design/Builder, their respective 
permitted successors and/or assigns, and any other future signatories to this Agreement. 
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1.62 “Payment and Performance Bonds” means the payment bond and performance bonds 
issued by a Surety, in the most current form of American Institute of Architects, AIA Document 
A312 (Performance Bond and Payment Bond), covering the faithful performance and completion 
of the Construction Work at the Site, including payment for all materials and labor furnished or 
supplied in connection with such Construction Work, by the Contractor, as required under the 
Construction Agreement. 

1.63 “Product Data” shall have the meaning set forth in Section 2.15.2.2 hereof. 

1.64 “Project” means the facilities located on the Site, together with all on-site infrastructure, 
site improvements and appurtenances to be designed, constructed and installed in connection 
therewith, as more fully set forth and described in the Contract Documents and as are required 
thereby or reasonably inferred therefrom. 

1.65 “Punch list” means those minor items of Work to be completed after Substantial 
Completion and prior to Final Completion, which do not prevent the Project from being used for 
the purpose for which it is intended and which will not prevent occupancy. 

1.66 “Resident Officer in Charge of Construction” or “ROICC” shall have the meaning set 
forth in Section 2.16.1 hereof. 

1.67 “Retainage” means the amount withheld from progress payments from the Company to 
the Design/Builder from time to time, as more fully described in Section 5.5 hereof. 

1.68 “Samples” shall have the meaning set forth in Section 2.15.2.3 hereof. 

 
 

 

1.70 “Schedule” means the schedule attached hereto as Exhibit H, pursuant to which the 
Design/Builder has agreed to achieve Substantial Completion and Final Completion of the Work 
at the Site.  The Schedule shall be adjusted pursuant to the provisions of the Contract 
Documents. 

1.71 “Scheduled Date of Substantial Completion” means those dates contained in the 
Schedule, pursuant to which the Design/Builder has agreed to achieve Substantial Completion of 
various portions of the Work in accordance with the Schedule, as adjusted for approved 
extensions of time. 

1.72 “Scope of Work Submittal Documents” means the drawings, specifications and other 
documents prepared for the Design/Builder (as more particularly set forth on Exhibit C hereto) 
for the Company’s review and approval prior to the preparation of the Construction Documents.  
The Scope of Work Submittal Documents shall illustrate the scale and relationship of Project 
components, outline the nature and structural exterior and three dimensional scale of the Project, 
and shall fix and describe in detail the configuration and character of the Project concerning all 
items of the Project necessary for the complete and final preparation of the Construction 
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Documents in accordance with the requirements of the Contract Documents, including 
architectural, mechanical and electrical systems, materials and such other elements as may be 
appropriate. 

1.73 “Self-Performed Work” shall have the meaning set forth in Section 8.3 hereof. 

1.74 “Separate Contractors” means those individuals or entities (other than the 
Design/Builder) who have entered into arrangements with the Company for the provision of 
labor, materials or other services in connection with the Project. 

1.75 “Shop Drawings” shall have the meaning set forth in Section 2.15.2.1 hereof. 

1.76 “Site” means the property identified on Exhibit I attached hereto, and any other real 
property on which the Work will be performed. 

1.77 “Subcontract” means an agreement between the Contractor or the Design/Builder and 
another person or entity engaged to perform a portion of the Work, together with any and all 
amendments thereto. 

1.78 “Subcontractor” means an individual or entity who has entered into an agreement with 
either the Design/Builder or the Contractor for the provision of labor, materials or other services 
required to be performed by the Design/Builder under this Agreement. 

1.79 “Substantial Completion” or “Substantially Complete” means, with respect to various 
portions of the Work, the stage in the progress of such Work when such Work is complete, with 
the exception of Punch list items, in accordance with the Contract Documents, so that it may be 
used by the Company for its intended purpose. 

1.80 “Surety” means one or more issuers of the Payment and Performance Bonds, each of 
which shall be (a) on the Treasury List for the amount of its responsibility; and (b) licensed to do 
business in the state where the Project is located. 

1.81 “Team Subcontract” means an agreement between the Contractor and the 
Design/Builder in which the Design/Builder delegates a portion of its responsibilities under this 
Agreement, together with any and all amendments thereto. 

1.82 “Team Subcontractor” means the Contractor. 

1.83 “United States Member” means The United States of America, Department of the Navy, 
in its capacity as a member of the Company. 

1.84 “Work” or “Scope of Work” means all labor, materials and services required to be 
performed or provided by the Design/Builder pursuant to the provisions of the Contract 
Documents, as more fully described in Exhibit A hereto.  The terms Work or Scope of Work 
include Design Work and Construction Work.  
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ARTICLE 2 
SCOPE OF WORK  

2.1 Performance of Work.  

The Design/Builder covenants and agrees that it shall be responsible for performing and 
completing, and for causing the Team Subcontractor and Subcontractors to perform and 
complete, the Work in accordance with the Scope of Work set forth in Exhibit A, and the 
Schedule set forth in Exhibit H, as adjusted for extensions of time as permitted in this 
Agreement, the Contract Documents and Applicable Laws.  The Design/Builder covenants that 
the Design Work and the Design Materials provided thereunder shall be appropriate for the 
purposes stated in Exhibit A.  Although it is the responsibility of the Design/Builder to conform 
the Work to Applicable Laws at all times, to the extent there is a change in one or more 
Applicable Laws after the date of execution of this Agreement, and such change has the effect of 
increasing the cost or time of performance of the Work, such change shall be the subject of a 
Change Order under the provisions of Article 6 hereof.  Additionally, the Design/Builder shall be 
responsible for achieving Substantial Completion of the Project or portions thereof by the 
Scheduled Date(s) of Substantial Completion, as the same may be extended from time to time 
pursuant to the provisions of this Agreement, and shall achieve Final Completion within a 
reasonable time thereafter. 

2.2 Professional Standard. 

2.2.1 Standards of Performance.  The Work shall be performed in accordance with 
the professional standards applicable to projects, buildings or work of complexity, quality and 
scope comparable to the Work and the Project, and shall be performed by the Design/Builder, 
Team Subcontractor and other Subcontractors.  The Design/Builder may make such additions or 
substitutions to personnel and responsibilities as it deems necessary or appropriate in order to 
carry out its responsibilities hereunder, provided such personnel shall be suitably qualified.  
Nothing in this Agreement shall be construed to create any contractual liability between the 
Company and either Team Subcontractor or Subcontractors, except as otherwise specifically 
provided herein. 

2.3 Use of Design Materials. 

2.3.1 Use of Design Materials. 

2.3.1.1 The Company shall have unlimited rights to copy and use solely in 
connection with the Project all Design Materials, including the right to use same on the Project at 
no additional cost to the Company, regardless of degree of completion of the Design Materials, 
provided that said services performed have been fully paid for as required by the terms of this 
Agreement.  The Design/Builder agrees to and does hereby grant to the Company and any 
assignee or successor of the Company as owner of the Project a royalty-free license to any such 
Design Materials as to which the Design/Builder may assert any rights under the patent or 
copyright laws.  The Design/Builder, as part of its agreements with the Team Subcontractor, 
Subcontractor or consultant, will secure such license and use rights from each such entity, and 
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shall defend, indemnify and hold the Company Indemnified Parties harmless from any claims by 
such entities for copyright or patent infringement. 

2.3.1.2 The Company shall indemnify and hold harmless the Design/Builder 
Indemnified Parties from and against all claims, liabilities, demands, actions, costs and expenses 
(including attorneys’ and experts’ fees and costs) (collectively, “Claims”) (a) arising from any use 
by the Company, its successors or assigns of such Design Materials if this Agreement is 
terminated by the Company prior to Substantial Completion of the Work, or (b) arising as a result 
of amendments or modifications of any such Design Materials made without the prior written 
consent of the Design/Builder. 

2.4 Local Conditions; Environmental Site Conditions.  

2.4.1 Local Conditions.  Subject to the provisions of Exhibit A, the Design/Builder 
represents that it has taken steps reasonably necessary to ascertain the nature and location of the 
Work, and that it has investigated and satisfied itself as to the general and local conditions which 
are applicable to the Work such as (a) conditions bearing on transportation, disposal, handling 
and storage of materials; (b) the availability of labor, water, power and roads; (c) normal weather 
conditions; (d) observable physical conditions at the Site; (e) the surface conditions of the 
ground; and (f) the character of equipment and facilities needed prior to and during the 
performance of the Work.  To the extent the Design/Builder encounters subsurface or concealed 
conditions or existing utilities which differ materially from that actually known by the 
Design/Builder as of the date of this Agreement or the Contract Documents listed on Exhibit C, 
then notice by the Design/Builder shall be given to the Company promptly before conditions are 
disturbed and in no event later than Days after the first observance of the 
conditions if a Change Order is contemplated by the Design/Builder due to such condition.  Such 
materially different conditions shall entitle the Design/Builder to an equitable adjustment in the 

Schedule pursuant to the Change Order provisions of this Agreement.  

2.4.2 Hazardous Materials. To the extent the Design/Builder encounters Hazardous 
Materials at the Site (and not brought there by the Design/Builder, Team Subcontractor or 
Subcontractors or not expressly identified and included in the Scope of Work, including, but not 
limited to, LBP and ACM), the Design/Builder shall notify the Company in accordance with the 
provisions of Section 2.4.1 above; provided, however, that the Design/Builder shall have no 
obligation, whether by Change Order or otherwise, to participate in any way in the removal, 
disposal or treatment of such Hazardous Materials unless the Design/Builder, at its sole 
discretion, elects to do so.  The Design/Builder includes the removal of all known existing above 
and below grade structures in the Scope of Work including the removal of any known Hazardous 
Materials, which were identified in the Environmental Documents or known as of the date of this 
Agreement by the Design/Builder or Affiliates in the above grade structures. 

2.5 Scope of Work Submittal Documents and Construction Documents.  

2.5.1 General.  The Company has given the Design/Builder the Notice to Begin 
Design, and the Design/Builder has instructed its Subcontractors to commence preparation of the 
Scope of Work Submittal Documents for review and approval by the Company.  After such 
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approval, the Design/Builder shall cause its Subcontractors to prepare the Construction 
Documents.  The Scope of Work Submittal Documents and Construction Documents shall be 
consistent with, and develop in detail, the intent of the Contract Documents, and shall include 
documents customarily required for regulatory approval by governmental agencies.  The 
Construction Documents shall also provide information customarily necessary for the use of such 
documents by those in the building trades and include all documents required for the complete 
and final construction of the Project, other than such details customarily developed in shop 
drawings or otherwise during construction.  The Design/Builder’s submittal and the Company’s 
review of the Scope of Work Submittal Documents and the Construction Documents shall be 
conducted in accordance with the durations and procedures set forth in Exhibit H and Exhibit J, 
and in accordance with the dates therefor set forth in the Schedule set forth in Exhibit H.  Such 
review shall not relieve the Design/Builder from its responsibilities under this Agreement, or be 
deemed to be an approval or waiver by the Company of any deviation from, or of the 
Design/Builder’s failure to comply with, any provision or requirement of the Contract 
Documents, unless such deviation or failure has been identified as such in writing in the 
document submitted for approval by the Design/Builder and approved by the Company. 

2.5.2 Reliance on Approvals.  The Design/Builder shall be entitled to rely on the 
approvals of the Company with respect to the Design Materials.  If the Company revokes, 
modifies or otherwise changes in a material way its approval, or modifies the original Scope of 
Work requiring modification to one or more systems which have been designed and approved, 
the Design/Builder shall be entitled to a Change Order in accordance with the provisions of 
Article 6 hereof.    No Change Order shall be issued to the extent such modification is due to the 
fault or negligence of the Design/Builder. 

2.5.3 Review of Contract Documents and Field Conditions.  The Design/Builder 
shall be responsible for all errors, inconsistencies or omissions in the Construction Documents.  
The Design/Builder shall take field measurements and verify field conditions and shall carefully 
compare such field conditions and measurements and other information known to the 
Design/Builder with the Contract Documents before commencing activities.  The Design/Builder 
shall perform the Work in accordance with the Contract Documents (including, without 
limitation, the Environmental Documents) and submittals approved in accordance with the 
durations and procedures set forth in Exhibit H. 

2.6 Legal Requirements.  

2.6.1 Compliance; Notices; Permits.   

2.6.1.1 The Design/Builder shall comply with and shall cause the Contractor and 
all Subcontractors to comply with Applicable Laws, and shall give applicable notices pertaining 
thereto.  The Design/Builder shall prepare and file all documents required to obtain the necessary 
approvals of governmental authorities having jurisdiction over the Work and/or the Project and 
shall secure those permits and governmental fees, licenses and inspections required by the 
Contract Documents to be secured by the Design/Builder (to the extent the Contract Documents 
do not require the Company to obtain such approvals).  In the event of any conflicts between 
Applicable Laws and this Agreement or the Contract Documents, the Design/Builder is required 
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to comply with Applicable Laws, but the Design/Builder shall be entitled to a Change Order 
adjusting the Contract Time to the extent such compliance requires a change in the 
scope of the Work as presently set forth in, or reasonably inferable from, the Contract Documents. 
All such conflicts shall be immediately brought to the attention of the Construction Consultant and 
the Company for review.  

 
 

To 
the extent the Company informs the Design/Builder that fees in connection with any trade permits 
requiring payment by the Design/Builder under the Contract Documents will be waived by the 
applicable entities, If and to the extent such entities 
impose charges in the future for such permits, such charges shall be paid by the Company, or shall 
be the subject of a Change Order to this Agreement in accordance with the Change Order 
provisions of this Agreement.  The Design/Builder shall comply with the requirements of Exhibit 
P. 

2.7 Services and Facilities.  

2.7.1 General.  The Design/Builder shall provide everything required for the orderly 
progress and proper execution and completion of the Work and the Project in accordance with 
the requirements of the Contract Documents, whether temporary or permanent and whether or 
not incorporated or to be incorporated into the Work, including, but not limited to, design 
services, labor, materials, equipment, furnishings, tools, construction equipment and machinery, 
utilities, transportation and other facilities and services. 

2.7.2 Supervision.  The Design/Builder shall supervise and direct the Work in 
accordance with its best skill and attention.  The Design/Builder shall be solely responsible for 
and have control over design and construction means, methods, techniques, sequences and 
procedures.  The Design/Builder shall be responsible to the Company for the acts and omissions 
of, and whenever this Agreement refers to the negligence, fault or omission of the 
Design/Builder, such term shall include the negligence, fault or omission of, the 
Design/Builder’s employees, Team Subcontractor, Subcontractors and their agents and 
employees, and other persons performing portions of the Work under a contract with the 
Design/Builder.  The Design/Builder shall not be relieved of obligations to perform the Work in 
accordance with the Contract Documents by tests, inspections or approvals. 

2.7.3 Coordination.  In accordance with the requirements of Exhibit A hereto, the 
Design/Builder shall coordinate design and construction requirements with governmental 
agencies, utilities, and all other parties either involved in infrastructure improvements or 
otherwise affected by the design and construction requirements. 

2.7.4 Cooperation.  The Design/Builder shall assist the Company’s staff and 
reasonably cooperate with the Company’s legal, financial, design and construction consultants 
and all other designated representatives during the design and construction of the Project. 
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2.7.5 Management.  The Design/Builder shall implement suitable management 
systems and work plans for the Project relative to Project safety, quality assurance and managing 
and controlling the Work. The Design/Builder may make such additions or substitutions to 
personnel and responsibilities as it deems necessary or appropriate in order to carry out its 
responsibilities hereunder, provided such personnel shall be suitably qualified. The 
Design/Builder shall appoint one or more individuals who shall be authorized to act on behalf of 
the Design/Builder and with whom the Company may consult at all reasonable times, and whose 
instructions, requests, and decisions will be binding upon the Design/Builder as to all matters 
pertaining to this Agreement and the performance of the Parties hereunder.  The Design/Builder 
shall advise the Company in writing of the names of the individuals referred to in the preceding 
sentence.  

2.7.6 Reports.  The Design/Builder shall prepare and submit to the Company and the 
United States Member, during the Construction Phase, monthly progress reports on the Work 
accomplished during the prior monthly period, which reports shall be prepared in a manner and 
in a format reasonably acceptable to the Company and submitted to the Company within  

Days of the first day of each month.  As part of each such report, the Design/Builder 
shall provide an updated Schedule, including CPM illustrating the progress which has been 
made, by reference to the CPM, and specifically whether the Work is on schedule or behind 
schedule and actions being taken to correct Schedule slippage.  The monthly report shall also set 
forth the Design/Builder’s projected progress for the forthcoming month. 

2.8 Warranties.   

2.8.1 Construction Warranty.  The Design/Builder warrants to the Company that any 
and all materials, equipment and furnishings incorporated in the Construction Work will be of 
quality as good or better than required by the Contract Documents and new unless otherwise 
required or permitted by the Contract Documents, that the Work will be free from defects not 
inherent in the quality required or permitted, and that the Work will conform with the 
requirements of the Contract Documents.  The Design/Builder may reuse some existing utilities 
in lieu of what is set forth in the Construction Documents, subject to Exhibit A, if in the 
reasonable opinion of the engineer for the Project, the utilities are in satisfactory condition.  If 
the Design/Builder elects to reuse existing utilities pursuant to the foregoing, and Exhibit A 
contemplates Design/Builder’s construction of new utilities, a deductive Change Order shall be 
issued for the cost of the utilities work no longer required.  Work not conforming to these 
requirements, including substitutions not properly approved and authorized by the Company, 
may be considered defective and, at the Company’s election may be replaced by the 
Design/Builder.  The cost of such replacement shall be a Cost of the Work.  The foregoing 
warranty excludes damage or defect caused by abuse, modifications not executed by the 
Design/Builder, improper or insufficient maintenance, improper operation, or normal wear and 
tear under normal usage.  Such warranty shall exclude warranties relating to design, warranty of 
fitness, and any other express or implied warranties other than as set forth herein or in the 
Contract Documents; provided, however, that the foregoing shall not impair the rights of the 
Company to maintain an action for breach of contract against the Design/Builder. 

2.8.2 Intentionally Deleted.   
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2.8.3 Intentionally Deleted. 

2.8.4 Application of Warranties.  The Company and the Design/Builder acknowledge 
that the Work shall be performed in accordance with the Schedule, and that for purposes of 
commencement of warranties, warranties with respect to each building or group of buildings 
shall commence on the date of Substantial Completion such building or group of buildings.  If 
within after the earlier of (A) the date of Substantial Completion of a building or 
designated portion thereof, or (B) the date for commencement of warranties under the Contract 
Documents, any of the Work relating to such building is found to be not in accordance with the 
requirements of the Contract Documents, the Design/Builder shall correct it promptly after 
receipt of written notice from the Company to do so unless the Company has previously given 
the Design/Builder a specific written acceptance of such condition after the Company has been 
specifically informed in writing by the Design/Builder that the condition is not in accordance 
with the Contract Documents.  This period of shall be extended with respect to portions 
of the Work first performed after Substantial Completion of such building to after 
Substantial Completion of such extended Work.  This obligation shall survive acceptance of the 
Work under the Contract Documents and termination of this Agreement.  The Company shall 
give such notice promptly after discovery of the condition.  The costs to correct Work which is 
not in accordance with the requirements of the Contract Documents shall be payable as Cost of 
the Work if incurred prior to Final Completion of the Work.  If such costs are incurred after Final 
Completion of the Work have been distributed to the Company, the costs in 
connection with such warranty work shall be paid  

 
 

Notwithstanding the foregoing, if the correction work referenced in this Section 
2.8.4 results from the gross negligence or willful or wanton misconduct of the Design/Builder 
and/or Contractor, such cost shall be borne solely by the Design/Builder. 

2.8.5 No Limitation.  Nothing contained in this Section 2.8 shall be construed to 
establish a period of limitation with respect to other obligations which the Design/Builder might 
have under the Contract Documents.  Establishment of the time periods set forth in this Section 
2.8 relate only to the specific obligation of the Design/Builder to correct the Work, and has no 
relationship to the time within which the obligation to comply with the Contract Documents may 
be sought to be enforced, nor to the time within which proceedings may be commenced to 
establish the Design/Builder’s liability with respect to the Design/Builder’s obligations other 
than specifically to correct the Work. 

2.8.6 Third Party Items.  The Design/Builder shall, for the protection of the Company, 
demand from all suppliers and Subcontractors from which the Design/Builder procures 
machinery, equipment or materials or services, warranties and guarantees with respect to such 
machinery, equipment, materials or services, which shall be made available to the Company to 
the full extent of the terms thereof. 

2.8.7 Intentionally Deleted. 
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2.8.8 Failure to Correct Work.  If the Design/Builder fails to correct Construction 
Work within a reasonable time after written notice from the Company pursuant to Section 2.8.4, 
the Company may correct such Work in accordance with the terms of this Agreement.  In such 
case, if the Design/Builder does not proceed with correction of such Construction Work within a 
reasonable time, the Company may remove such Work and store the salvable materials or 
equipment at the Design/Builder’s expense.  If the Design/Builder does not pay costs of such 
removal and storage within Days after written notice, the Company may, upon 

Days’ written notice, sell such materials and equipment at auction or 
at private sale and shall account for the proceeds thereof, after deducting costs and damages that 
should have been borne by the Design/Builder, including compensation for services and 
expenses made necessary thereby.  If such proceeds of sale do not cover costs which the 
Design/Builder should have borne, the Design/Builder shall pay such excess to the Company; if 
such proceeds are in excess of the costs which the Design/Builder should have borne, such 
excess shall be paid by the Company to the Design/Builder.  Such costs shall be payable as 
provided in Section 5.1 (except to the extent such correction results from the gross negligence or 
willful or wanton misconduct of the Design/Builder and/or Contractor (in which case such cost 
shall be borne solely by the Design/Builder)). 

2.8.9 Acceptance of Nonconforming Work.  If the Company prefers to accept 
Construction Work which is not in accordance with the requirements of the Contract Documents, 
the Company may do so instead of requiring its reperformance,  

  If the parties cannot agree, such matter shall be subject to 
dispute resolution as provided herein.  Such adjustment shall be effected whether or not final 
payment has been made. 

2.8.10 Removal of Work.  The Design/Builder shall remove from the Site portions of 
the Construction Work which are not in accordance with the requirements of the Contract 
Documents and are neither corrected by the Design/Builder nor accepted by the Company.  The 
costs incurred in removing such Work shall be a Cost of the Work if incurred prior to Final 
Completion of the Work.   

 
  Notwithstanding the foregoing, if 

the removal work referenced in this Section 2.8.10 results from the gross negligence or willful or 
wanton misconduct of the Design/Builder and/or Contractor, such cost shall be borne solely by 
the Design/Builder. 

2.8.11 Damaged or Destroyed Work.  The Design/Builder shall bear the cost of 
correcting destroyed or damaged Construction Work, whether completed or partially completed, 
of the Company or Separate Contractors caused by the Design/Builder’s correction or removal of 
Construction Work which is not in accordance with the requirements of the Contract Documents.  
If such costs arise during the performance of the Work, such costs shall be without change to the 
Schedule and shall be charged against the Cost of the Work, except to the extent such 
correction results from the gross negligence or willful or wanton misconduct of the 
Design/Builder and/or Contractor (in which case such costs shall be borne solely by the 
Design/Builder).  If such costs arise after Final Completion, such costs shall be payable as 
provided in Section 5.1.3.  
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2.9  

2.10 Access by Company or United States Member.   

The Design/Builder shall afford the Company, the Construction Consultant, the United 
States Member and their respective authorized designees access to the Site at all times, subject to 
reasonable prior notice for access outside of normal business hours. 

2.11 Use of Site.   

The Design/Builder shall prepare a mobilization plan, prior to the start of the 
Construction Phase, for the Company’s review and approval based upon information provided to 
the Design/Builder by the Company (each a “Mobilization Plan”).  The Mobilization Plan shall 
outline all mobilization requirements of the Project including schedule for equipment 
mobilization and demobilization, laydown area requirement and proposed locations, and any 
other applicable items.  The foregoing Mobilization Plan shall be revised from time to time as 
necessary to incorporate additional information on site availability provided by the Company.  
The Design/Builder shall confine operations at the Site to areas permitted by law, ordinances, 
permits and the Contract Documents and shall not unreasonably encumber the Site with 
materials or equipment. The Design/Builder shall at all times confine its access and use of the 
Site to the areas designated by the Company from time to time as being delivered and available 
to the Design/Builder.  Notwithstanding any other provision of this subsection, the Company 
acknowledges that the Schedule was developed based on certain representations of the Company 
regarding availability of the Site, or relevant portions thereof, at certain times, and to the extent 
that any or all of the Site is not available for the Design/Builder’s activities on a timely basis, the 
Design/Builder shall be entitled to an equitable adjustment in th Schedule in 
accordance with the Change Order provisions of this Agreement. 

2.12 Patents, Trademarks, Copyrights.   

 
The Design/Builder shall 

defend all suits or claims for infringement of patent, trademark, and copyrights against the 
Company Indemnified Parties, and shall save the Company Indemnified Parties harmless from 
loss on account thereof for any and all matters arising in connection with the Work or the Project 
(such costs to be paid as a Cost of the Work), except with respect to any particular design 
process or the product of a particular manufacturer or manufacturers specified and required by 
the Company, other than pursuant to the recommendation or suggestion of the Design/Builder or 
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the Team Subcontractor; provided however, if the Design/Builder has reason to believe that the 
design, process or product so specified is an infringement of a patent, the Design/Builder shall be 
responsible for any loss resulting unless the Design/Builder has provided the Company with 
prompt written notice of the Design/Builder's belief, and the Company has nevertheless elected 
to go forward with such design, process or product so specified. 

2.13 Rubbish; Debris; Cleanup.  

During the performance of all on-site Work, the Design/Builder shall at all times keep the 
Site and adjacent streets, properties and sidewalks reasonably free from waste materials, debris 
and/or rubbish, and shall employ adequate dust control measures.  Costs incurred on account of 
such activities shall be paid as a Cost of the Work.  If accumulation of such materials, debris, 
rubbish or dust constitutes a nuisance or safety hazard or is otherwise objectionable in the 
reasonable opinion of the Company, the Design/Builder shall promptly remove them.  Upon 
Substantial Completion of the Work, or any portion or component thereof, the Design/Builder 
shall remove from the Site, or applicable portion thereof, all tools, construction equipment, 
machinery, surplus materials, waste materials and rubbish and shall leave the Site in a “broom 
clean” condition.  If the Design/Builder fails to clean up as provided in the Contract Documents 
after Days written notice from the Company, the Company may do so and the  
cost thereof shall be charged to the Design/Builder or as provided in Section 5.9 of this 
Agreement. 

2.14 Permits, Fees and Notices.  

Unless otherwise provided in the Contract Documents or unless designated a 
Governmental Approval in Exhibit F hereto, and subject to the provisions of Section 2.6 hereof, 

 
To the extent there 

is a change in the type or cost of any of such permits or inspection occurring after execution of 
this Agreement, there shall be an equitable adjustment in the  Schedule on account of 
such change in accordance with the Change Order provisions of this Agreement. The 
Design/Builder shall comply with and give notices required by Applicable Laws. 

2.15 Shop Drawings, Product Data and Samples.  

2.15.1 Documents and Samples at the Site.  From and after commencement of the 
Construction Work, the Design/Builder shall maintain at the Site one record copy of the 
Construction Documents, and any and all amendments thereto, in good order and marked to 
record changes and selections made during the Construction Phase.  In addition, the 
Design/Builder shall maintain at the Site approved shop drawings, product data, samples and 
similar required submittals.  These shall be provided to the Company, MCB Camp Pendleton (to 
the attention of Base Commander), Headquarters Marine Corps (to the attention of Military 
Housing Office (“MHO”)) and the DoN (to the attention of the Business Agreements Manager) 
in a form reasonably acceptable to the Company, the Base Commander of MCB Camp 
Pendleton, and Design/Builder within a reasonable time after Final Completion of the Work but 
not to exceed ays.   
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2.15.2 Shop Drawings, Product Data and Samples. 

2.15.2.1 “Shop Drawings” are drawings, diagrams, schedules and other data 
specially prepared for the Work by the Design/Builder, the Contractor, a Subcontractor, 
manufacturer, supplier or distributor to illustrate some portion of the Work. 

2.15.2.2  “Product Data” are illustrations, standard schedules, performance charts, 
instructions, brochures, diagrams and other information furnished by the Design/Builder to 
illustrate materials or equipment for some portion of the Work. 

2.15.2.3 “Samples” are physical examples which illustrate materials, equipment or 
workmanship and establish standards by which the Work will be judged. 

2.15.2.4 Shop Drawings, Product Data, Samples and similar submittals are not 
Contract Documents.  The purpose of their submittal is to demonstrate for those portions of the 
Work for which submittals are required the way the Design/Builder proposes to conform the 
construction to the Construction Documents.   

2.15.2.5 The Design/Builder shall review and take appropriate action upon Shop 
Drawings, Product Data, Samples and similar submittals.  To the extent the Company wishes to 
review any such Shop Drawings, Product Data, Samples and similar submittals, it shall give 
reasonable prior notice to the Design/Builder, and shall conduct such review so as not to delay the 
Work. 

2.15.3 Responsibility.  The Design/Builder shall not be relieved of responsibility for the 
deviations from requirements of the Contract Documents by the Company’s approval of Shop 
Drawings, Product Data, Samples or similar submittals unless the Design/Builder has 
specifically informed the Company of such deviation at the time of the submittal and the 
Company has given written approval to the specific deviation. 

2.16 Tests and Inspections.  

2.16.1 Initial Tests and Inspections.  Unless otherwise provided for in the Contract 
Documents, the Design/Builder shall make arrangement for all tests, inspections and approvals 
of portions of the Construction Work required by the Contract Documents, Applicable Laws or 
normal construction practices with an independent testing laboratory or entity acceptable to the 
Company, or with the appropriate public authority, and the costs of such tests, inspections and 
approvals shall be a Cost of the Work.  The Design/Builder shall give the Company, the 
Construction Consultant, and the Resident Office in Charge of Construction (“ROICC”) timely 
notice of when and where tests and inspections are to be made so that the Company, the 
Construction Consultant, and ROICC may observe such procedures.   

 
 

 

2.16.2 Additional Tests and Inspections.  If the Company or public authorities having 
jurisdiction determine that portions of the Construction Work require additional testing, 
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inspection or approval beyond that required by subsection 2.16.1, the Company will instruct the 
Design/Builder to make arrangements for such additional testing, inspection or approval by an 
entity acceptable to the Company, and the Design/Builder shall give timely notice to the 
Company of when and where tests and inspections are to be made so the Company may observe 
such procedures.  If such additional tests and/or inspections reveal failure of the portions of the 
Work to comply with the requirements of the Contract Documents, the costs of such tests and 
required correction shall be without change to the Schedule nd shall be paid as a Cost 
of the Work, except to the extent such required corrections result from the gross negligence or 
willful or wanton misconduct of the Design/Builder and/or Contractor (in which case such costs 
shall be borne solely by the Design/Builder).    

 
 

 

2.16.3 Required Certificates.  Required certificates of testing, inspection or approval 
shall, unless otherwise required by the Contract Documents, be secured by the Design/Builder 
and promptly delivered to the Company. 

2.16.4 Timing of Testing and Inspections.  Tests or inspections conducted pursuant to 
the Contract Documents shall be made promptly to avoid unreasonable delay in the Work. 

2.17 Execution, Correlation and Intent.  

2.17.1 Execution of Agreement.  Execution of this Agreement by the Design/Builder is 
a representation that the Design/Builder has visited the Site, become generally familiar with the 
local conditions under which the Work is to be performed and correlated personal observations 
with requirements of the Contract Documents (including, without limitation, the Environmental 
Documents). 

2.17.2 Intent of Contract Documents.  The intent of the Contract Documents is to 
include all items necessary for the proper execution and completion of the Work by the 
Design/Builder.  The Contract Documents are complementary and what is required by one shall 
be as binding as if required by all; performance by the Design/Builder shall be required only to 
the extent consistent with the Contract Documents and reasonably inferable from them as being 
necessary to produce the intended results. 

2.17.3 Organization of Materials.  Organization of the Design Materials into divisions, 
sections and articles, and arrangement of drawings shall not control the Design/Builder in 
dividing the Construction Work among Subcontractors or in establishing the extent of 
Construction Work performed by any trade. 

2.17.4 Meaning of Words.  Unless otherwise stated in this Agreement, words having 
well-known technical or construction related industry standard meanings are used in accordance 
with such recognized meanings. 

2.18 Labor and Materials; Liens.  



  

 
20 

7056179 

Unless otherwise provided in the Contract Documents, the Design/Builder shall provide 
and pay for labor, materials, equipment, tools, construction equipment and machinery, water, 
heat, utilities, transportation, and other facilities and services necessary for the proper execution 
and completion of the Work, whether temporary or permanent and whether or not incorporated 
or to be incorporated in the Work.  The Design/Builder shall enforce strict discipline and good 
order among the Design/Builder’s employees, Team Subcontractor, Subcontractors and other 
persons carrying out the Work.  The Design/Builder shall not permit employment of unfit 
persons or persons not skilled in tasks assigned to them.  

The Design/Builder shall not permit the Team Subcontractor, Subcontractors or laborers 
to place liens on the Project covering any portion of the Work for which the Company has made 
payment to the Design/Builder.  If such liens are imposed, the Design/Builder will satisfy, 
discharge or bond (if permitted by applicable law) such liens within Days after 
written notice from the Company of the existence of such liens (or such shorter period as is 
required to prevent the foreclosure of or execution on such liens).  If the Design/Builder fails to 
satisfy, discharge or bond (if permitted by applicable law) such liens within such  

Day period (or such shorter period as is required to prevent the foreclosure of or 
execution on such liens), the Company may satisfy, discharge or bond (if permitted by applicable 
law) such liens and charge such cost and any other reasonable costs in connection therewith to 
the Design/Builder as well as withhold from the Design/Builder the amount of such lien under 
the provisions of Section 5.9. 

2.19 Cutting and Patching.  

2.19.1 Cutting and Patching of the Work.  The Design/Builder shall be responsible for 
cutting, fitting, or patching Site utilities, materials, or other Site structures required to complete 
the Work or to make its parts fit together properly. 

2.19.2 Damage to Work of the Company or Separate Contractors.  The 
Design/Builder shall not damage or endanger any portion of the Work or fully or partially 
completed construction of the Company or Separate Contractors by cutting, patching or 
otherwise altering such construction, or by excavation.  The Design/Builder shall not cut or 
otherwise alter such construction by the Company or a Separate Contractor except with written 
consent of the Company and of such Separate Contractor, such consent not to be unreasonably 
withheld.  The Design/Builder shall not unreasonably withhold consent from the Company or a 
Separate Contractor with respect to cutting or otherwise altering the Work. 

2.20 Uncovering of Construction Work.  

2.20.1 Uncovering.  If a portion of the Construction Work is physically covered contrary 
to the Company’s written request (such notice to be given in sufficient time in advance so as not 
to delay the Construction Work) or to requirements of the Contract Documents, it must, if 
required in writing by the Company, be uncovered for the Company’s observation and be 
replaced without change in the Schedule the costs of such uncovering and replacement 
shall be a Cost of the Work, except to the extent such replacement results from the gross 
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negligence or willful or wanton misconduct of the Design/Builder and/or Contractor (in which 
case such costs shall be borne solely by the Design/Builder). 

2.20.2 Covering of Work Requested to be Observed.  If a portion of the Construction 
Work has been covered which the Company has not specifically requested to observe prior to its 
being covered, the Company may request to see such Construction Work and it shall be 
uncovered by the Design/Builder.   

 
An appropriate time extension shall also be given.  

If such Construction Work is not in accordance with the Contract Documents, it shall be without 
change to the Schedule nd the Design/Builder shall pay such costs as a Cost of the 
Work, unless (a) such condition was caused by the Company or a Separate Contractor in which 
event the Company shall be responsible for payment of such costs by appropriate Change Order, 
and an appropriate time extension shall also be given, or (b) such deviation from the Contract 
Documents resulted from the gross negligence or willful misconduct of the Design/Builder 
and/or Contractor (in which case such cost shall be borne solely by the Design/Builder). 

ARTICLE 3 
COMPANY'S DUTIES AND RESPONSIBILITIES 

3.1 Information and Services Required of the Company.  

3.1.1 Company Designation of Authorized Representative. The Company shall 
designate, from time to time, by advising the Design/Builder in writing, one or more Authorized 
Representatives authorized to act on the Company’s behalf with respect to the Project, together 
with the scope of his/her respective authority, with whom the Design/Builder may consult at all 
reasonable times.  Such designations as of the Effective Date are set forth on Exhibit K hereto.  
Functions that this Agreement provides will be performed by the Company can be delegated by 
the Company only by written notice to the Design/Builder from the Company.  Exhibit K may be 
amended from time to time by the Company pursuant to written notice of such amendment to the 
Design/Builder.  The Design/Builder shall not be entitled to rely on directions (nor shall it be 
required to follow directions) from anyone outside the scope of that person’s authority as set 
forth in written delegations pursuant to this Agreement.  Directions, instructions and decisions 
made by Authorized Representatives of the Company shall be binding on the Company. 

3.1.2 Communication.  During the term of this Agreement, the Company shall 
communicate with the Team Subcontractor, Subcontractors, suppliers and others performing any 
part of the Work only through the Design/Builder's Authorized Representative designated on 
Exhibit K hereto, as may be amended from time to time. 

3.1.3 Consent and Approval.  Whenever the Company’s consent, approval, 
satisfaction or determination shall be required or permitted under the Contract Documents with 
respect to the Design/Builder’s performance of the Work, and this Agreement does not expressly 
state that the Company may act in its sole discretion, such consent, approval, satisfaction or 
determination shall not be unreasonably withheld, qualified, conditioned or delayed, whether or 
not such a “reasonableness” standard is expressly stated in this Agreement.  Whenever the 
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Company’s cooperation is required by the Design/Builder in order to carry out the 
Design/Builder's obligations hereunder, the Company agrees that it shall act in good faith in so 
cooperating with the Design/Builder.  The Company shall cooperate fully with the 
Design/Builder and shall furnish decisions, information, and approvals required by this 
Agreement in a timely manner so as not to delay the Work, provided that the Company shall 
have no less time for review and approval than set forth in Exhibit J. 

3.1.4 Governmental Approvals.  The Company shall be responsible for obtaining the 
Governmental Approvals set forth on Exhibit F hereto.  Any delay in obtaining the 
Governmental Approvals shall entitle the Design/Builder to an equitable adjustment in the 
Schedule n accordance with the Change Order provisions of this Agreement, except to 
the extent such delay is due to the fault or negligence of the Design/Builder.  The Company shall 
also be responsible for paying for all building permits, site permits, licenses, governmental fees 
and inspections other than the cost of trade permits, which shall be paid by the Design/Builder as 
a Cost of the Work. 

3.1.5 Financial Information.  The Company shall, at the written request of the 
Design/Builder, prior to commencement of the Work and thereafter from time to time, furnish to 
the Design/Builder reasonable evidence that financial arrangements have been made to fulfill the 
Company’s obligations under this Agreement.  Furnishing of such evidence shall be a condition 
precedent to commencement or continuation of the Work.  In the event the Design/Builder 
determines, in its reasonable opinion, that evidence of financial arrangements provided by the 
Company is unsatisfactory, or if the Company fails to provide evidence of financial information, 
then the Design/Builder may, upon Days prior written notice to the Company, stop 
the Work until satisfactory evidence of financial arrangements has been received by the 
Design/Builder. 

3.2 Activities on the Site by Company or Separate Contractors.  

3.2.1 Company’s Right to Award Separate Contracts.  The Company reserves the 
right to perform work or operations related to the Project (other than the Work) with the 
Company’s own forces, and to award separate contracts to Separate Contractors in connection 
with other portions of the Project. 

3.2.2 Integration of the Work with Separate Contractors.  Following the request of 
the Company, the Design/Builder shall prepare a plan in order to integrate the work performed 
by Separate Contractors with the performance of the Work, and shall submit such plan to the 
Company for approval.  The plan shall be fair and reasonable for the Design/Builder and the 
Separate Contractors, and the Design/Builder shall work with the Separate Contractors to reach 
agreement on such plan.  The Design/Builder shall arrange the performance of the Work so that 
the Work and the work of the Separate Contractors are, to the extent applicable, properly 
integrated, jointed in an acceptable manner, and performed in the proper sequence so that any 
disruption or damage to the Work or to any work of Separate Contractors is avoided.    

3.2.3 Coordination.  The Design/Builder shall provide for the coordination of the 
activities of the Design/Builder and the Team Subcontractor and Subcontractors with the 
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activities of the Separate Contractors.  The Design/Builder shall participate with all Separate 
Contractors and the Company in reviewing and coordinating the schedules of the Separate 
Contractors with the Schedule.  The Design/Builder shall make any revisions to the Schedule 
deemed necessary to properly incorporate the work of the Separate Contractors with the Work.  

3.2.4 Use of Site.  The Design/Builder shall afford the Company and all Separate 
Contractors reasonable opportunity for storage of materials and equipment and performance of 
their work.  The Design/Builder shall also connect and coordinate its Work and operations with 
the Company and all Separate Contractors’ operations as required by the Contract Documents.  
The Company shall direct the Separate Contractors to cooperate with the Design/Builder and to 
avoid actions or omissions which could interfere with or delay the activities of the 
Design/Builder.  The Design/Builder shall not be responsible or liable for the materials and 
equipment stored on the Site by Separate Contractors. 

3.2.5 Deficiency in Work of Separate Contractors.  If part of the Design/Builder’s 
Work depends for proper execution or results upon construction or operations by the Company 
or a Separate Contractor, the Design/Builder shall, prior to proceeding with that portion of the 
Work, promptly report to the Separate Contractor and the Company apparent discrepancies or 
defects in such other construction that would render it unsuitable for proper execution and results 
by the Design/Builder.  The Design/Builder and the Separate Contractor shall use good faith 
efforts to resolve any such discrepancies or defects or any disagreements relating thereto.  
Failure of the Design/Builder to report shall constitute acceptance by the Design/Builder of the 
work of Separate Contractors as fit and proper to receive the Design/Builder’s Work (except as 
to those defects or discrepancies that are not apparent), but only to the extent that the Company is 
unable to recover against the Separate Contractor damages of the Design/Builder on account of 
such condition, as set forth below. 

3.2.6 Claims Involving Separate Contractors.  The Design/Builder shall defend and 
save harmless the Company and each Separate Contractor against any and all damages or claims 
that may arise because and to the extent of loss occasioned by the breach of the Design/Builder’s 
obligations hereunder, and the costs associated therewith shall be without change to the Schedule 

nd shall be a Cost of the Work, except as otherwise provided herein.  In the event that 
the Design/Builder unnecessarily and unreasonably delays the work of Separate Contractors by 
not cooperating with them as required hereby, or by not affording them reasonable opportunity to 
perform their work as stated herein, the Design/Builder shall, in such event, pay all reasonable 
direct incremental costs and expenses incurred by such Separate Contractors due to any such 
delays, as Cost of the Work.  If any Separate Contractor shall assert a claim or bring an action 
against the Company alleging damage due to the fault or neglect of the Design/Builder, the 
Company shall immediately notify the Design/Builder, who shall defend such claim.  If it is 
determined that the Design/Builder was at fault, the Design/Builder shall pay all costs of defense, 
including attorneys’ fees, as well as any resulting judgment or settlement, as Cost of the Work, 
which shall be without change to the Schedule   If it is determined that the 
Design/Builder was not at fault, all costs of defense, including attorneys’ fees, shall be paid by 
the Company in accordance with the Change Order provisions of this 
Agreement. 
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3.2.7 Damage or Injury by Separate Contractors.  In the event that any Separate 
Contractor unnecessarily and unreasonably delays the Work by not cooperating with the 
Design/Builder, or by not affording the Design/Builder reasonable opportunity to perform the 
Work as stated herein, the Company shall, in such event, pay all reasonable direct incremental 
costs and expenses incurred by the Design/Builder due to any such delays, and shall grant an 
equitable time extension, pursuant to the Change Order provisions of this Agreement. 

3.3 Assignment of Separate Contracts. 

If the Company determines that it wishes to assign to the Design/Builder one or more 
contracts between the Company and a Separate Contractor, it shall give the Design/Builder 
written notice of such desire, including in such notice a copy of such contract for the 
Design/Builder's review and approval.  The Separate Contractor shall be fully qualified to 
perform the work under the to-be-assigned contract, shall possess the financial capability to 
perform its obligations under such to-be-assigned contract, and shall provide 100% payment and 
performance bonds covering such work from sureties meeting the standards set forth herein.  
Such contract shall contain provisions similar to those contained in the Design/Builder’s and/or 
Contractor’s agreements with their Subcontractors with respect to liability, indemnification, 
retainage, payment, labor and other material items.  Upon the Design/Builder’s approval of the 
assignment of such contract, such Separate Contractor shall cease to be a Separate Contractor 
and shall thereafter be deemed to be a Subcontractor of the Design/Builder,  

 
 

3.4 Company’s Right to Stop the Work.  

If the Design/Builder persistently fails to correct Work which is not in accordance with 
the requirements of the Contract Documents and this Agreement or persistently fails to carry out 
the Work in accordance with the Contract Documents, the Company, by written order signed by 
the Company, may deliver a notice to the Design/Builder setting forth that such a persistent and 
material failure is occurring and has occurred, and demanding that the Design/Builder commence 
a cure of such persistent and material failure within Days and diligently pursue such 
cure thereafter.  In the event that the cure is not commenced within such Day period 
and pursued diligently thereafter, the Company may, by a second written notice to the 
Design/Builder, order the Design/Builder to stop the Work, or any portion thereof, until the 
cause for such order has been eliminated; provided, however, that the right of the Company to 
stop the Work shall not give rise to a duty on the part of the Company to exercise this right for 
the benefit of the Design/Builder or any other person or entity and shall not give rise to any 
liability of the Company to the Design/Builder resulting from any delay (except to the extent that 
such order is found to be improper). 

3.5 Company’s Right to Carry out the Work. 

If the Design/Builder defaults or neglects to carry out the Work in accordance with the 
Contract Documents and fails within a Day period after receipt of written notice from 
the Company to commence and diligently continue correction of such default or neglect with 
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diligence and promptness, the Company may after such ay period give the 
Design/Builder a second written notice to correct such deficiencies within such  
Day period.  If the Design/Builder within such Day period after receipt of such 
second notice fails to commence and diligently continue to correct any deficiencies, the 
Company, without prejudice to other remedies the Company may have, may correct such 
deficiencies.  In such case an appropriate Change Order shall be issued deducting from payments 
then or thereafter due to the Design/Builder the cost of correcting such deficiencies, including 
compensation for additional services and expenses made necessary by such default, neglect or 
failure.  If payments then or thereafter due to the Design/Builder are insufficient to cover such 
amounts, the Design/Builder shall pay the difference to the Company. 

ARTICLE 4 
TIME 

4.1 Progress and Completion.  

The Design/Builder shall commence the Work immediately after the Effective Date and 
shall use commercially reasonable good faith efforts to achieve Substantial Completion by the 
dates set forth in the Schedule attached hereto as Exhibit H.  

4.2 Schedule Obligations.  

4.2.1 Contract Schedule.  The construction and completion of the Project shall be 
undertaken and completed in accordance with the Schedule, which shall define the construction 
activities, their sequences and elapsed completion time from the date of the Construction Notice 
to Proceed.  The Schedule shall set forth separate Substantial Completion Dates for each group 
of buildings.  The Scheduled Dates of Substantial Completion set forth in the Schedule shall not 
be modified except by a Modification or Change Order.   

4.2.2 Prosecution of the Work.  The Design/Builder shall use commercially 
reasonable good faith efforts to prosecute the Work so that the portion of the Work completed at 
any point in time is not less than as required by the Schedule.  If the rate of progress is such that 
the total amount of Work and/or the degree of completion of the Project accomplished by the 
Design/Builder within any time period required by the Schedule is less than the amount therein 
specified, the Design/Builder shall so notify the Company.   

4.3 Intentionally Deleted.  

4.4 Intentionally Deleted.  

4.5 Intentionally Deleted. 

4.6 Delays. 

4.6.1 Excusable Delays.  To the extent any of the following events results in an actual 
delay in the Work, such delay shall constitute an “Excusable Delay” (to the extent not set forth 
below, a delay will be considered an “Inexcusable Delay”). 



  

 
26 

7056179 

4.6.1.1 Failure or inability of the Company to make available access to housing 
units in accordance with the requirements of the Schedule. 

4.6.1.2 Failure or inability of the Company or the Design/Builder to obtain: (i) any 
and all necessary zoning changes, variances, code changes, permits, approvals and authorizations 
from federal, state, or local governments or quasi-governmental agencies or authorities or 
homeowner’s agencies or public interest groups; or (ii) failure to obtain any street or alley 
vacations required for the performance of the Work, except to the extent due to the fault or neglect 
of the Design/Builder. 

4.6.1.3 Delays resulting from the acts or omissions of Separate Contractors. 

4.6.1.4 Delays resulting from Force Majeure. 

4.6.1.5 Differing, unusual or concealed building conditions that could not 
reasonably have been anticipated by the Design/Builder in preparing the Schedule, including, 
without limitation, unforeseen existing code violations, limited access to units, impairing 
Design/Builder’s ability to perform the Work. 

4.6.1.6 Delays resulting from the existence or discovery of Hazardous Materials on 
the Site not brought to the Site by the Design/Builder and not required to be removed by the 
Design/Builder pursuant to Section 2.4.2 of this Agreement. 

4.6.1.7 Delays resulting from changes in Applicable Laws occurring after the 
Effective Date. 

4.6.1.8 Delays resulting from the acts or omissions of the Company and those 
within the control of the Company, or failure of performance by the Company or those within the 
control of the Company. 

4.6.2 Schedule Amendment Due to Excusable Delays.  The Design/Builder shall 
notify the Company of the Excusable Delay as soon as practicable, but in no event more than 

 Days after the Design/Builder becomes aware of the occurrence of the Excusable 
Delay.  Such notice shall describe the Excusable Delay and shall state the approximate number 
of Days the Design/Builder expects to be delayed.  After the cessation of the Excusable Delay, 
the Design/Builder shall notify the Company of the number of Days the Design/Builder believes 
that its activities were in fact delayed by the Excusable Delay.  In the event that the Excusable 
Delay arises as a result of a Change Order request by the Company, the request for an extension 
of time contained in the resulting Change Order proposal shall be deemed sufficient for purposes 
of this subsection. 

4.6.3 Decision by Company.  Within Days after cessation of an event 
giving rise to either an Excusable Delay or Inexcusable Delay, the Parties will use good faith 
efforts to agree on the extent to which the Work has been delayed and whether the delay is an 
Excusable Delay or an Inexcusable Delay.  In the absence of agreement between the Parties as to 
the then current status of Excusable Delays and Inexcusable Delays, the Company will provide 
the Design/Builder with written notice of the Company’s determination of the respective number 
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of Days of Excusable Delay and/or Inexcusable Delay within  Days after receipt by the 
Company of the Design/Builder’s written request for such determination.  The issuance by the 
Company of such a determination shall not, however, be deemed a concurrence by the 
Design/Builder of the matters set forth therein, and the Design/Builder may invoke the dispute 
resolution procedures with respect to such determination.  Pending completion of dispute 
resolution procedures, the Design/Builder may take such acceleration or other measures on 
account of the Company’s determination of Inexcusable Delay, and if completion of the dispute 
resolution procedures results in the Company’s determination being changed to Excusable Delay, 

 
 

4.6.4 Liquidated Damages.  In the event and to the extent there is an Inexcusable 
Delay in the Work and the actual date of Substantial Completion of a portion of the Work is later 
than the Scheduled Date of Substantial Completion for such portion of the Work as set forth on 
Exhibit H (and as adjusted pursuant to the terms of this Agreement), the Design/Builder shall be 
required to pay liquidated damages (“Liquidated Damages”) in an amount  

 
 
 
 
 
 
 
 

 

4.8 No Damages on Account of Delay.  

The Design/Builder and the Company acknowledge that in the event that the 
Design/Builder fails to achieve Substantial Completion of the Work by the dates established in 
the Schedule, as adjusted, the Company may incur damages.  Nevertheless, as part of the overall 
agreement between the Company and the Design/Builder, the Parties agree that the 
Design/Builder shall not be responsible for any damages, whether direct, indirect, special, 
consequential or punitive, incurred by the Company as a result of the failure of the 
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Design/Builder to achieve Substantial Completion of the Work on or before the dates set forth in 
the Schedule except as otherwise provided in Section 4.6.4 of this Agreement.  

ARTICLE 5 
PAYMENT AND COMPLETION;  

  

 
 

 

5.1.2 Payment.  The Company shall pay the Design/Builder in current funds for the 
Design/Builder’s performance of this Agreement  

 
   

 
 
 
 
 
 
 
 
 

 



  

 
29 

7056179 



  

 
30 

7056179 

5.2 Schedule of Values. 

The Design/Builder has submitted to the Company, and the Parties (including the United 
States Member) have agreed upon the schedule of values shown in Exhibit E which sets forth the 
various portions of the Work, This 
schedule of values shall be used as a basis for payment and shall be updated periodically.  All 
estimated construction costs not allocated to a trade work line item or to general conditions in the 
schedule of values shall be allocated to the Contingency and shall be utilized as described in 
Section 5.17. 

5.3 Applications for Payment.  

The Design/Builder shall deliver to the Company on or before the last Business Day of 
each month an Application for Payment covering the  

Provided the Application for Payment is 
received not later than the last Day of the month, the Company shall make payment to the 
Design/Builder not later than th ay of the following month.  If an Application 
for Payment is received by the Company after the last Day of the month, payment shall be made 
by the Company not later than Days after the Company receives the Application for 
Payment.  With each Application for Payment the Design/Builder shall submit such evidence as 
may be necessary to demonstrate costs incurred or estimated to be incurred on account of the 
Cost of the Work during such month and the percentage of completion of each category of Work 
including but not limited to: (i) conditional lien waivers, in form and substance consistent with 
the applicable statutes and acceptable to the Company, executed by the Design/Builder, the 
Contractor and all Subcontractors, materialmen and others who may have lien rights whose 
Construction Work is the subject of such Application for Payment and who have billings in 
excess of (ii) unconditional lien waivers in form and substance consistent with the 
applicable statutes and acceptable to the Company, executed by the Design/Builder, the 
Contractor and all Subcontractors, materialmen and others who may have lien rights whose 
Construction Work is the subject to the prior month’s Application for Payment and who have 
billings in excess o  or (iii) other reasonable documentation or evidence as required by 
the Company’s lender.  If the Company disputes any portion of an Application for Payment, it 
shall notify the Design/Builder in writing within Days of receipt, which notice shall set 
forth in detail those items disputed.  The Company shall not be required to make payment on 
account of items about which it has a good faith dispute. 
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5.5 Retainage. 

5.5.1 With respect to the Design Work,  

5.5.2 With respect to Construction Work, Retainage on the Construction Work 
shall be withheld until such Construction Work is  complete; thereafter, no further Retainage 
will be withheld.  No Retainage shall be withheld on account of Overhead, Fee, general 
conditions, or self-performed work payable directly to the Design/Builder or the Contractor or 
purchase orders entered into by the Design/Builder or the Contractor.  Retainage withheld on 
account of the Construction Work shall be released upon Substantial Completion of such 
Construction Work, les of the value of any uncompleted Construction Work or Punch list 
items relating to such buildings.  Retainage withheld on account of uncompleted Construction 
Work or Punch list items shall be released upon completion of such uncompleted Construction 
Work or Punch list items. All remaining Retainage shall be fully released withi Days 
of Final Completion of the entire Construction Work.  

5.6 Early Release of Subcontractor Retainage.  

If a Subcontractor has completed its portion of the Work (including all Punch list items) 
pursuant to any given Subcontract, the Design/Builder may request the Company to disburse the 
Retainage allocable to such Subcontractor, after delivering to the Company any necessary 
consent to such disbursement from such Subcontractor’s surety, in form reasonably satisfactory 
to the Company.  If the Company is reasonably satisfied that the Subcontractor’s Work has been 
completed in accordance with the Contract Documents, the Company shall disburse the 
Subcontractor’s share of Retainage.  Regardless of whether the Company has disbursed said 
Retainage to any Subcontractor, the warranty period with respect to such Work shall commence 
at Substantial Completion of the Work or designated portion thereof. 

5.7 Payment for On-Site and Off-Site Stored Materials.  

Payment shall be made on account of materials and equipment delivered and suitably 
stored at the Site for subsequent incorporation in the Work.  Payment shall be similarly be made 
for materials and equipment suitably stored off the Site, conditioned upon the Design/Builder 
furnishing evidence to the Company that (a) title to the materials and equipment will pass to the 
Company upon payment; (b) the materials and equipment are adequately insured; and (c) such 
other matters as the Company may reasonably request in order to protect its interests. 

5.8 Title to Construction Work.  

The Design/Builder warrants that title to all Construction Work covered by an 
Application for Payment shall pass to the Company no later than the time of payment.  The 
Design/Builder further warrants that upon submittal of an Application for Payment, all 
Construction Work for which Applications for Payment have been previously issued and 
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payments received from the Company shall, to the best of the Design/Builder’s knowledge, 
information and belief, be free and clear of liens, claims, security interests or encumbrances in 
favor of the Design/Builder, Team Subcontractor, Subcontractors, material suppliers, or other 
persons or entities making a claim by reason of having provided labor, materials and equipment 
relating to the Construction Work. 

5.9 Withholding of Payment. 

The Company may withhold payment on account of an Application for Payment to the 
extent necessary to protect the Company from loss because of: 

5.9.1  

5.9.2  
 

5.9.3  
  

5.9.4  
  

When the above reasons for withholding payment are removed, payment shall be made for 
amounts previously withheld.  Prior to any withholding pursuant to this Section, the Company 
shall meet with the Design/Builder to discuss potential withholding, and attempt in good faith to 
resolve such issue without the need for withholding.  Amounts withheld pursuant to Section 
5.9.2 shall bear interest at the rate of from the date the funds would 
otherwise have been due until paid.  In lieu of withholding, the Design/Builder may provide 
assurances or collateral reasonably satisfactory to the Company. 

5.10 Failure of Payment; Interest.  

If the Company does not pay the Design/Builder within Days after the date 
established herein the amount set forth in the Application for Payment (or such lesser amount as 
the Company claims in good faith is due in accordance with the provisions hereof), then the 
Design/Builder may, upon Days’ written notice to the Company, stop the 
Work with respect to nonpayment of undisputed amounts until payment of such amount owing 
has been received.  The Schedule hall be equitably adjusted on account of such 
stoppage, including, but not limited to, compensation for shut-down, delay and start-up.  In 
addition, all amounts due and unpaid shall bear interest from the date payment is due until paid at 
the rate of  

5.11 Substantial Completion.  

When the Design/Builder considers that a building, unit or other portion of the Work is 
Substantially Complete, the Design/Builder shall prepare and submit to the Company a 
comprehensive list of Punch list items relating to such building, unit or other portion of the 
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Work.  The Design/Builder shall proceed promptly to complete and correct Punch list items.  
Failure to include an item on the Punch list does not alter the responsibility of the Design/Builder 
to complete all Work relating to such building, unit or other portion of the Work, in accordance 
with the Contract Documents.  Upon receipt of the Punch list, the Company will make an 
inspection to determine whether Substantial Completion of the building, unit or other portion of 
the Work has occurred.  The Certificate of Substantial Completion for each building shall state 
the date of Substantial Completion and shall be executed by the Company and the 
Design/Builder.  At Substantial Completion of each building, the Company will become 
responsible for utilities, security, maintenance, and any insurance for the building, unit or other 
portion of the Work.  If the Company and the Design/Builder cannot agree as to the appropriate 
date of Substantial Completion of a building, such issue shall be submitted for dispute resolution 
in accordance with the procedures set forth in this Agreement.  Notwithstanding such 
disagreement, the Design/Builder shall diligently proceed with completion of the Punch list 
items with completion not later than ays after the date of Substantial Completion, 
except for long lead items. Warranties required by the Contract Documents shall commence, 
with respect to each building, on the date of Substantial Completion of such building, unless 
otherwise provided in the Contract Documents. 

5.12 Partial Occupancy or Use.  

The Company may occupy or use any completed or partially completed portion of the 
Construction Work at any stage when such portion is designated by separate written agreement 
with the Design/Builder, provided such occupancy or use is consented to by the insurer of the 
Project and authorized by public authorities having jurisdiction over the Construction Work.  
Such partial occupancy or use may commence whether or not the portion is Substantially 
Complete, provided the Company and the Design/Builder have accepted in writing the 
responsibilities assigned to each of them for payment, security, maintenance, heat, utilities, 
damage to the Construction Work and insurance, and have agreed in writing concerning the 
period for correction of the Construction Work and commencement of warranties required by the 
Contract Documents.  Immediately prior to such prior occupancy, the Company and the 
Design/Builder shall jointly inspect the area to be occupied in order to determine and record the 
condition of the Construction Work.  Unless otherwise agreed, partial occupancy or use of a 
portion of the Construction Work shall not constitute acceptance of Work not complying with the 
requirements of the Contract Documents.   

5.13 Final Completion and Final Payment.  

5.13.1 Final Completion of a Building. When the Design/Builder considers that a 
building, unit or other portion of the Work is Finally Complete, the Design/Builder shall so 
notify the Company.  The Certificate of Final Completion shall set forth the date of Final 
Completion for such building, unit or other portion of the Work and shall be executed by the 
Company and the Design/Builder.  If the Company and the Design/Builder cannot agree as to the 
appropriate date of Final Completion of a building, unit or other portion of the Work, such issue 
shall be submitted for dispute resolution in accordance with the procedures set forth in this 
Agreement. 
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5.13.2 Conditions Precedent to Final Payment on Account of a Building.  Neither 
final payment nor any final release of Retainage shall become due until the Design/Builder 
submits to the Company: 

5.13.2.1 an affidavit that payrolls, bills for materials and equipment, and other 
indebtedness connected with the building have been paid or otherwise satisfied; 

5.13.2.2 a certificate evidencing that insurance required by the Contract Documents 
to remain in force is currently in effect and will not be cancelled or allowed to expire until at least 
thirty (30) Days’ prior written notice has been given to the Company; 

5.13.2.3 consent of Surety to final payment of the entire Work; and 

5.13.2.4 if required by the Company, other data establishing payment or 
satisfaction of obligations, such as receipts, releases and waivers of liens, claims, security interests 
or encumbrances arising out of the Contract Documents.  If the Team Subcontractor or 
Subcontractor refuses to furnish a release or waiver required by the Company, the Design/Builder 
may furnish a bond satisfactory to the Company to indemnify the Company against such lien. 

5.13.3 Delay in Final Completion.  If, after Substantial Completion of the Work on 
account of a building, Final Completion of such building is materially delayed through no fault 
of the Design/Builder or by the issuance of additional Change Orders or Change Directives by 
the Company, the Company shall, upon request of the Design/Builder, and without terminating 
this Agreement, make payment of the balance due for that portion of the building fully 
completed.  If the remaining balance for the building not fully completed is less than the 
Retainage applicable thereto, such payment shall be made under the terms and conditions 
governing final payment, except that it shall not constitute a waiver of claims by either the 
Design/Builder or the Company. 

5.13.4 Waiver of Claims at Final Payment.  

5.13.4.1 Acceptance of final payment for the entire Work by the Design/Builder 
shall constitute a waiver of affirmative claims by the Design/Builder, except those previously 
made in writing and identified as unsettled at the time of final payment. 

5.13.4.2 The making of final payment for the entire Work by the Company shall 
constitute a waiver of claims by the Company, except those arising from (a) liens, claims, security 
interests and encumbrances arising out of the Work after final payment, or identified in writing as 
unsettled at the time of final payment; (b) latent defects arising after final payment; or (c) the 
terms of warranties required by the Contract Documents or this Agreement. 

5.14 Allowances. 

 
tems covered by allowances shall be supplied for such amounts and by such 

persons or entities as the Company may direct, but the Design/Builder shall not be required to 
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employ persons or entities against which the Design/Builder makes reasonable objection.  Unless 
otherwise provided in the Contract Documents: 

5.14.1 materials and equipment under an allowance shall be selected promptly by the 
Company to avoid delay in the Work, provided that the Company shall be given no less time 
than provided in Exhibit J; 

5.14.2 allowances shall cover the cost to the Design/Builder of materials and equipment 
delivered at the Site and all required taxes, less applicable trade discounts;  

5.14.3 allowances shall cover Design/Builder’s costs for unloading and handling at the 
Site labor, installation costs and other expenses; and 

5.15 Superintendent. 

The Design/Builder shall cause the Contractor to employ a competent superintendent and 
necessary assistants who shall be in attendance at the Site during performance of the 
Construction Work.  The superintendent shall represent the Contractor, and communications 
given to the superintendent shall be as binding as if given to the Contractor.  Important 
communications shall be confirmed in writing.  Other communications shall be similarly 
confirmed on written request in each case. 

5.16 Documents and Samples at the Site. 

The Design/Builder shall maintain at the Site for the Company one record copy of the 
drawings, specifications, addenda, Change Order and other Modifications, in good order and 
marked currently to record changes and selections made during construction, and in addition 
approved Shop Drawings, Product Data, Samples and similar required submittals.  The 
Design/Builder shall also prepare one reproducible set of as-built drawings.  These shall be 
provided to the Company within a reasonable time after Final Completion of the Work. 

5.17 Contingency. 

The Design/Builder and the Company acknowledge that the GMP contains a line item 
entitled “Contingency,” and the schedule of values attached as Exhibit E, shows that the initial 
amount of the Contingency is Such Contingency shall be increased by amounts not 
expended on other line items in the schedule of values other than Fee and Overhead, and shall be 
decreased by additional amounts required to be expended on other line items in the schedule of 
values other than Fee and Overhead.  The Contingency is for the sole use of the Design/Builder 
for items within the Scope of Work of the Design/Builder, and is not for use by the Company for 
items that are a Change Order to the Design/Builder.  To the extent funds remain in the 
Contingency as of the date of Final Completion of the entire Project,  
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which shall be paid as set forth in the Operating Agreement.  
Notwithstanding the foregoing, increase in the line item amount for General Conditions in excess 
of f the value thereof shall require the approval of the Company, in each 
case such approval not to be unreasonably withheld. 

ARTICLE 6 
CHANGES IN THE WORK; CLAIMS 

6.1 Changes.  

Changes in the Work shall be performed under applicable provisions of the Contract 
Documents, and the Design/Builder shall proceed promptly, unless otherwise provided in the 
Change Order or Change Directive.  If unit prices are stated in the Contract Documents or 
subsequently agreed upon, and if quantities originally contemplated are so changed in a proposed 
Change Order or Change Directive that application of such unit prices to quantities of Work 
proposed will cause substantial inequity to the Company or the Design/Builder, the applicable 
unit prices shall be equitably adjusted.  

   

6.2 Change Directives.  

The following procedures shall apply with respect to Change Directives: 

6.2.1 Any Change Directive with an apparent value in excess of must be 
approved by both the Managing Member and the United States Member.  The United States 
Member shall respond to any Change Directive within Days of receiving the 
request for a Change Directive.  Upon receipt of a Change Directive signed by the Company, the 
Design/Builder shall promptly proceed with the change in the Work involved and advise the 
Company of the Design/Builder’s agreement or disagreement with the method, if any, provided 
in the Change Directive for determining the proposed adjustment in t he Schedule.  If 
the Design/Builder receives a written communication signed by the Company, which the 
Design/Builder believes is a Change Directive, but is not so identified, it shall not proceed with 
the change in the Work until it receives from the Company a written confirmation that such 
communication is in fact a Change Directive. 

6.2.2 A Change Directive signed by the Design/Builder indicates the agreement of the 
Design/Builder with the contents thereof, and shall convert the Change Directive to a Change 
Order. 

6.2.3  
 

  In such case, the Design/Builder shall keep and present, in such form as 
the Company may request, an itemized accounting, together with appropriate supporting data. 

6.2.4 Pending final determination of cost to the Company, amounts not in dispute shall 
be included in Applications for Payment.   
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  When both additions and credits covering related Work or 
substitutions are involved in a change, the allowance for Overhead and Fee shall be figured on 
the basis of net increase, if any, with respect to that change. 

6.2.5 I  
 

 

6.3 Change Proposals.  

If the Company requests the Design/Builder to submit a Change Proposal and thereafter 
the Company elects not to proceed with the Change Order contemplated therein, a Change Order 
shall be issued to reimburse the Design/Builder for any costs incurred by the Design/Builder on 
account of such Change Proposal, but only to the extent the Change Order contemplated by such 
Change Proposal involves a material change to the scope of the Work.  To the extent the 
preparation of such Change Proposal impacts the Schedule (e.g., other Work is suspended 
pending a decision on such Change Proposal or the Design Work is delayed due to the 
preparation of the Change Proposal), an equitable adjustment in the Schedule shall be made. 

6.4 Claims.  

In addition to submitting Change Proposals in response to the request of the Company, 
the Design/Builder may submit one or more claims in the form of Change Proposals for any 
requested adjustment in the Schedule permitted pursuant to the provisions of this 
Agreement.  In such cases, the Design/Builder shall give the Company written notice within 

Days after it becomes aware of the event giving rise to the Change Proposal.  
The Company shall have Days after receipt of the Design/Builder’s notice to 
either confirm or refute the basis for the Change Proposal.  If either the Design/Builder or the 
Company becomes aware of an act or omission of the other which would give rise to a breach of 
contract action, such party shall notify the other within a reasonable time after becoming aware 
of such act or omission.  Failure to give any notice required by this Article 6 shall be deemed a 
waiver of the right of the claiming party to recover, but only to the extent the delay in giving 
notice prejudices the rights of the non-claiming party. 

6.5 Payment on Account of Change Orders and/or Excusable Delays. 

 
 

 

 
 

 

6.5.1.2  
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6.5.1.3  
 

6.5.2 Design Work.  For Change Orders including additional Design Work,  

6.5.2.1  
 
 
 
 
 
 
 
 
 
 

 

6.5.2.2  
 

6.5.2.3  
 

6.5.3 Decreased Scope.  With respect to Change Orders which decrease the Scope of 
Work described on Exhibit A,  

 
 
 
 

  

6.6 Changes on Account of Delay in Commencement of Work. 

In the event the commencement of the Project is delayed beyond June 10, 2011 for any 
reason other than the fault of the Design/Builder,  

 

6.7  
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6.8 Time Extensions on Account of Change Orders. 

The Design/Builder shall be entitled to a time extension in connection with any Change 
Order to the extent its time of performance is extended due to such Change Order.    

ARTICLE 7 
TRANSFER OF CARE, CUSTODY AND CONTROL 

7.1 Care, Custody and Control by Design/Builder During Construction. 

The Design/Builder shall be responsible for care, custody and control of the Project, or 
portion thereof, including responsibility for compliance with applicable safety and environmental 
laws, rules, regulations and orders related to the Project from issuance of the Construction Notice 
to Proceed until Final Completion.  The Design/Builder shall not be responsible for damages, 
care, custody and control of the existing housing units unless damage is the direct result from the 
Design/Builder or associated contractors. 

7.2 Substantial Completion; Partial Occupancy or Use. 

At Substantial Completion of the Work, or portion thereof, the care, custody and control thereof 
shall pass to the Company.  In any event, the care, custody, and control of the Project or portion 
thereof shall pass to the Company no later than the time when the Company takes physical 
possession thereof.  From and after the date of the transfer of the care, custody, and control of the 
Site or portion thereof, the Company shall assume all risks of physical loss or damage thereto 
and shall, and does hereby, release the Design/Builder from and the Company will and shall 
cause its insurers to waive rights of subrogation against the Design/Builder and its suppliers and 
Subcontractors for loss or damage to the Project or portion thereof which may thereafter occur.  
In the event that loss or damage to the Project or portion thereof occurring after Substantial 
Completion is due to the negligence of the Design/Builder or defective Work performed by the 
Design/Builder, the Design/Builder shall be responsible for any insurance deductibles paid by 
the Company on account of such negligence or defective Work.  Notwithstanding the foregoing 
to the contrary, nothing in this Section 7.2 shall limit the Design/Builder’s warranty obligations 
set forth in this Agreement.  

ARTICLE 8 
SUBCONTRACTORS 

8.1 Team Subcontractors.  

The Design/Builder shall enter into a Team Subcontract with the Contractor pursuant to 
which the Design/Builder shall delegate the construction responsibilities contained in this 
Agreement to the Contractor.  The Team Subcontracts shall require each Team Subcontractor, to 
the extent of the Work to be performed by such Team Subcontractor, to assume towards the 
Design/Builder all the obligations and responsibilities which the Design/Builder by the Contract 
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Documents assumes towards the Company.  All Team Subcontracts shall incorporate the terms 
of this Agreement and the Contract Documents to the extent applicable to the Work to be 
performed by the Team Subcontractor.  Each Team Subcontract shall expressly preserve and 
protect the rights of the Company under the Contract Documents with respect to the Work to be 
performed by the Team Subcontractor so that the subcontracting thereof will not prejudice such 
rights, and shall include a provision granting to the Company the right to succeed to the interest 
of, or otherwise accept an assignment of, such Team Subcontract, but only in the event of a 
termination of this Agreement by the Company due to the existence of a Design/Builder Event of 
Default.  Any such assignment shall be subject to the prior rights of the surety, if any, obligated 
under bond relating to the Agreement.  

8.2 Subcontracts.  

8.2.1 Incorporation of Contract Documents.  The Design/Builder shall enter into 
Subcontracts with various Subcontractors for portions of the Work delegated pursuant to the 
Team Subcontracts.  The Subcontracts shall require each Subcontractor, to the extent of the 
Work to be performed by such Subcontractor, to assume towards the Team Subcontractor all the 
obligations and responsibilities which the Team Subcontractor by the Team Subcontracts 
assumes towards the Design/Builder.  All Subcontracts shall incorporate the terms of the relevant 
Team Subcontract, this Agreement and the Contract Documents to the extent applicable to the 
Work to be performed by the Subcontractor.    

8.2.2 Assignment of Subcontracts.  Each Subcontract shall expressly preserve and 
protect the rights of the Company under the Contract Documents with respect to the Work to be 
performed by the Subcontractor so that the subcontracting thereof will not prejudice such rights, 
and shall include provisions (a) granting to the Design/Builder the right to succeed to the interest 
of, or otherwise accept an assignment of, such Subcontract, but only in the event of a termination 
of  the Team Subcontract by the Design/Builder (or its assignee) due to the existence of a default 
by the Team Subcontractor; and (b) granting to the Company the right to succeed to the interest 
of, or otherwise accept an assignment of, such Subcontract, but only in the event of a termination 
of this Agreement by the Company due to the existence of a Design/Builder Event of Default and 
a further termination of the Team Subcontract by the Company.  Any such assignment shall be 
subject to the prior rights of the surety, if any, obligated under bond relating to the Team 
Subcontract. 

8.3 Self-Performed Work.  The Contractor may perform portions of the Construction Work 
with its own personnel or pursuant to Subcontracts with affiliates of the Contractor (“Self-
Performed Work”).  With respect to such Self-Performed Work, the Contractor shall be deemed 
to be a Subcontractor for purposes of calculating amounts payable under Change Orders.  The 
terms and conditions under which the Contractor or its affiliates perform Self-Performed Work 
shall be competitive and at market rates.   
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8.4 Subcontractor Bids.  The Design/Builder shall use commercially reasonable efforts to 
obtain a minimum of three bids from qualified subcontractors for each trade that will provide 
labor and materials for the Project having a value in excess of The Design/Builder 
will then select the subcontractor that represents the best value for the Project.   

 
 
 
 
 
 
 
 
 
 

   

ARTICLE 9 
INSURANCE AND BONDS; INDEMNIFICATION 

9.1 Insurance to be Provided by the Design/Builder.  

The Design/Builder shall provide the insurance required of it by the provisions of Exhibit 
L hereto, the cost of which shall be paid by the Design/Builder as a Cost of the Work.   

9.2 Insurance to be Provided by the Company.  

The Company shall provide the insurance required of it by the provisions of Exhibit L, 
 

9.3 Payment and Performance Bonds. 

9.3.1 The Design/Builder shall furnish and deliver to the Company and the 
Design/Builder the Payment and Performance Bonds.  The Design/Builder shall deliver the 
Payment and Performance Bonds prior to, and as a condition precedent to, commencement of the 
Construction Work at the Site.   

9.3.2 The Payment and Performance Bonds shall be furnished on behalf of the 
Contractor, shall name the Design/Builder and the Company as co-obligees,  

Prior to the commencement of the Work on any 
alternate under the Construction Agreement (“Alternate”), the Surety that issued the relevant 
Payment and Performance Bond shall approve the inclusion of such Alternate in the coverage 
provided by the Payment and Performance Bond.  The Design/Builder shall require the 
Contractor to provide additional payment and performance bonds, either through Subcontractor 
payment and performance bonds or Contractor furnished payment and performance bonds, so 
that the combined value of the Subcontractor and Contractor payment and performance bonds 
exceeds the entire Cost of the Work in the Construction Agreement, as and when provided in the 
Construction Agreement.  All payment and performance bonds issued pursuant to this Section 
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(including, without limitation, subcontractor payment and performance bonds) shall name the 
Design/Builder, the Company and the Trustee as co-obligees, and shall be in the forms set forth 
on Exhibit N-1 (with respect to Contractor-furnished payment and performance bonds) or 
Exhibit N-2 (with respect to Subcontractor-furnished payment and performance bonds).  All 
payment and performance bonds issued with respect to the Contractor shall be issued by a 
Surety.  All other payment and performance bonds shall be issued by sureties that appear on the 
approved list of sureties issued by the United States Department of Treasury. 

9.4 Indemnification. 

9.4.1 Indemnification by Design/Builder.   
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

9.4.2 Indemnification by Company.   
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9.4.3 The Company’s Property.  As provided by Article 7 hereof, as between the 
Design/Builder and the Company, the Company assumes responsibility and risk for all loss of or 
damage to property owned by or in the custody of the Company, however such loss or damage 
shall occur, and agrees to maintain appropriate property damage insurance fully covering said 
property from such risk naming the Design/Builder as additional insured and does hereby and 
shall cause its insurers to waive rights of subrogation against the Design/Builder and its suppliers 
and Subcontractors under any insurance which the Company may carry. 

9.5 Company Agreement. 

The Company, on its own behalf and on behalf of the Company’s officers, directors, 
agents and affiliates, agrees that no contract claim shall be made against the Contractor for 
obligations of the Design/Builder unless the Company is expressly authorized to do so pursuant 
to the provisions of this Agreement, including, but not limited to, a claim alleging that the 
Design/Builder’s corporate status should be ignored in favor of claims against the Contractor. 

ARTICLE 10 
PROTECTION OF PERSONS AND PROPERTY 

10.1 Safety Precautions and Programs.  

10.1.1 Site Safety.  The Design/Builder shall be responsible for initiating, maintaining 
and providing supervision of safety precautions and programs in connection with the Work, and 
shall also comply with any and all insurance carrier-mandated safety requirements and programs. 

10.1.2 Notices.  In connection with the performance of the Work, the Design/Builder 
shall give notices and comply with Applicable Laws bearing on the safety of persons and 
property and their protection from damage, injury or loss. 

10.2 Safety of Persons and Property.  
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10.2.1 Reasonable Precautions.  The Design/Builder shall take reasonable precautions 
for the safety of, and shall provide reasonable protection to prevent damage, injury or loss to: 

10.2.1.1 employees on the Work and other persons who may be affected thereby; 

10.2.1.2 the Work and materials and equipment to be incorporated therein, whether 
in storage on or off the Site under care, custody or control of the Design/Builder; and 

10.2.1.3 other property at the Site or adjacent thereto, such as trees, shrubs, lawns, 
walks, pavements, roadways, structures and utilities not designated for removal, relocation or 
replacement in the course of the Construction Work. 

10.2.2 Safeguards.  The Design/Builder shall erect and maintain, as required by existing 
conditions and performance of the Work, reasonable safeguards for safety and protection, 
including posting danger signs and other warnings against hazards, promulgating safety 
regulations and notifying Company and users of adjacent sites and utilities, and shall comply 
fully with the requirements of the Occupational Safety and Health Administration (“OSHA”). 

10.2.3 Use of Explosives.  When use or storage of explosives or other hazardous 
materials or equipment or unusual methods are necessary for execution of the Construction 
Work, the Design/Builder shall exercise utmost care and carry on such activities under 
supervision of properly qualified personnel. 

10.2.4 Remedy of Damage.  The Design/Builder shall promptly remedy damage and 
loss (other than damage or loss under property insurance required by Exhibit L to be carried by 
the Company or the Company’s Separate Contractors) to property referred to in Sections 10.2.1.2 
and 10.2.1.3 caused in whole or in part by the Design/Builder or anyone directly employed by or 
in control of Design/Builder and for whose acts Design/Builder may be liable and for which the 
Design/Builder is responsible under Sections 10.2.1.2 and 10.2.1.3, except damage or loss 
attributable to acts or omissions of the Company, Separate Contractors or anyone directly or 
indirectly employed by either of them, or by anyone for whose acts either of them may be liable, 
and not attributable to the fault or negligence of the Design/Builder.  The foregoing obligations 
of the Design/Builder are in addition to the Design/Builder’s obligations under Section 9.4; 
provided, however, that the Design/Builder’s obligations hereunder shall include only those costs 
necessary to repair property damaged or lost (except to the extent professional liability insurance 
proceeds are available therefor pursuant to the provisions of Section 9.4).   All costs incurred by 
the Design/Builder in connection with its obligations under this Section 10.2.4 shall be paid as 
Cost of the Work    

10.2.5 Designation of Safety Coordinator.  The Design/Builder shall designate or 
cause to be designated a responsible member of its organization at the Site who has the 
responsibility for the prevention of accidents. 

10.2.6 Loads.  The Design/Builder shall not load or permit any part of the Construction 
Work or the Site to be loaded so as to endanger anyone’s safety. 

10.3 Security. 
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The Design/Builder shall take any and all precautions that may be reasonably necessary 
to render all portions of the Work, the Site and any adjacent areas affected by the Work secure in 
all material respects, to decrease the likelihood of accidents, and to avoid vandalism and other 
contingencies which are liable to delay the Work or give rise to claims or liabilities.  The 
Design/Builder shall furnish and install all necessary facilities to provide safe means of access to 
all points where Work is being performed.  The Design/Builder shall take all precautions and 
measures as may be reasonably necessary to secure the Site during the actual hours Work is 
being performed by the Design/Builder. 

10.4 Damage to Property at the Site.  

The Design/Builder shall be responsible for damage to property only to the extent related 
to direct damage caused by the Design/Builder or associated contractors.  The costs and expenses 
incurred by the Design/Builder pursuant to its obligations under this Article shall be paid by the 
Design/Builder as Cost of the Work to the extent that such costs and expenses are in excess of or 
are not covered by required insurance, and to the extent of any deductibles, unless caused by 
Force Majeure, in which case the provisions of Article 6 shall govern.   

10.5 Damage to Property of Others. 

The Design/Builder shall avoid damage, as a result of the Design/Builder’s operations, to 
existing sidewalks, curbs, streets, alleys, pavements, utilities, adjacent property, the work of 
Separate Contractors and the property of the Company.  The Design/Builder shall repair any 
such damage caused by the operations of the Design/Builder and shall bear the expense relating 
thereto as a Cost of the Work to the extent that such costs and expenses are in excess of or are 
not covered by required insurance, and to the extent of any deductible. 

10.6 Failure of Design/Builder to Repair Damage.  

If the Design/Builder fails to commence the repair of damage to property as set forth in 
this Article, and diligently pursue such repair, then the Company, after Days prior 
written notice to the Design/Builder (provided the Design/Builder has not commenced such 
repair during such Day period), may elect to repair such damages with its own forces 
and to deduct from payments due or to become due to the Design/Builder amounts paid or 
incurred by the Company in correcting such damage. 

10.7 Emergencies.  

In an emergency affecting the safety of persons or property, the Design/Builder shall act, 
at the Design/Builder’s discretion, to prevent threatened damage, injury or loss.  The United 
States Member shall have the authority to immediately suspend work when life threatening 
safety violations or practices are observed or found. Additional costs or extensions of time 
claimed by the Design/Builder on account of an emergency not caused by the fault or neglect of 
the Design/Builder shall be determined as provided in Section 6.2 hereof. 

ARTICLE 11 
DISPUTES 
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11.1 Disputes between Company and Design/Builder.  

In the event of any dispute arising between the Company and the Design/Builder 
regarding any part of this Agreement or the Contract Documents, or the Parties’ obligations or 
performance thereunder, either Party may institute the dispute resolution procedures set forth 
herein.  The Parties shall continue performance of their respective obligations hereunder 
notwithstanding the existence of a dispute. 

11.2 Dispute Resolution Procedures.  

11.2.1 Initial Meeting to Resolve Disputes.  Either Party may from time to time call a 
special meeting for the resolution of disputes that would have a material impact on the cost or 
progress of the Project.  Such meeting shall be held at the Design/Builder’s offices within  

Days of written request therefor, which request shall specify in reasonable detail the 
nature of the dispute.  The meeting shall be attended by the Company’s Authorized 
Representative, the Design/Builder’s Authorized Representative  

 
 
 
 

  

11.2.2 Mediation.  

11.2.2.1 If the dispute has not been resolved within Days after the 
special meeting has been held, a mediator, mutually acceptable to the Parties and experienced in 
design and construction matters, shall be appointed.  The cost of the mediator shall be shared by 
the Parties.  The mediator shall be given written statements of the Parties and may review the Site 
and any relevant documents.  The mediator shall call a meeting of the Parties within  

Days after his/her appointment, which meeting shall be attended by the Company's 
Authorized Representative, the Design/Builder’s Authorized Representative and any other person 
who may be affected in any material respect by the resolution of such dispute.  Such Authorized 
Representatives shall have authority to settle the dispute;  

 
  During such Day period, the mediator may 

meet with the Parties separately.  

11.2.2.2 No minutes shall be kept with respect to any mediation proceedings, and 
the comments and/or findings of the mediator, together with any written statements prepared, shall 
be non-binding, confidential and without prejudice to the rights and remedies of any Party.  The 
entire mediation process shall be completed within Days of the date upon 
which the initial special meeting is held, unless the Parties agree otherwise in writing.  If the 
dispute is settled through the mediation process, the decision will be implemented by written 
agreement signed by the Parties. 

11.2.3 Arbitration.  
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11.2.3.1 Any controversy or dispute not resolved through non-binding mediation 
shall be settled by binding arbitration.  Either Party may initiate arbitration by giving written 
notice to the other Party after exhausting the mediation procedures set forth herein.  The notice 
shall state the nature of the claim or dispute, the amount involved, if any, and the remedy sought.  
The Company or the Design/Builder shall be entitled to (a) consolidate any arbitration involving 
Design/Builder with related arbitrations involving other parties; or (b) join any other parties to 
such arbitration. 

11.2.3.2 The dispute shall be submitted to an independent arbitrator mutually 
selected by the Parties. If the dispute has a value in excess of  
then at the election of either Party, there shall be a panel of three arbitrators.   If the Parties do not 
mutually agree on an arbitrator or arbitrators who is/are willing and able to serve, the Parties shall 
then utilize the American Arbitration Association (or another entity acceptable to the Parties) to 
provide the required independent arbitrator(s).  The decision of the appointed independent 
arbitrator(s) shall be final and binding on the Parties.  In rendering a decision, the arbitrator(s) 
shall comply with the Construction Industry Arbitration Rules of the American Arbitration 
Association in effect as of the Effective Date.  The arbitrator(s) shall have no direct or indirect 
social, political or business relationship of any sort with any of the Parties, their respective legal 
counsel, or any other person or entity materially involved in the Project. 

ARTICLE 12 
EVENTS OF DEFAULT AND REMEDIES; TERMINATION 

12.1 Design/Builder Events of Default.  

Each of the following shall be considered a “Design/Builder Event of Default”: 

12.1.1 if the Design/Builder persistently fails or neglects to carry out the Work in 
accordance with the provisions of the Contract Documents, and fails, after  
Days written notice from the Company, to commence a cure to correct such failure or neglect 
and thereafter diligently pursue such cure to completion; 

12.1.2 if the Design/Builder materially breaches this Agreement and fails, after  
Days written notice from the Company, to commence a cure to correct such breach and 

thereafter diligently pursues such cure to completion (such breach to include, but not be limited 
to, failure to make payment to the Team Subcontractor for materials or labor in accordance with 
the respective agreements between the Design/Builder and the Team Subcontractor or persistent 
disregard of Applicable Laws);  

12.1.3 if a custodian, trustee or receiver is appointed for the Design/Builder, or if the 
Design/Builder becomes insolvent or bankrupt, is generally not paying its debts as they become 
due or makes an assignment for the benefit of creditors, or the Design/Builder causes or suffers 
an order for relief to be entered with respect to it under applicable Federal bankruptcy law or 
applies for or consents to the appointment of a custodian, trustee or receiver for the 
Design/Builder, or bankruptcy, reorganization, arrangement or insolvency proceedings, or other 
proceedings for relief under any bankruptcy or similar law or laws for the relief of debtors, are 
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instituted by or against the Design/Builder, and in any of the foregoing cases such action is not 
discharged or terminated within ays of its institution. 

12.2 Remedies of the Company upon a Design/Builder Event of Default.  

12.2.1 Termination of Agreement.  Upon the occurrence of a Design/Builder Event of 
Default, the Company shall have the right to terminate this Agreement upon  

Days written notice to the Design/Builder, provided that the Design/Builder has not 
commenced a cure within such Day period and thereafter continues to 
diligently cure until completion. Without prejudice to any other rights or remedies of the 
Company, the Company, upon any such termination, subject to any prior rights of the Surety, 
may: 

12.2.1.1 take possession of the Site and of all materials, equipment, tools and 
construction equipment thereon owned by the Design/Builder; 

12.2.1.2 accept assignment of the Team Subcontracts and/or Subcontracts; and 

12.2.1.3 finish the Work by whatever reasonable method the Company may deem 
expedient. 

When the Company terminates this Agreement as aforesaid, the Design/Builder shall not 
be entitled to receive further payment until the Work is finished.   

 
   

 
 

12.3 Company Events of Default.  

Each of the following shall be considered a “Company Event of Default”: 

12.3.1 if the Work is stopped for a period of Days through no act or fault of 
the Design/Builder for any of the following reasons: 

12.3.1.1 issuance of an order of a court or other public authority having 
jurisdiction; 

12.3.1.2 an act of government, such as a declaration of national emergency, making 
material unavailable; 

12.3.2 if the Work is stopped for a period of Days through no act or fault of 
the Design/Builder because the Company has not made payment of undisputed amounts set forth 
in an Application for Payment within the time stated in the Contract Documents; 
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12.3.3 if the Work is stopped for a period of Days pursuant to the provisions 
of Section 3.1.5 because the Company has not provided the financial information required by 
Section 3.1.5; or  

12.3.4 if a custodian, trustee or receiver is appointed for the Company, or if the 
Company becomes insolvent or bankrupt, is generally not paying its debts as they become due or 
makes an assignment for the benefit of creditors, or the Company causes or suffers an order for 
relief to be entered with respect to it under applicable Federal bankruptcy law or applies for or 
consents to the appointment of a custodian, trustee or receiver for the Company, or bankruptcy, 
reorganization, arrangement or insolvency proceedings, or other proceedings for relief under any 
bankruptcy or similar law or laws for the relief of debtors, are instituted by or against the 
Company, and in any of the foregoing cases such action is not discharged or terminated within 
sixty (60) Days of its institution. 

12.4 Remedies of the Design/Builder upon a Company Event of Default. 

If a Company Event of Default exists and is continuing, the Design/Builder may, upon 
Days additional written notice to the Company, terminate this Agreement and 

recover from the Company payment for Work performed and for proven loss with respect to 
materials, equipment tools, construction equipment, and services rendered, including reasonable 
overhead and profit. 

12.5 Representations and Remedies. 

Except as otherwise provided in this Agreement, no remedy under the terms of this 
Agreement is intended to be exclusive of any other remedy, but each and every such remedy 
shall be cumulative and shall be in addition to any other remedies, existing now or hereafter, at 
law, in equity or by statute.  No delay or omission to exercise any right or power accruing shall 
impair any such right or power nor shall it be construed to be a waiver of any Event of Default or 
acquiescence therein, and every such right and power may be exercised from time to time as 
often as may be deemed expedient. 

12.6 Termination or Suspension for Convenience.  

12.6.1 Termination for Convenience.  The Company may terminate this Agreement, or 
any portion of Work to be performed hereunder at any time by a notice in writing from the 
Company to the Design/Builder only if the United States Member terminates the Managing 
Member for default under the provisions of the Operating Agreement.   In such case, the 
Company shall pay to the Design/Builder all funds due the Design/Builder for Work performed 
up to the date of termination, plus all demobilization and close-out costs, including, but not 
limited to, any amounts payable to the Team Subcontractor and Subcontractors for early 
termination, plus reasonable overhead and profit on Work performed.  All funds due hereunder, 
including unpaid Retainage, shall be released within Days of termination of this 
Agreement for convenience.  

12.6.2 Suspension for Convenience.  The Company may, without cause, order the 
Design/Builder in writing to suspend, delay or interrupt the Work in whole or in part for such 
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period of time as the Company may determine.  An adjustment shall be made for increases in the 
cost of performance of the Work, including Fee on the increased cost of performance, caused by 
the suspension, delay or interruption, in accordance with the Change Order provisions of this 
Agreement.  No adjustment shall be made to the extent (1) the performance is, was or would 
have been so suspended, delayed or interrupted by another cause for which the Design/Builder is 
responsible or (2) that an equitable adjustment to the  Schedule is made or denied 
under another provision of this Agreement.  Adjustments made in the cost of performance may 
have a mutually agreed fixed or percentage Fee.  Any claim for constructive suspension shall be 
made in accordance with the procedures set forth in Article 6. 

ARTICLE 13 
MISCELLANEOUS PROVISIONS 

13.1 Governing Law.  

This Agreement shall be governed by the laws of the State of California, excluding 
provisions thereof which refer to the laws of another jurisdiction. 

13.2 Successors and Assigns.  

This Agreement and the Contract Documents shall be binding upon and shall inure to the 
benefit of the Company and the Design/Builder and their respective successors and assigns.  
Neither Party shall assign this Agreement as a whole without the prior written consent of the 
other Party.  If either Party attempts to make such an assignment without such consent, that Party 
shall nevertheless remain legally responsible for all of its obligations under this Agreement and 
the Contract Documents.   

13.3 Written Notice.  

Written notice shall be deemed to have been duly served on the date of delivery if 
delivered in person, on the Day after deposit if delivery by overnight courier, or two (2) Business 
Days after deposit if delivery by placing in the United States mail, first class and certified, return 
receipt requested with postage prepaid.  All notices shall be addressed to the appropriate 
Authorized Representative as follows: 
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and 
 
Naval Facilities Engineering Command, Southwest 
1220 Pacific Highway 
San Diego, CA 92132 
Attention: Business Agreements Manager 
Reference: Camp Pendleton & Quantico PPV 
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Naval Facilities Engineering Command 
Special Venture Acquisition 
1322 Patterson Avenue, SE, Suite 1000 
Washington Navy Yard  
Washington, DC  20374-5065 
Reference: Camp Pendleton & Quantico PPV 
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13.4 Commencement of Statutory Limitation Period and Statute of Repose Period.  

13.4.1 Before Substantial Completion.  As to acts or failures to act occurring prior to 
the relevant date of Substantial Completion, any applicable statute of limitations shall commence 
to run and any alleged cause of action shall be deemed to have accrued in any and all events not 
later than such date of Substantial Completion. 

13.4.2 Between Substantial Completion and Final Completion.  As to acts or failures 
to act occurring between the relevant date of Substantial Completion and prior to Final 
Completion, any applicable statute of limitations shall commence to run and any alleged cause of 
action shall be deemed to have accrued in any and all events not later than the date of Final 
Completion. 

13.4.3 After Final Completion.  As to acts or failures to act occurring after the date of 
Final Completion, any applicable statute of limitations shall commence to run and any alleged 
cause of action shall be deemed to have accrued in any and all events not later than the date of 
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any act or failure to act by the Design/Builder pursuant to any applicable warranty, the date of 
any correction of Work or failure to correct Work by the Contractor, or the date of actual 
commission of any other act or failure to perform any duty or obligation by the Design/Builder 
or the Company, whichever occurs last. 

13.4.4 Statute of Repose.  The time period for the applicable Statute of Repose shall 
commence to run at Substantial Completion of the Work. 

13.5 Modifications.  

No Modifications or Change Orders shall be valid unless in writing and signed by the 
Company and the Design/Builder or their respective permitted successors and assigns.   

13.6 Interpretation.  

13.6.1 Any and all headings of this Agreement are for convenience of reference only and 
do not modify, define or limit the provisions thereof.  Words of any gender shall be deemed and 
construed to include correlative words of the other gender.  Words importing the singular 
number shall include the plural number and vice versa, unless relating to all supplements and/or 
amendments to any exhibits or documents entered into in accordance with the terms hereof and 
thereof.  All references to any person or entity shall be deemed to include any person or entity 
succeeding to the rights, duties and obligations of such person or entity in accordance with the 
terms of this Agreement.  Where reference is made in this Agreement to another Contract 
Document, the reference refers to that provision as amended or supplemented by the other 
provisions of the Contract Documents. 

13.6.2 The provisions of this Agreement which by their nature are intended to survive 
the termination, cancellation, completion or expiration of the Agreement, including, but not 
limited to, any express limitations of or releases from liability, shall continue as valid and 
enforceable obligations of the Parties notwithstanding any such termination, cancellation, 
completion or expiration.  

13.7 Severability. 

If any provision of this Agreement is held to be inoperative or unenforceable as applied 
in any particular case because it conflicts with any other provision hereof or any constitution, 
statute, ordinance, rule of law or public policy, or for any other reason, such holding shall not 
have the effect of rendering the provision in question inoperative or unenforceable in any other 
case, or of rendering any other provision herein contained inoperative or unenforceable to any 
extent whatever.  The invalidity of any one or more phrases, sentences, clauses or sections 
contained in this Agreement shall not affect the remaining portions of this Agreement or any part 
hereof, and they shall otherwise remain in full force and effect.  In the event that any portion or 
all of this Agreement is held to be void or unenforceable, the Parties agree to negotiate in a 
commercially reasonable manner to amend the commercial and other terms of this Agreement in 
order to effect the intent of the Parties as set forth in this Agreement.   

13.8 Whole Agreement.  
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This Agreement, the Exhibits hereto and the Contract Documents shall constitute the 
entire agreement between the Parties, and no inducements, considerations, promises or other 
references shall be implied in this Agreement that are not expressly addressed herein. 

13.9 Accounting Records. 

The Company and the Company’s accountants shall be afforded access to the 
Design/Builder’s records, books, correspondence, instructions, drawings, receipts, Team 
Subcontracts, Subcontracts, vouchers, memoranda and other data relating to this Agreement, 
except financial information relating to those of the Design/Builder’s costs covered by the 
Overhead, Fee, allowances, fixed rates, or of costs which are expressed in terms of percentages 
of other costs, and lump sum subcontracts and/or change orders, and the Design/Builder shall 
preserve these for a period of years after final payment, or for such longer period as 
may be required by law. 

13.10 Limitation of Liability. 

13.10.1 Notwithstanding anything in this Agreement to the contrary, in no event shall 
either the Company or the Design/Builder, their respective members, partners, employees, 
officers, agents or subcontractors, be liable for consequential, incidental, special or indirect 
damages, except to the extent of insurance proceeds available therefor.   

13.11 Audit and Records.  

13.11.1 General.  As used in this Section 13.11, “records” includes books, documents, 
accounting procedures and practices, and other data, regardless of type and regardless of whether 
such items are in written form, in the form of computer data, or in any other form.   

13.11.2 Examination of Costs.  The Design/Builder shall maintain, and the 
Company, the Managing Member and the United States Member shall have the right to examine 
and audit, all records and other evidence sufficient to reflect properly all costs claimed to have 
been incurred or anticipated to be incurred directly or indirectly in performance of this 
Agreement.  

13.11.3 Cost or Pricing Data. If the Design/Builder has been required to submit cost 
or pricing data in connection with any pricing action relating to this Agreement, the Company, 
the Managing Member and the United States Member, in order to evaluate the accuracy, 
completeness, and currency of the cost or pricing data, shall have the right to examine and audit 
all of Design/Builder's records, including computations and projections, related to:  

13.11.3.1 The proposal for the Change Order, Change Directive or 
Modification;  

13.11.3.2 The discussions conducted regarding the proposal(s), including 
those related to negotiating;  
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13.11.3.3 Pricing of the Change Order, Change Directive, or Modification; 
or  

13.11.3.4 Performance of the Change Order, Change Directive, or 
Modification.  

13.11.4 Access. The Company, the Managing Member and the United States Member 
shall have access to and the right to examine any of Design/Builder’s directly pertinent records 
involving transactions related to this Agreement or a subcontract hereunder.  The Design/Builder 
shall make available at its office at reasonable times the information described in this Section for 
examination, audit, or reproduction, until after final payment under this Agreement or for 
any shorter period specified by the United States Member. 

13.11.4.1 If this Agreement is completely or partially terminated, 
Design/Builder shall make available the records relating to the Work terminated until fter 
any resulting final termination settlement; and  

13.11.4.2 In the event of disputes under Article 11 of this Agreement or any 
litigation between the Company and the Design/Builder, the Design/Builder’s directly pertinent 
records involving transactions related to this Agreement or a subcontract which are not privileged 
communications between attorney and client or attorney work product shall be made available by 
the Design/Builder until such time as such disputes or litigation are finally determined, including 
all appeals relating thereto.  

13.11.5 No Required Creation of Records.  This Section 13.11 may not be construed to 
require Design/Builder or subcontractor to create or maintain any record that Design/Builder or 
subcontractor does not maintain in the ordinary course of business or pursuant to a provision of 
law. 

IN WITNESS WHEREOF, the Parties have executed this Agreement as of the date first 
above written. 

 

[Remainder of Page Intentionally Left Blank] 

[Signatures Appear on the Following Pages] 
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[Signatures Continue on Following Page] 
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EXHIBIT A 

SCOPE OF WORK 
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EXHIBIT B 
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EXHIBIT C 

 
LIST OF CONTRACT DOCUMENTS 

 
None. 
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EXHIBIT D 
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Exh. D-3 



  

Exh. D-4 
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EXHIBIT E 
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EXHIBIT F 

 
GOVERNMENTAL APPROVALS 

 
The following constitute the regulatory approvals for which the Company is responsible 
prior to commencement of any construction activities by the Design/Builder: 

 
Third Party Plan Review: 

1. The Company shall execute a Construction Consultant Agreement and Code 
Compliance Agreement to obtain a third party to review the Construction Documents 
for approval. 

Utilities: 
 

2. The Company is to provide all utility easements and services including, but not 
limited to water, sewer, telephone, power, gas, phone, data and CATV.  In addition, 
the Company shall obtain any and all approvals from local jurisdictions, including the 
DoN, if necessary, to obtain approvals for the installation of new utilities, along with 
connecting, disconnecting or plugging Facilities Maintenance Division (FMD)  
utilities. 

Group Approvals: 
 
3. Currently there are no known or required approvals from citizen groups, associations, 

etc.; however, should such approvals be required the Company shall obtain all 
necessary approvals from applicable citizen groups or associations. 

4. Although the foregoing are the only approvals the Company and the Design/Builder 
believe are required to commence and complete the design and construction of the 
project, additional or different approvals may be required in the future.  To the extent 
that such additional or different approvals are required relating to land use or the right 
to construct the development on the Site, such approvals shall be the responsibility of 
the Company. 
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EXHIBIT G 
 

INTENTIONALLY OMITTED 
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EXHIBIT H 
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EXHIBIT I 
 

SITE DESCRIPTION 
 
 

That certain land ground leased by the Company serving MCB Camp Pendleton, San 
Diego, California, commonly referred to as:  

(ii) the O’Neill Heights neighborhood and part of the Phase I Project (as such term is 
defined in the Amended and Restated Ground Lease), as more particularly identified 
and described in Exhibit A-1a to the Amended and Restated Ground Lease, together 
with any improvements located thereon. 

(iii) the San Luis Rey neighborhood and part of the Phase I Project (as such term is 
defined in the Amended and Restated Ground Lease), as more particularly identified 
and described in Exhibit A-1a and Exhibit A-1b to the Amended and Restated 
Ground Lease, together with any improvements located thereon.
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EXHIBIT J 
 

PROCEDURES FOR REVIEW OF DESIGN MATERIALS 
 

1. The Company acknowledges that the Schedule is “fast track” for design and 
construction.  In order to accommodate the expedited nature of the Schedule and 
to avoid delays in the progress of the Work, the Company must make timely 
decisions and grant approvals for the Design Materials and Design Work when 
requested by the Design/Builder. 

 
2. The Company will provide written approval within ays of 

requested review for Design Materials and Design Work.  The Company 
acknowledges that the design Subcontractor and/or its consultants will not stop 
work during the review and approval period, and that delays in issuing review 
comments may impact the Substantial Completion dates given in Exhibit H.  The 
Company will inform the Design/Builder of any element of the Design Material 
or Design Work that is not acceptable at the time of such review.  If the Company 
does not provide a written response within th day review time, then 
afte Business Days written notice from the Design/Builder, the Company 
will have been deemed to approve the Design Materials or Design Work.  

 
3. Except for the final Construction Documents, all Company approvals, comments, 

and/or modifications will be incorporated into the next document iteration.  The 
Design/Builder and its Design Subcontractor will not be required to produce 
revisions to review documents, unless said documents are unacceptable to the 
Company.  Comments and/or modifications to the final Construction Documents 
will be incorporated and issued through addenda or modification of the relevant 
document. 
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EXHIBIT K 
 

AUTHORIZED REPRESENTATIVES 
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EXHIBIT L 
 

INSURANCE REQUIREMENTS 
 

Prior to commencement of any work under this Agreement and, except as noted below, 
until the completion and final payment is made for the work, the Design/Builder, as a 
Cost of Work, shall purchase and maintain in a company or companies lawfully 
authorized to do business in the jurisdiction in which the Project is located, insurance 
which protects the Design/Builder from claims which may arise from the work 
performed. Such insurance will be placed with insurance company or companies having 
an A.M. Best Rating of  Certificates of Insurance will be furnished to the Company 
evidencing the required coverages as outlined below and will evidence the dates of such 
coverage. The Design/Builder will require each Subcontractor to obtain insurance 
coverage in types and amounts commensurate with industry practice and the scope of 
their respective subcontract. 
 
1. Workers’ Compensation and Employers Liability:  Coverage to comply with the laws 

of California where the project is located and elsewhere as may be required. Coverage 
shall include: 

2. Commercial General Liability Coverage:  Coverage to include the following 
extensions; 
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3. Automobile Liability Coverage:  Coverage for damages because of bodily injury, 
death or a person or persons, or property damage arising out of the ownership, 
maintenance or use of a motor vehicle. 
 

 
4. Commercial Umbrella Liability:  Coverage will apply excess of the Employer’s 

Liability Limits, Commercial Automobile Liability Limits, and Commercial General 
Liability Limits.  Coverage to be written on a following form (except for 
Products/Completed Operations) 

 
   
 
   
   
 
 
5.   Builder’s Risk Coverage:   
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6.   The Design/Builder will endorse the Commercial General Liability, Automobile 
Liability and Umbrella Policies to include the Company and the DoN as additional 
insureds using ISO Form CG 20 10 or its equivalent. Coverage is to be endorsed to 
reflect that this insurance is to be primary and non-contributory for the Company, and 
the DoN, and shall include a waiver of subrogation for each of these entities. 

 
7.   The Design/Builder shall file Certificates of Insurance with the Company prior to the 

commencement of work and/or payment.  Such Certificates shall be subject to the 
approval of the Company as to the adequacy of protection and qualifications of the 
insurer. In the event that the Design/Builder fails to furnish and maintain the required 
insurance and provide satisfactory evidence thereof, the Company shall provide a 10-
Day written notice to the Design/Builder. Thereafter the Company shall have the right 
to purchase and maintain insurance coverage as required per this Exhibit L, and 
Design/Builder agrees to pay the cost of said insurance to the Company. 

 
8.    Company’s Liability Insurance 
 

The Company shall be responsible for purchasing and maintaining the Company’s 
usual liability insurance, if desired. Optionally, the Company may purchase and 
maintain other insurance for self-protection against claims which may arise from 
operations under this Agreement. The Design/Builder shall not be responsible for 
purchasing and maintaining this optional Company’s liability insurance unless 
specifically required by the Contract Documents. 
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EXHIBIT M 
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EXHIBIT N-1 
 

FORM OF CONTRACTOR PAYMENT BOND AND PERFORMANCE BOND 
 
 

[SEE TAB #6] 
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EXHIBIT N-2 
 

FORM OF SUBCONTRACTOR BONDS  
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EXHIBIT P 
 

DAVIS-BACON COMPLIANCE 
 
 

Design/Builder Audit Procedure: 
 

1. Design/Builder (which also may be referred to in this Exhibit P as “Contractor” or 
“Prime Contractor”) shall comply with, and require subcontractors through their 
Subcontract Agreements to comply with, provisions of the Davis-Bacon Act and the 
Wage Decision attached hereto as Appendix P-1, and the Payrolls and Basic Records 
provision.  The provisions of the Davis-Bacon Act, as implemented by Federal 
Acquisition Regulation (FAR) 52.222-6, applicable to this Agreement are provided 
below.       

 
2.   Design/Builder shall require each subcontractor to submit their weekly payroll reports for 

the month to the Design/Builder no later than the 7th day after the date the 
subcontractor’s employees are paid their last payment for the month.  Subcontractors 
shall be advised that more frequent submissions may be required to resolve certain issues.  

 
3.   Design/Builder shall take appropriate action to ensure that employees performing work 

on the project are properly classified and listed on the reports, and that minimum wages 
and fringe benefits required by the Wage Decision are being paid.  Design/Builder also 
shall be responsible for reconciling, as necessary, the subcontractor’s payroll reports with 
its daily reports; conducting interviews, as appropriate, with subcontractor employees to 
verify actual wages being paid; and identifying discrepancies and possible violations. 

 
4.   Design/Builder shall notify subcontractors of discrepancies and possible violations, and 

ensure that corrective actions, if required, are taken within 30 days.  If the Design/Builder 
and the subcontractor cannot resolve discrepancies or possible violations, or required 
corrective actions have not been taken within 30 days, the Design/Builder shall submit a 
report in detail to the Managing Member. 

 
5.   Design/Builder shall make all documents and materials, including its own certified 

payroll reports, notifications regarding discrepancies and possible violations, and records 
concerning all follow-up actions, available to Managing Member upon request. 

 
6.   Formal response by the Design/Builder to Department of Labor representatives, 

Congressional offices, or other interested parties shall be coordinated by the Managing 
Member with the Naval Facilities Engineering Command Business Agreement Manager 
for the project and Labor Advisor prior to responding.  
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7.   Davis-Bacon Act (Jul 2005) 

 (a)  Definition.—“Site of the work”— 

(1)  Means-- 

(i)  The primary site of the work.  The physical place or places where the 
construction called for in the contract will remain when work on it is completed; 
and 

(ii)  The secondary site of the work, if any.  Any other site where a significant 
portion of the building or work is constructed, provided that such site is— 

(A)  Located in the United States; and 

(B)  Established specifically for the performance of the contract or project; 

(2)  Except as provided in paragraph (3) of this definition, includes any fabrication plants, 
mobile factories, batch plants, borrow pits, job headquarters, tool yards, etc., provided— 

(i)  They are dedicated exclusively, or nearly so, to performance of the contract or 
project; and 

(ii)  They are adjacent or virtually adjacent to the “primary site of the work” as 
defined in paragraph (a)(1)(i), or the “secondary site of the work” as defined in 
paragraph (a)(1)(ii) of this definition; 

(3)  Does not include permanent home offices, branch plant establishments, fabrication 
plants, or tool yards of a Contractor or subcontractor whose locations and continuance in 
operation are determined wholly without regard to a particular Federal contract or 
project.  In addition, fabrication plants, batch plants, borrow pits, job headquarters, yards, 
etc., of a commercial or material supplier which are established by a supplier of materials 
for the project before opening of bids and not on the Project site, are not included in the 
“site of the work.”  Such permanent, previously established facilities are not a part of the 
“site of the work” even if the operations for a period of time may be dedicated 
exclusively or nearly so, to the performance of a contract. 

(b) 

(1)  All laborers and mechanics employed or working upon the site of the work will be 
paid unconditionally and not less often than once a week, and without subsequent 
deduction or rebate on any account (except such payroll deductions as are permitted by 
regulations issued by the Secretary of Labor under the Copeland Act (29 CFR Part 3)), 
the full amount of wages and bona fide fringe benefits (or cash equivalents thereof) due 
at time of payment computed at rates not less than those contained in the wage 
determination of the Secretary of Labor which is attached hereto and made a part hereof, 
or as may be incorporated for a secondary site of the work, regardless of any contractual 
relationship which may be alleged to exist between the Contractor and such laborers and 
mechanics.  Any wage determination incorporated for a secondary site of the work shall 
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be effective from the first day on which work under the contract was performed at that 
site and shall be incorporated without any adjustment in contract price or estimated cost.  
Laborers employed by the construction Contractor or construction subcontractor that are 
transporting portions of the building or work between the secondary site of the work and 
the primary site of the work shall be paid in accordance with the wage determination 
applicable to the primary site of the work. 

(2)  Contributions made or costs reasonably anticipated for bona fide fringe benefits 
under section 1(b)(2) of the Davis-Bacon Act on behalf of laborers or mechanics are 
considered wages paid to such laborers or mechanics, subject to the provisions of 
paragraph (e) of this clause; also, regular contributions made or costs incurred for more 
than a weekly period (but not less often than quarterly) under plans, funds, or programs 
which cover the particular weekly period, are deemed to be constructively made or 
incurred during such period. 

(3)  Such laborers and mechanics shall be paid not less than the appropriate wage rate and 
fringe benefits in the wage determination for the classification of work actually 
performed, without regard to skill, except as provided in the clause entitled Apprentices 
and Trainees. Laborers or mechanics performing work in more than one classification 
may be compensated at the rate specified for each classification for the time actually 
worked therein; provided, that the employer’s payroll records accurately set forth the 
time spent in each classification in which work is performed. 

(4)  The wage determination (including any additional classifications and wage rates 
conformed under paragraph (c) of this clause) and the Davis-Bacon poster (WH-1321) 
shall be posted at all times by the Contractor and its subcontractors at the site of the work 
in a prominent and accessible place where it can be easily seen by the workers. 

(c) 

(1)  The Contracting Officer shall require that any class of laborers or mechanics which is 
not listed in the wage determination and which is to be employed under the contract shall 
be classified in conformance with the wage determination.  The Contracting Officer shall 
approve an additional classification and wage rate and fringe benefits therefor only when 
all the following criteria have been met: 

(i)  The work to be performed by the classification requested is not performed by 
a classification in the wage determination. 

(ii)  The classification is utilized in the area by the construction industry. 

(iii)  The proposed wage rate, including any bona fide fringe benefits, bears a 
reasonable relationship to the wage rates contained in the wage determination. 

(2)  If the Contractor and the laborers and mechanics to be employed in the classification 
(if known), or their representatives, and the Contracting Officer agree on the 
classification and wage rate (including the amount designated for fringe benefits, where 
appropriate), a report of the action taken shall be sent by the Contracting Officer to the 
Administrator of the: Wage and Hour Division, Employment Standards Administration, 
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U.S. Department of Labor, Washington, DC 20210.  The Administrator or an authorized 
representative will approve, modify, or disapprove every additional classification action 
within 30 days of receipt and so advise the Contracting Officer or will notify the 
Contracting Officer within the 30-day period that additional time is necessary. 

(3)  In the event the Contractor, the laborers or mechanics to be employed in the 
classification, or their representatives, and the Contracting Officer do not agree on the 
proposed classification and wage rate (including the amount designated for fringe 
benefits, where appropriate), the Contracting Officer shall refer the questions, including 
the views of all interested parties and the recommendation of the Contracting Officer, to 
the Administrator of the Wage and Hour Division for determination.  The Administrator, 
or an authorized representative, will issue a determination within 30 days of receipt and 
so advise the Contracting Officer or will notify the Contracting Officer within the 30-day 
period that additional time is necessary. 

(4)  The wage rate (including fringe benefits, where appropriate) determined pursuant to 
subparagraphs (c)(2) and (c)(3) of this clause shall be paid to all workers performing 
work in the classification under this contract from the first day on which work is 
performed in the classification. 

(d)  Whenever the minimum wage rate prescribed in the contract for a class of laborers or 
mechanics includes a fringe benefit which is not expressed as an hourly rate, the 
Contractor shall either pay the benefit as stated in the wage determination or shall pay 
another bona fide fringe benefit or an hourly cash equivalent thereof. 
(e) If the Contractor does not make payments to a trustee or other third person, the 
Contractor may consider as part of the wages of any laborer or mechanic the amount of 
any costs reasonably anticipated in providing bona fide fringe benefits under a plan or 
program; provided, That the Secretary of Labor has found, upon the written request of 
the Contractor, that the applicable standards of the Davis-Bacon Act have been met.  
The Secretary of Labor may require the Contractor to set aside in a separate account 
assets for the meeting of obligations under the plan or program.  

(End of clause) 

Any action on the part of the Contracting Officer will be arranged by the Naval 
Facilities Engineering Command Business Agreement Manager and Labor Advisor.   

8.   Payrolls and Basic Records.   

(a) Payrolls and basic records relating thereto shall be maintained by the Contractor and 
subcontractors during the course of the work and preserved for a period of 3 years 
thereafter for all laborers and mechanics working at the site of the work. Such records 
shall contain the name, address, and social security number of each such worker, his or 
her correct classification, hourly rates of wages paid (including rates of contributions or 
costs anticipated for bona fide fringe benefits or cash equivalents thereof of the types 
described in section 1(b)(2)(B) of the Davis-Bacon Act), daily and weekly number of 
hours worked, deductions made, and actual wages paid. Whenever the Secretary of 
Labor has found, under paragraph (e) of the clause entitled Davis-Bacon Act, that the 
wages of any laborer or mechanic include the amount of any costs reasonably 
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anticipated in providing benefits under a plan or program described in section 1(b)(2)(B) 
of the Davis-Bacon Act, the Contractor and subcontractors shall maintain records which 
show that the commitment to provide such benefits is enforceable, that the plan or 
program is financially responsible, and that the plan or program has been communicated 
in writing to the laborers or mechanics affected, and records which show the costs 
anticipated or the actual cost incurred in providing such benefits. Contractors and 
subcontractors employing apprentices or trainees under approved programs shall 
maintain written evidence of the registration of apprenticeship programs and 
certification of trainee programs, the registration of the apprentices and trainees, and the 
ratios and wage rates prescribed in the applicable programs.  

(b)(1) The Contractor shall prepare and retain and subcontractors submit for each week 
in which any contract work is performed a copy of all payrolls to the Contractor no later 
than the 7th day after the date the subcontractor’s employees are paid their last payment 
for the month.  The payrolls submitted shall set out accurately and completely all of the 
information required to be maintained under paragraph (a) of this clause. This 
information may be submitted in any form desired. Optional Form WH-347 (Federal 
Stock Number 029-005-00014-1) is available for this purpose and may be purchased 
from the Superintendent of Documents, U.S. Government Printing Office, Washington, 
DC  20402.  

The Prime Contractor is responsible for the submission of copies of payrolls by all 
subcontractors.  

(2) Each payroll submitted shall be accompanied by a “Statement of Compliance,” 
signed by the Contractor or subcontractor or his or her agent who pays or supervises the 
payment of the persons employed under the contract and shall certify-  

(i) That the payroll for the payroll period contains the information required to be 
maintained under paragraph (a) of this clause and that such information is correct 
and complete;  

(ii) That each laborer or mechanic (including each helper, apprentice, and trainee) 
employed on the contract during the payroll period has been paid the full weekly 
wages earned, without rebate, either directly or indirectly, and that no deductions 
have been made either directly or indirectly from the full wages earned, other than 
permissible deductions as set forth in the Regulations, 29 CFR part 3; and  

(iii) That each laborer or mechanic has been paid not less than the applicable wage 
rates and fringe benefits or cash equivalents for the classification of work 
performed, as specified in the applicable wage determination incorporated into the 
contract.  

(3) The weekly submission of a properly executed certification set forth on the reverse 
side of Optional Form WH-347 shall satisfy the requirement for submission of the 
“Statement of Compliance” required by paragraph (b)(2) of this clause.  

(4) The falsification of any of the certifications in this clause may subject the Contractor 
or subcontractor to civil or criminal prosecution under Section 1001 of Title 18 and 
Section 3729 of Title 31 of the United States Code.  
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(c) The Contractor or subcontractor shall make the records required under paragraph (a) 
of this clause available for inspection, copying, or transcription by the Prime Contractor, 
the Managing Member of the partnership, and the Naval Facilities Engineering 
Command Business Agreement Manager or Labor Advisor.  The Contractor or 
subcontractor shall permit Prime Contractor, the Managing Member or representatives 
of the Department of Labor to interview employees during working hours on the job. If 
the Contractor or subcontractor fails to submit required records or to make them 
available, the Prime Contractor or Managing Member may, after written notice to the 
Contractor or subcontractor, take such action as may be necessary to cause the 
suspension of any further payment. Furthermore, failure to submit the required records 
upon request or to make such records available may be grounds for debarment action 
pursuant to 29 CFR 5.12.  

9. Additional clarification and guidance may be issued regarding the implementation and 
enforcement of the Davis-Bacon Act under the Design/Build Agreement. 
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APPENDIX P-1 
 

DAVIS BACON WAGE DETERMINATION 
 

Davis Bacon General Decision Number CA080001 dated 2/12/2010 CA1 
 

[SEE ATTACHED] 
 

 

 



General Decision Number: CA080001 02/12/2010  CA1 
 
Superseded General Decision Number: CA20070001 
 
State: California 
 
Construction Types: Building, Heavy (Heavy and Dredging),  
Highway and Residential 
 
 
County: San Diego County in California. 
 
BUILDING CONSTRUCTION PROJECTS; DREDGING PROJECTS (does not 
include hopper dredge work); HEAVY CONSTRUCTION PROJECTS (does 
not include water well drilling); HIGHWAY CONSTRUCTION 
PROJECTS; RESIDENTIAL CONSTRUCTION PROJECTS (consisting of 
single family homes and apartments up to and including 4 
stories) 
 
 
Modification Number     Publication Date 
          0              02/08/2008 
          1              02/15/2008 
          2              02/22/2008 
          3              02/29/2008 
          4              03/07/2008 
          5              03/28/2008 
          6              04/04/2008 
          7              04/11/2008 
          8              05/09/2008 
          9              06/20/2008 
          10             07/04/2008 
          11             07/11/2008 
          12             08/01/2008 
          13             09/12/2008 
          14             10/03/2008 
          15             11/14/2008 
          16             12/05/2008 
          17             01/02/2009 
          18             01/16/2009 
          19             02/06/2009 
          20             02/27/2009 
          21             03/06/2009 
          22             04/03/2009 
          23             04/17/2009 
          24             05/01/2009 
          25             06/19/2009 
          26             07/03/2009 
          27             07/10/2009 
          28             07/31/2009 
          29             08/14/2009 
          30             08/21/2009 
          31             08/28/2009 
          32             09/04/2009 
          33             10/09/2009 
          34             10/16/2009 
          35             10/30/2009 
          36             11/13/2009 
          37             11/20/2009 
          38             12/04/2009 
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          39             01/01/2010 
          40             01/15/2010 
          41             02/12/2010 
 
* ASBE0005-002 01/01/2010 
 
                                  Rates          Fringes 
 
Asbestos Workers/Insulator    
(Includes the application of    
all insulating materials,    
protective coverings,    
coatings, and finishes to all    
types of mechanical systems).....$ 32.93            15.32 
Fire Stop Technician    
(Application of Firestopping    
Materials for wall openings    
and penetrations in walls,    
floors, ceilings and curtain    
walls)...........................$ 24.21            13.76 
---------------------------------------------------------------- 
* ASBE0005-004 01/01/2010 
 
                                  Rates          Fringes 
 
Asbestos Removal    
worker/hazardous material    
handler (Includes    
preparation, wetting,    
stripping, removal,    
scrapping, vacuuming, bagging    
and disposing of all    
insulation materials from     
mechanical systems, whether    
they contain asbestos or not)....$ 18.85             8.03 
---------------------------------------------------------------- 
 BOIL0092-003 10/01/2009 
 
                                  Rates          Fringes 
 
BOILERMAKER......................$ 40.22            22.26 
---------------------------------------------------------------- 
 BRCA0004-008 11/01/2009 
 
                                  Rates          Fringes 
 
BRICKLAYER; MARBLE SETTER........$ 31.40            13.55 
---------------------------------------------------------------- 
 BRCA0018-004 06/01/2008 
 
                                  Rates          Fringes 
 
MARBLE FINISHER..................$ 25.52             9.08 
TILE FINISHER....................$ 21.07             7.88 
TILE LAYER.......................$ 32.05            11.99 
---------------------------------------------------------------- 
 BRCA0018-010 09/01/2009 
 
                                  Rates          Fringes 
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TERRAZZO FINISHER................$ 26.59             9.62 
TERRAZZO WORKER/SETTER...........$ 33.63            10.46 
---------------------------------------------------------------- 
 CARP0409-002 07/01/2008 
 
                                  Rates          Fringes 
 
Diver   
     (1) Wet.....................$ 663.68            9.82 
     (2) Standby.................$ 331.84            9.82 
     (3) Tender..................$ 323.84            9.82 
     (4) Assistant Tender........$ 299.84            9.82 
 
Amounts in "Rates' column are per day 
---------------------------------------------------------------- 
 CARP0409-008 07/01/2008 
 
                                  Rates          Fringes 
 
Modular Furniture Installer......$ 19.00             7.41 
---------------------------------------------------------------- 
* CARP0547-001 07/01/2009 
 
                                  Rates          Fringes 
 
CARPENTER   
     (1)  Bridge.................$ 37.28            10.58 
     (2)  Commercial Building....$ 32.30            10.58 
     (3)  Heavy & Highway........$ 37.15            10.58 
     (4)  Residential Carpenter..$ 25.84            10.58 
     (5)  Residential  
     Insulation Installer........$ 18.00             8.16 
MILLWRIGHT.......................$ 37.65            10.58 
PILEDRIVERMAN....................$ 37.28            10.58 
---------------------------------------------------------------- 
 CARP0547-002 07/01/2009 
 
                                  Rates          Fringes 
 
Drywall   
     (1) Work on wood framed  
     construction of single  
     family residences,  
     apartments or condominiums  
     under four stories 
      Drywall Installer/Lather...$ 21.00             8.58 
      Drywall Stocker/Scrapper...$ 11.00             6.67 
     (2) All other work 
      Drywall Installer/Lather...$ 27.35             9.58 
      Drywall Stocker/Scrapper...$ 11.00             6.67 
---------------------------------------------------------------- 
 ELEC0569-001 06/01/2009 
 
                                  Rates          Fringes 
 
Electricians (Tunnel Work)   
     Cable Splicer...............$ 41.98         3%+11.29 
     Electrician.................$ 41.23         3%+11.29 
Electricians: (All Other    
Work, Including 4 Stories    
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Residential)   
     Cable Splicer...............$ 37.40         3%+11.29 
     Electrician.................$ 36.65         3%+11.29 
---------------------------------------------------------------- 
 ELEC0569-005 12/01/2009 
 
                                  Rates          Fringes 
 
Sound & Communications   
     Sound Technician............$ 26.42           $10.47 
     Soundman....................$ 21.14            $8.74 
 
  SOUND TECHNICIAN: Terminating, operating and performing 
  final check-out 
 
  SOUNDMAN: Wire-pulling, splicing, assembling and  installing 
  devices 
 
  SCOPE OF WORK Assembly, installation, operation, service and 
  maintenance of components or systems as used in closed 
  circuit television, amplified master television 
  distribution, CATV on private property, intercommunication, 
  burglar alarm, fire alarm, life support and all security 
  alarms, private and public telephone and related telephone 
  interconnect, public address, paging, audio, language, 
  electronic, background music system less than line voltage 
  or any system acceptable for class two wiring for private, 
  commercial, or industrial use furnished by leased wire, 
  frequency modulation or other recording devices, electrical 
  apparatus by means of which electricity is applied to the 
  amplification, transmission, transference, recording or 
  reproduction of voice, music, sound, impulses and video. 
  Excluded from this Scope of Work - transmission, service 
  and maintenance of background music.  All of the above 
  shall include the installation and transmission over fiber 
  optics. 
---------------------------------------------------------------- 
 ELEC0569-006 10/01/2009 
 
Work on street lighting; traffic signals; and underground 
systems and/or established easements outside of buildings 
 
 
                                  Rates          Fringes 
 
Traffic signal, street light    
and underground work   
     Utility Technician #1.......$ 27.00            $7.53 
     Utility Technician #2.......$ 20.00            $7.32 
 
STREET LIGHT & TRAFFIC SIGNAL WORK: 
 
  UTILITY TECHNICIAN #1: Installation of street lights and 
  traffic signals, including electrical circuitry, 
  programmable controller, pedestal-mounted electrical meter 
  enclosures and laying of pre-assembled cable in ducts.  The 
  layout of electrical systems and communication installation 
  including proper position of trench depths, and radius at 
  duct banks, location for manholes, street lights and 
  traffic signals. 
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  UTILITY TECHNICIAN #2: Distribution of material at jobsite, 
  installation of underground ducts for electrical, 
  telephone, cable TV land communication systems. The 
  setting, leveling, grounding and racking of precast 
  manholes, handholes and transformer pads. 
---------------------------------------------------------------- 
 ELEC0569-008 12/01/2005 
 
                                  Rates          Fringes 
 
ELECTRICIAN (Residential, 1-3    
Stories).........................$ 21.00          3%+2.55 
---------------------------------------------------------------- 
 ELEC1245-001 06/01/2009 
 
                                  Rates          Fringes 
 
LINE CONSTRUCTION   
     (1) Lineman; Cable splicer..$ 44.47            13.11 
     (2) Equipment specialist  
     (operates crawler  
     tractors, commercial motor  
     vehicles, backhoes,  
     trenchers, cranes (50 tons  
     and below), overhead &  
     underground distribution  
     line   equipment)...........$ 35.52            12.07 
     (3) Groundman...............$ 27.17            11.82 
     (4) Powderman...............$ 39.71            12.23 
 
  HOLIDAYS: New Year's Day, M.L. King Day, Memorial Day, 
  Independence Day, Labor Day, Veterans Day, Thanksgiving Day 
  and day after Thanksgiving, Christmas Day 
---------------------------------------------------------------- 
 ELEV0018-001 01/01/2010 
 
                                  Rates          Fringes 
 
ELEVATOR MECHANIC................$ 45.33           20.035 
 
FOOTNOTE: 
  PAID VACATION:  Employer contributes 8% of regular hourly 
  rate as vacation pay credit for employees with more than 5 
  years of service, and 6% for 6 months to 5 years of service. 
  PAID HOLIDAYS: New Years Day, Memorial Day, Independence Day, 
  Labor Day, Veterans Day, Thanksgiving Day, Friday after 
  Thanksgiving, and Christmas Day. 
---------------------------------------------------------------- 
* ENGI0012-003 07/01/2009 
 
                                  Rates          Fringes 
 
OPERATOR:   Power Equipment    
(Undefined) (All Other Work)   
     GROUP  1....................$ 36.83            17.22 
     GROUP  2....................$ 37.61            17.22 
     GROUP  3....................$ 37.90            17.22 
     GROUP  4....................$ 39.39            17.22 
     GROUP  5....................$ 40.49            17.22 
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     GROUP  6....................$ 39.61            17.22 
     GROUP  7....................$ 40.71            17.22 
     GROUP  8....................$ 39.72            17.22 
     GROUP  9....................$ 40.82            17.22 
     GROUP 10....................$ 39.84            17.22 
     GROUP 11....................$ 40.94            17.22 
     GROUP 12....................$ 40.01            17.22 
     GROUP 13....................$ 40.11            17.22 
     GROUP 14....................$ 40.14            17.22 
     GROUP 15....................$ 40.22            17.22 
     GROUP 16....................$ 40.34            17.22 
     GROUP 17....................$ 40.51            17.22 
     GROUP 18....................$ 40.61            17.22 
     GROUP 19....................$ 40.72            17.22 
     GROUP 20....................$ 40.84            17.22 
     GROUP 21....................$ 41.01            17.22 
     GROUP 22....................$ 41.11            17.22 
     GROUP 23....................$ 41.22            17.22 
     GROUP 24....................$ 41.34            17.22 
     GROUP 25....................$ 41.51            17.22 
OPERATOR:   Power Equipment    
(Undefined) (Cranes,    
Piledriving & Hoisting)   
     GROUP  1....................$ 38.18            17.22 
     GROUP  2....................$ 38.96            17.22 
     GROUP  3....................$ 39.25            17.22 
     GROUP  4....................$ 39.39            17.22 
     GROUP  5....................$ 39.61            17.22 
     GROUP  6....................$ 39.72            17.22 
     GROUP  7....................$ 39.84            17.22 
     GROUP  8....................$ 40.01            17.22 
     GROUP  9....................$ 40.18            17.22 
     GROUP 10....................$ 41.18            17.22 
     GROUP 11....................$ 42.18            17.22 
     GROUP 12....................$ 43.18            17.22 
     GROUP 13....................$ 44.18            17.22 
OPERATOR:   Power Equipment    
(Undefined) (Tunnel Work)   
     GROUP  1....................$ 38.68            17.22 
     GROUP  2....................$ 39.46            17.22 
     GROUP  3....................$ 39.75            17.22 
     GROUP  4....................$ 39.89            17.22 
     GROUP  5....................$ 40.11            17.22 
     GROUP  6....................$ 40.22            17.22 
     GROUP  7....................$ 40.34            17.22 
 
PREMIUM PAY: 
  $3.75 per hour shall be paid on all Power Equipment Operator 
  work on the followng Military Bases: China Lake Naval 
  Reserve, Vandenberg AFB, Point Arguello, Seely Naval Base, 
  Fort Irwin, Nebo Annex Marine Base, Marine Corp Logistics 
  Base Yermo, Edwards AFB, 29 Palms Marine Base and Camp 
  Pendleton 
 
  Workers required to suit up and work in a hazardous material 
  environment: $2.00 per hour additional.  Combination mixer 
  and compressor operator on gunite work shall be classified 
  as a concrete mobile mixer operator. 
 
SEE ZONE DEFINITIONS AFTER CLASSIFICATIONS 
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POWER EQUIPMENT OPERATORS CLASSIFICATIONS  
 
  GROUP 1: Bargeman; Brakeman; Compressor operator; Ditch 
  Witch, with seat or similar type equipment; Elevator 
  operator-inside; Engineer Oiler; Forklift operator 
  (includes loed, lull or similar types under 5 tons; 
  Generator operator; Generator, pump or compressor plant 
  operator; Pump operator; Signalman; Switchman 
 
  GROUP 2: Asphalt-rubber plant operator (nurse tank operator); 
  Concrete mixer operator-skip type; Conveyor operator; 
  Fireman; Forklift operator (includes loed, lull or similar 
  types over 5 tons; Hydrostatic pump operator; oiler crusher 
  (asphalt or concrete plant); Petromat laydown machine; PJU 
  side dum jack; Screening and conveyor machine operator (or 
  similar types); Skiploader (wheel type up to 3/4 yd. 
  without attachment); Tar pot fireman; Temporary heating 
  plant operator; Trenching machine oiler 
 
  GROUP 3: Asphalt-rubber blend operator; Bobcat or similar 
  type (Skid steer); Equipment greaser (rack); Ford Ferguson 
  (with dragtype attachments); Helicopter radioman (ground); 
  Stationary pipe wrapping and cleaning machine operator 
 
  GROUP 4: Asphalt plant fireman; Backhoe operator (mini-max or 
  similar type); Boring machine operator; Boxman or mixerman 
  (asphalt or concrete); Chip spreading machine operator; 
  Concrete cleaning decontamination machine operator; 
  Concrete Pump Operator (small portable); Drilling machine 
  operator, small auger types (Texoma super economatic or 
  similar types - Hughes 100 or 200 or similar types - 
  drilling depth of 30' maximum); Equipment greaser (grease 
  truck); Guard rail post driver operator; Highline cableway 
  signalman; Horizontal Directional Drilling Machine; 
  Hydra-hammer-aero stomper; Micro Tunneling (above ground 
  tunnel); Power concrete curing machine operator; Power 
  concrete saw operator; Power-driven jumbo form setter 
  operator; Power sweeper operator; Rock Wheel Saw/Trencher; 
  Roller operator (compacting); Screed operator (asphalt or 
  concrete); Trenching machine operator (up to 6 ft.); Vacuum 
  or much truck 
  
GROUP 5: Equipment Greaser (Grease Truck/Multi Shift).  
 
  GROUP 6: Articulating material hauler; Asphalt plant 
  engineer; Batch plant operator; Bit sharpener; Concrete 
  joint machine operator (canal and similar type); Concrete 
  planer operator; Dandy digger; Deck engine operator; 
  Derrickman (oilfield type); Drilling machine operator, 
  bucket or auger types (Calweld 100 bucket or similar types 
  - Watson 1000 auger or similar types - Texoma 330, 500 or 
  600 auger or similar types - drilling depth of 45' 
  maximum); Drilling machine operator; Hydrographic seeder 
  machine operator (straw, pulp or seed), Jackson track 
  maintainer, or similar type; Kalamazoo Switch tamper, or 
  similar type; Machine tool operator; Maginnis internal full 
  slab vibrator, Mechanical berm, curb or gutter(concrete or 
  asphalt); Mechanical finisher operator (concrete, 
  Clary-Johnson-Bidwell or similar); Micro tunnel system 
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  (below ground); Pavement breaker operator (truck mounted); 
  Road oil mixing machine operator; Roller operator (asphalt 
  or finish), rubber-tired earth moving equipment (single 
  engine, up to and including 25 yds. struck); Self-propelled 
  tar pipelining machine operator; Skiploader operator 
  (crawler and wheel type, over 3/4 yd. and up to and 
  including 1-1/2 yds.); Slip form pump operator (power 
  driven hydraulic lifting device for concrete forms); 
  Tractor operator-bulldozer, tamper-scraper (single engine, 
  up to 100 h.p. flywheel and similar types, up to and 
  including D-5 and similar types); Tugger hoist operator (1 
  drum); Ultra high pressure waterjet cutting tool system 
  operator; Vacuum blasting machine operator 
 
GROUP 7: Welder - General 
 
  GROUP 8: Asphalt or concrete spreading operator (tamping or 
  finishing); Asphalt paving machine operator (Barber Greene 
  or similar type); Asphalt-rubber distribution operator; 
  Backhoe operator (up to and including 3/4 yd.), small ford, 
  Case or similar; Cast-in-place pipe laying machine 
  operator; Combination mixer and compressor operator (gunite 
  work); Compactor operator (self-propelled); Concrete mixer 
  operator (paving); Crushing plant operator; Drill Doctor; 
  Drilling machine operator, Bucket or auger types (Calweld 
  150 bucket or similar types - Watson 1500, 2000 2500 auger 
  or similar types - Texoma 700, 800 auger or similar types - 
  drilling depth of 60' maximum); Elevating grader operator; 
  Grade checker; Gradall operator; Grouting machine operator; 
  Heavy-duty repairman; Heavy equipment robotics operator; 
  Kalamazoo balliste regulator or similar type; Kolman belt 
  loader and similar type; Le Tourneau blob compactor or 
  similar type; Loader operator (Athey, Euclid, Sierra and 
  similar types); Mobark Chipper or similar; Ozzie padder or 
  similar types; P.C. slot saw; Pneumatic concrete placing 
  machine operator (Hackley-Presswell or similar type); 
  Pumpcrete gun operator; Rock Drill or similar types; Rotary 
  drill operator (excluding caisson type); Rubber-tired 
  earth-moving equipment operator (single engine, 
  caterpillar, Euclid, Athey Wagon and similar types with any 
  and all attachments over 25 yds. up to and including 50 cu. 
  yds. struck); Rubber-tired earth-moving equipment operator 
  (multiple engine up to and including 25 yds. struck); 
  Rubber-tired scraper operator (self-loading paddle wheel 
  type-John Deere, 1040 and similar single unit); Self- 
  propelled curb and gutter machine operator; Shuttle buggy; 
  Skiploader operator (crawler and wheel type over 1-1/2 yds. 
  up to and including 6-1/2 yds.); Soil remediation plant 
  operator; Surface heaters and planer operator; Tractor 
  compressor drill combination operator; Tractor operator 
  (any type larger than D-5 - 100 flywheel h.p. and over, or 
  similar-bulldozer, tamper, scraper and push tractor single 
  engine); Tractor operator (boom attachments), Traveling 
  pipe wrapping, cleaning and bendng machine operator; 
  Trenching machine operator (over 6 ft. depth capacity, 
  manufacturer's rating); trenching Machine with Road Miner 
  attachment (over 6 ft depth capacity): Ultra high pressure 
  waterjet cutting tool system mechanic; Water pull 
  (compaction) operator 
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GROUP 9: Heavy Duty Repairman 
 
  GROUP 10: Drilling machine operator, Bucket or auger types 
  (Calweld 200 B bucket or similar types-Watson 3000 or 5000 
  auger or similar types-Texoma 900 auger or similar 
  types-drilling depth of 105' maximum); Dual drum mixer, 
  dynamic compactor LDC350 (or similar types); Monorail 
  locomotive operator (diesel, gas or electric); Motor 
  patrol-blade operator (single engine); Multiple engine 
  tractor operator (Euclid and similar type-except Quad 9 
  cat.); Rubber-tired earth-moving equipment operator (single 
  engine, over 50 yds. struck); Pneumatic pipe ramming tool 
  and similar types; Prestressed wrapping machine operator; 
  Rubber-tired earth-moving equipment operator (single 
  engine, over 50 yds. struck); Rubber tired earth moving 
  equipment operator (multiple engine, Euclid, caterpillar 
  and similar over 25 yds. and up to 50 yds. struck), Tower 
  crane repairman; Tractor loader operator (crawler and wheel 
  type over 6-1/2 yds.); Woods mixer operator (and similar 
  Pugmill equipment) 
 
  GROUP 11: Heavy Duty Repairman - Welder Combination, Welder - 
  Certified. 
 
  GROUP 12: Auto grader operator; Automatic slip form operator; 
  Drilling machine operator, bucket or auger types (Calweld, 
  auger 200 CA or similar types - Watson, auger 6000 or 
  similar types - Hughes Super Duty, auger 200 or similar 
  types - drilling depth of 175' maximum); Hoe ram or similar 
  with compressor; Mass excavator operator less tha 750 cu. 
  yards; Mechanical finishing machine operator; Mobile form 
  traveler operator; Motor patrol operator (multi-engine); 
  Pipe mobile machine operator; Rubber-tired earth- moving 
  equipment operator (multiple engine, Euclid, Caterpillar 
  and similar type, over 50 cu. yds. struck); Rubber-tired 
  self- loading scraper operator (paddle-wheel-auger type 
  self-loading - two (2) or more units) 
 
  GROUP 13: Rubber-tired earth-moving equipment operator 
  operating equipment with push-pull system (single engine, 
  up to and including 25 yds. struck) 
 
  GROUP 14: Canal liner operator; Canal trimmer operator; 
  Remote- control earth-moving equipment operator (operating 
  a second piece of equipment: $1.00 per hour additional); 
  Wheel excavator operator (over 750 cu. yds.) 
 
  GROUP 15: Rubber-tired earth-moving equipment operator, 
  operating equipment with push-pull system (single engine, 
  Caterpillar, Euclid, Athey Wagon and similar types with any 
  and all attachments over 25 yds. and up to and including 50 
  yds. struck); Rubber-tired earth-moving equipment operator, 
  operating equipment with push-pull system (multiple 
  engine-up to and including 25 yds. struck) 
 
  GROUP 16: Rubber-tired earth-moving equipment operator, 
  operating equipment with push-pull system (single engine, 
  over 50 yds. struck); Rubber-tired earth-moving equipment 
  operator, operating equipment with push-pull system 
  (multiple engine, Euclid, Caterpillar and similar, over 25 
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  yds. and up to 50 yds. struck) 
 
  GROUP 17: Rubber-tired earth-moving equipment operator, 
  operating equipment with push-pull system (multiple engine, 
  Euclid, Caterpillar and similar, over 50 cu. yds. struck); 
  Tandem tractor operator (operating crawler type tractors in 
  tandem - Quad 9 and similar type) 
 
  GROUP 18: Rubber-tired earth-moving equipment operator, 
  operating in tandem (scrapers, belly dumps and similar 
  types in any combination, excluding compaction units - 
  single engine, up to and including 25 yds. struck) 
 
  GROUP 19: Rotex concrete belt operator (or similar types); 
  Rubber-tired earth-moving equipment operator, operating in 
  tandem (scrapers, belly dumps and similar types in any 
  combination, excluding compaction units - single engine, 
  Caterpillar, Euclid, Athey Wagon and similar types with any 
  and all attachments over 25 yds.and up to and including 50 
  cu. yds. struck); Rubber-tired earth-moving equipment 
  operator, operating in tandem (scrapers, belly dumps and 
  similar types in any combination, excluding compaction 
  units - multiple engine, up to and including 25 yds. struck) 
 
  GROUP 20: Rubber-tired earth-moving equipment operator, 
  operating in tandem (scrapers, belly dumps and similar 
  types in any combination, excluding compaction units - 
  single engine, over 50 yds. struck); Rubber-tired 
  earth-moving equipment operator, operating in tandem 
  (scrapers, belly dumps, and similar types in any 
  combination, excluding compaction units - multiple engine, 
  Euclid, Caterpillar and similar, over 25 yds. and up to 50 
  yds. struck) 
 
  GROUP 21: Rubber-tired earth-moving equipment operator, 
  operating in tandem (scrapers, belly dumps and similar 
  types in any combination, excluding compaction units - 
  multiple engine, Euclid, Caterpillar and similar type, over 
  50 cu. yds. struck) 
 
  GROUP 22: Rubber-tired earth-moving equipment operator, 
  operating equipment with the tandem push-pull system 
  (single engine, up to and including 25 yds. struck) 
 
  GROUP 23: Rubber-tired earth-moving equipment operator, 
  operating equipment with the tandem push-pull system 
  (single engine, Caterpillar, Euclid, Athey Wagon and 
  similar types with any and all attachments over 25 yds. and 
  up to and including 50 yds. struck); Rubber-tired 
  earth-moving equipment operator, operating with the tandem 
  push-pull system (multiple engine, up to and including 25 
  yds. struck) 
 
  GROUP 24: Rubber-tired earth-moving equipment operator, 
  operating equipment with the tandem push-pull system 
  (single engine, over 50 yds. struck); Rubber-tired 
  earth-moving equipment operator, operating equipment with 
  the tandem push-pull system (multiple engine, Euclid, 
  Caterpillar and similar, over 25 yds. and up to 50 yds. 
  struck) 
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  GROUP 25: Concrete pump operator-truck mounted; Rubber-tired 
  earth-moving equipment operator, operating equipment with 
  the tandem push-pull system (multiple engine, Euclid, 
  Caterpillar and similar type, over 50 cu. yds. struck) 
 
CRANES, PILEDRIVING AND HOISTING EQUIPMENT CLASSIFICATIONS   
 
  GROUP 1: Engineer oiler; Fork lift operator (includes loed, 
  lull   or similar types) 
 
GROUP 2: Truck crane oiler   
 
  GROUP 3: A-frame or winch truck operator; Ross carrier 
  operator (jobsite) 
 
  GROUP 4: Bridge-type unloader and turntable operator; 
  Helicopter hoist operator 
 
  GROUP 5:  Hydraulic boom truck; Stinger crane (Austin-Western 
  or similar type); Tugger hoist operator (1 drum) 
 
  GROUP 6: Bridge crane operator; Cretor crane operator; Hoist 
  operator (Chicago boom and similar type); Lift mobile 
  operator; Lift slab machine operator (Vagtborg and similar 
  types); Material hoist and/or manlift operator; Polar 
  gantry crane operator; Self Climbing scaffold (or similar 
  type); Shovel, backhoe, dragline, clamshell operator (over 
  3/4 yd. and up to 5 cu. yds. mrc); Tugger hoist operator 
 
  GROUP 7: Pedestal crane operator; Shovel, backhoe, dragline, 
  clamshell operator (over 5 cu. yds. mrc); Tower crane 
  repair; Tugger hoist operator (3 drum) 
 
  GROUP 8: Crane operator (up to and including 25 ton 
  capacity); Crawler transporter operator; Derrick barge 
  operator (up to and including 25 ton capacity); Hoist 
  operator, stiff legs, Guy derrick or similar type (up to 
  and including 25 ton capacity); Shovel, backhoe, dragline, 
  clamshell operator (over 7 cu. yds., M.R.C.) 
 
  GROUP 9: Crane operator (over 25 tons and up to and including 
  50 tons mrc); Derrick barge operator (over 25 tons up to 
  and including 50 tons mrc); Highline cableway operator; 
  Hoist operator, stiff legs, Guy derrick or similar type 
  (over 25 tons up to and including 50 tons mrc); K-crane 
  operator; Polar crane operator; Self erecting tower crane 
  operator maximum lifting capacity ten tons 
 
  GROUP 10: Crane operator (over 50 tons and up to and 
  including 100 tons mrc); Derrick barge operator (over 50 
  tons up to and including 100 tons mrc); Hoist operator, 
  stiff legs, Guy derrick or similar type (over 50 tons up to 
  and including 100 tons mrc), Mobile tower crane operator 
  (over 50 tons, up to and including 100 tons M.R.C.); Tower 
  crane operator and tower gantry 
 
  GROUP 11: Crane operator (over 100 tons and up to and 
  including 200 tons mrc); Derrick barge operator (over 100 
  tons up to and including 200 tons mrc); Hoist operator, 
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  stiff legs, Guy derrick or similar type (over 100 tons up 
  to and including 200 tons mrc); Mobile tower crane operator 
  (over 100 tons up to and including 200 tons mrc) 
 
  GROUP 12: Crane operator (over 200 tons up to and including 
  300 tons mrc); Derrick barge operator (over 200 tons up to 
  and including 300 tons mrc); Hoist operator, stiff legs, 
  Guy derrick or similar type (over 200 tons, up to and 
  including 300 tons mrc); Mobile tower crane operator (over 
  200 tons, up to and including 300 tons mrc) 
 
  GROUP 13: Crane operator (over 300 tons); Derrick barge 
  operator (over 300 tons); Helicopter pilot; Hoist operator, 
  stiff legs, Guy derrick or similar type (over 300 tons); 
  Mobile tower crane operator (over 300 tons) 
 
TUNNEL CLASSIFICATIONS   
 
  GROUP 1: Skiploader (wheel type up to 3/4 yd. without 
  attachment) 
 
GROUP 2: Power-driven jumbo form setter operator   
 
  GROUP 3: Dinkey locomotive or motorperson (up to and 
  including 10 tons) 
 
  GROUP 4: Bit sharpener; Equipment greaser (grease truck); 
  Slip form pump operator (power-driven hydraulic lifting 
  device for concrete forms); Tugger hoist operator (1 drum); 
  Tunnel locomotive operator (over 10 and up to and including 
  30 tons) 
 
  GROUP 5: Backhoe operator (up to and including 3/4 yd.); 
  Small Ford, Case or similar; Drill doctor; Grouting machine 
  operator; Heading shield operator; Heavy-duty repairperson; 
  Loader operator (Athey, Euclid, Sierra and similar types); 
  Mucking machine operator (1/4 yd., rubber-tired, rail or 
  track type); Pneumatic concrete placing machine operator 
  (Hackley-Presswell or similar type); Pneumatic heading 
  shield (tunnel); Pumpcrete gun operator; Tractor compressor 
  drill combination operator; Tugger hoist operator (2 drum); 
  Tunnel locomotive operator (over 30 tons) 
 
GROUP 6: Heavy Duty Repairman   
 
GROUP 7:  Tunnel mole boring machine operator 
 
ENGINEERS ZONES 
 
$1.00 additional per hour for all of IMPERIAL County and the 
portions of KERN, RIVERSIDE & SAN BERNARDINO Counties as 
defined below: 
 
That area within the following Boundary:  Begin in San 
Bernardino County, approximately 3 miles NE of the intersection 
of I-15 and the California State line at that point which is 
the NW corner of Section 1, T17N,m R14E, San Bernardino 
Meridian.  Continue W in a straight line to that point which is 
the SW corner of the NW ï¿½ of Section 6, T27S, R42E, Mt. Diablo 
Meridian.  Continue North to the intersection with the Inyo 
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County Boundary at that point which is the NE corner of the W ï¿½ 
of the N ï¿½ of Section 6, T25S, R42E, MDM.  Continue W along the 
Inyo and San Bernardino County boundary until the intersection 
with Kern County, as that point which is the SE corner of 
Section 34, T24S, R40E, MDM.  Continue W along the Inyo and 
Kern County boundary until the intersection with Tulare County, 
at that point which is the SW corner of the SE ï¿½ of Section 32, 
T24S, R37E, MDM.  Continue W along the Kern and Tulare County 
boundary, until that point which is the NW corner of T25S, 
R32E, MDM.  Continue S following R32E lines to the NW corner of 
T31S, R32E, MDM.  Continue W to the NW corner of T31S, R31E, 
MDM.  Continue S to the SW corner of T32S, R31E, MDM.  Continue 
W to SW corner of SE ï¿½ of Section 34, T32S, R30E, MDM. 
Continue S to SW corner of T11N, R17W, SBM.  Continue E along 
south boundary of T11N, SBM to SW corner of T11N, R7W, SBM. 
Continue S to SW corner of T9N, R7W, SBM.  Continue E along 
south boundary of T9N, SBM to SW corner of T9N, R1E, SBM. 
Continue S along west boundary of R1E, SMB to Riverside County 
line at the SW corner of T1S, R1E, SBM.  Continue E along south 
boundary of T1s, SBM (Riverside County Line) to SW corner of 
T1S, R10E, SBM.  Continue S along west boundary of R10E, SBM to 
Imperial County line at the SW corner of T8S, R10E, SBM. 
Continue W along Imperial and Riverside county line to NW 
corner of T9S, R9E, SBM.  Continue S along the boundary between 
Imperial and San Diego Counties, along the west edge of R9E, 
SBM to the south boundary of Imperial County/California state 
line.  Follow the California state line west to Arizona state 
line, then north to Nevada state line, then continuing NW back 
to start at the point which is the NW corner of Section 1, 
T17N, R14E, SBM 
 
$1.00 additional per hour for portions of SAN LUIS OBISPO, 
KERN, SANTA BARBARA & VENTURA as defined below: 
  
That area within the following Boundary:  Begin approximately 5 
miles north of the community of Cholame, on the Monterey County 
and San Luis Obispo County boundary at the NW corner of T25S, 
R16E, Mt. Diablo Meridian.  Continue south along the west side 
of R16E to the SW corner of T30S, R16E, MDM.  Continue E to SW 
corner of T30S, R17E, MDM.  Continue S to SW corner of T31S, 
R17E, MDM.  Continue E to SW corner of T31S, R18E, MDM. 
Continue S along West side of R18E, MDM as it crosses into San 
Bernardino Meridian numbering area and becomes R30W.  Follow 
the west side of R30W, SBM to the SW corner of T9N, R30W, SBM. 
Continue E along the south edge of T9N, SBM to the Santa 
Barbara County and Ventura County boundary at that point whch 
is the SW corner of Section 34.T9N, R24W, SBM, continue S along 
the Ventura County line to that point which is the SW corner of 
the SE ï¿½ of Section 32, T7N, R24W, SBM.   Continue E along the 
south edge of T7N, SBM to the SE corner to T7N, R21W, SBM. 
Continue N along East side of R21W, SBM to Ventura County and 
Kern County boundary at the NE corner of T8N, R21W.  Continue W 
along the Ventura County and Kern County boundary to the SE 
corner of T9N, R21W.  Continue North along the East edge of 
R21W, SBM to the NE corner of T12N, R21W, SBM.  Continue West 
along the north edge of T12N, SBM to the SE corner of T32S, 
R21E, MDM. [T12N SBM is a think strip between T11N SBM and T32S 
MDM]. Continue North along the East side of R21E, MDM to the 
Kings County and Kern County border at the NE corner of T25S, 
R21E, MDM, continue West along the Kings County and Kern County 

Page 13 of 25

2/23/2010http://www.wdol.gov/wdol/scafiles/davisbacon/CA1.dvb



Boundary until the intersection of San Luis Obispo County. 
Continue west along the Kings County and San Luis Obispo County 
boundary until the intersection with Monterey County.  Continue 
West along the Monterey County and San Luis Obispo County 
boundary to the beginning point at the NW corner of T25S, R16E, 
MDM. 
 
  
$2.00 additional per hour for INYO and MONO Counties and the 
Northern portion of SAN BERNARDINO County as defined below: 
 
That area within the following Boundary:  Begin at the 
intersection of the northern boundary of Mono County and the 
California state line at the point which is the center of 
Section 17, T10N, R22E, Mt. Diablo Meridian.  Continue S then 
SE along the entire western boundary of Mono County, until it 
reaches Inyo County at the point which is the NE corner of the 
W ï¿½ of the NW ï¿½ of Section 2, T8S, R29E, MDM.  Continue SSE 
along the entire western boundary of Inyo County, until the 
intersection with Kern County at the point which is the SW 
corner of the SE ï¿½ of Section 32, T24S, R37E, MDM.  Continue E 
along the Inyo and Kern County boundary until the intersection 
with San Bernardino County at that point which is the SE corner 
of section 34, T24S, R40E, MDM.  Continue E along the Inyo and 
San Bernardino County boundary until the point which is the NE 
corner of the W ï¿½ of the NW ï¿½ of Section 6, T25S, R42E, MDM. 
Continue S to that point which is the SW corner of the NW ï¿½ of 
Section 6, T27S, R42E, MDM.  Continue E in a straight line to 
the California and Nevada state border at the point which is 
the NW corner of Section 1, T17N, R14E, San Bernardino 
Meridian.  Then continue NW along the state line to the 
starting point, which is the center of Section 18, T10N, R22E, 
MDM. 
 
REMAINING AREA NOT DEFINED ABOVE RECIEVES BASE RATE 
 
---------------------------------------------------------------- 
* ENGI0012-004 08/01/2009 
 
                                  Rates          Fringes 
 
OPERATOR:   Power Equipment    
(Undefined) (DREDGING)   
     (1) Leverman................$ 44.83            17.22 
     (2) Dredge dozer............$ 40.36            17.22 
     (3) Deckmate................$ 40.25            17.22 
     (4) Winch operator (stern  
     winch on dredge)............$ 39.70            17.22 
     (5) Fireman-Oiler,  
     Deckhand, Bargeman,  
     Leveehand...................$ 39.16            17.22 
     (6) Barge Mate..............$ 39.77            17.22 
---------------------------------------------------------------- 
 IRON0002-004 07/01/2009 
 
                                  Rates          Fringes 
 
Ironworkers:   
     Fence Erector...............$ 26.58            15.24 
     Ornamental, Reinforcing  
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     and Structural..............$ 33.00            23.71 
 
PREMIUM PAY: 
 
$6.00 additional per hour at the following locations: 
 
China Lake Naval Test Station, Chocolate Mountains Naval 
Reserve-Niland, 
Edwards AFB, Fort Irwin Military Station, Fort Irwin Training 
Center-Goldstone, San Clemente Island, San Nicholas Island, 
Susanville Federal Prison, 29 Palms - Marine Corps, U.S. Marine 
Base - Barstow, U.S. Naval Air Facility - Sealey, Vandenberg AFB 
 
$4.00 additional per hour at the following locations: 
 
Army Defense Language Institute - Monterey, Fallon Air Base, 
Naval Post Graduate School - Monterey, Yermo Marine Corps 
Logistics Center 
 
$2.00 additional per hour at the following locations: 
 
Port Hueneme, Port Mugu, U.S. Coast Guard Station - Two Rock 
 
---------------------------------------------------------------- 
* LABO0089-001 07/01/2009 
 
                                  Rates          Fringes 
 
LABORER - UNDEFINED (BUILDING    
and all other Residential    
Construction)   
     Group 1.....................$ 25.02            13.50 
     Group 2.....................$ 25.90            13.50 
     Group 3.....................$ 26.61            13.50 
     Group 4.....................$ 27.41            13.50 
     Group 5.....................$ 28.09            13.50 
LABORER - UNDEFINED    
(RESIDENTIAL CONSTRUCTION -    
See definition below)   
     (1) Laborer.................$ 22.87            10.83 
     (2) Cleanup, Landscaping,  
     Fencing (chain link or  
     wood).......................$ 21.58            10.83 
 
  RESIDENTIAL DEFINITION: Wood or metal frame construction of 
  single family residences, apartments and condominums - 
  excluding (a) projects that exceed three stories over a 
  garage level, (b) any utility work such as telephone, gas, 
  water, sewer and other utilities and (c) any fine grading 
  work, utility work or paving work in the future street and 
  public right-of-way; but including all rough grading work 
  at the job site behind the existing right of way 
 
LABORER CLASSIFICATIONS 
 
  GROUP 1: Cleaning and handling of panel forms; Concrete 
  Screeding for Rought Strike-off; Concrete, water curing; 
  Demolition laborer; Flagman; Gas, oil and/or water pipeline 
  laborer; General Laborer; General clean-up laborer; 
  Landscape laborer;  Jetting laborer; Temporary water and 
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  air lines laborer; Material hoseman (walls, slabs, floors 
  and decks); Plugging, filling of Shee-bolt holes; Dry 
  packing of concrete; Railroad maintenance, Repair Trackman 
  and road beds, Streetcar and railroad construction trac 
  laborers; Slip form raisers; Slurry seal crews (mixer 
  operator, applicator operator, squeegee man, Shuttle man, 
  top man), filling of cracks by any method on any surface; 
  Tarman and mortar man; Tool crib or tool house laborer; 
  Window cleaner; Wire Mesh puling-all concrete pouring 
  operations 
 
  GROUP 2: Asphalt Shoveler; Cement Dumper (on 1 yard or larger 
  mixer and handling bulk cement); Cesspool digger and 
  installer; Chucktender; Chute man, pouring concrete, the 
  handling of the cute from ready mix trucks, such as walls, 
  slabs, decks, floors, foundations, footings, curbs, gutters 
  and sidewalks; Concrete curer-impervious membrane and form 
  oiler; Cutting torch operator (demoliton); Guinea chaser; 
  Headboard man-asphlt; Laborer, 
  packing rod steel and pans; membrane vapor barrier installer; 
  Power broom sweepers (small); Riiprap, stonepaver, placing 
  stone or wet sacked concrete; Roto scraper and tiller; Tank 
  sealer and cleaner; Tree climber, faller, chain saw 
  operator, Pittsburgh Chipper and similar type brush 
  shredders; Underground laborers, including caisson bellower 
 
  GROUP 3: Buggymobile; Concrete cutting torch; Concrete 
  cutting torch; Concrete pile cutter; Driller, jackhammer, 2 
  1/2 feet drill steel or longer; Dri Pak-it machine; High 
  sealer (including drilling of same); Hydro seeder and 
  similar type; Impact wrench, mult-plate; Kettlemen, potmen 
  and mean applying asphalt, lay-kold, creosote, line caustic 
  and similar type materials (applying  means applying, 
  dipping, brushing or handling of such materials for pipe 
  wrapping and waterproofing); Operators of pneumatic, gas, 
  electric tools, vibratring machines, pavement breakers, air 
  blasting, come-along, and similar mechanicl tools not 
  separately classified herein; Pipelayers back up man 
  coating, grouting, making of joints, sealing, caulking, 
  diapering and inclduing rubber gasket joints, pointing and 
  any and all other services; Rotary Scarifier or multiple 
  head concrete chipping scaarifier; Steel header board man 
  and guideline setter; Tampers, Barko, Wacker and similar 
  type; Trenching machine, handpropelled 
 
  GROUP 4: Asphalt raker, luterman, ironer, apshalt dumpman and 
  asphalt spreader boxes (all types); Concrete core cutter 
  (walls, floors or ceilings), Grinder or sander; Concrete 
  saw man; cutting walls or flat work, scoring old or new 
  concrete; Cribber, shorer, lagging, sheeting and trench 
  bracing, hand-guided lagging hammer; Laser beam in 
  connection with laborer's work; Oversize concrete vibrator 
  operator 70 pounds and over; Pipelayer performing all 
  services in the laying, installation and all forms of 
  connection of pipe from the point of receiving pipe in the 
  ditch until completion of oepration, including any and all 
  forms of tubular material, whether pipe, metallic or 
  non-metallic, conduit, and any other stationary type of 
  tubular device used for the conveying of any substance or 
  element, whether water, sewage, solid, gas, air or other 

Page 16 of 25

2/23/2010http://www.wdol.gov/wdol/scafiles/davisbacon/CA1.dvb



  product whatsoever and without regard to the nature of 
  material from which the tubular material is fabricated; No 
  joint pipe and stripping of same; Prefabricated manhole 
  installer; Sandblaster (nozzleman), Porta shot-blast, water 
  blasting 
 
  GROUP 5: Blasters Powderman-All work of loading holes, 
  placing and blasting of all pwder and explosives of 
  whatever type, regardless of method used for such loading 
  and placing; Driller-all power drills, excluding 
  jackhammer, whether core, diamond, wagon, track, multiple 
  unit, and any and all other types of mechanical drills 
  without regard to the form of motive power. 
---------------------------------------------------------------- 
* LABO0089-002 11/01/2008 
 
                                  Rates          Fringes 
 
LABORER - UNDEFINED (MASON    
TENDER)..........................$ 25.86            12.13 
---------------------------------------------------------------- 
 LABO0089-004 07/01/2009 
 
HEAVY AND HIGHWAY CONSTRUCTION 
 
                                  Rates          Fringes 
 
Laborers:   
     GROUP 1.....................$ 26.14            13.50 
     GROUP 2.....................$ 26.60            13.50 
     GROUP 3.....................$ 27.01            13.50 
     GROUP 4.....................$ 27.85            13.50 
     GROUP 5.....................$ 30.72            13.50 
 
LABORER CLASSIFICATIONS   
 
  GROUP 1: Laborer: General or Construction Laborer, Landscape 
  Laborer. Asphalt Rubber Material Loader. Boring Machine 
  Tender (outside), Carpenter Laborer (cleaning, handling, 
  oiling & blowing of panel forms and lumber), Concrete 
  Laborer, Concrete Screeding for rough strike-off, Concrete 
  water curing. Concrete Curb & Gutter laborer, Certified 
  Confined Space Laborer, Demolition laborer & Cleaning of 
  Brick and lumber,Expansion Joint Caulking; Environmental 
  Remediation, Monitoring Well, Toxic waste and Geotechnical 
  Drill tender, Fine Grader, Fire Watcher, Limbers, Brush 
  Loader, Pilers and Debris Handlers. flagman. Gas Oil and 
  Water Pipeline Laborer. Material Hoseman (slabs, walls, 
  floors, decks); Plugging, filling of shee bolt holes; Dry 
  packing of concrete and patching; Post Holer Digger 
  (manual); Railroad maintenance, repair trackman, road beds; 
  Rigging & signaling; Scaler, Slip-Form Raisers, Filling 
  cracks on any surface, tool Crib or Tool House Laborer, 
  Traffic control (signs, barriers, barricades, delineator, 
  cones etc.), Window Cleaner 
 
  GROUP 2: Asphalt abatement; Buggymobile; Cement dumper (on 1 
  yd. or larger mixers and handling bulk cement); Concrete 
  curer, impervious membrane and form oiler; Chute man, 
  pouring concrete; Concrete cutting torch; Concrete pile 
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  cutter; driller/Jackhammer, with drill steel 2 1/'2 feet or 
  longer; Dry pak-it machine; Fence erector; Pipeline 
  wrapper, gas, oil, water, pot tender & form man; Grout man; 
  Installation of all asphalt overlay fabric and materials 
  used for reinforcing asphalt; Irrigation laborer; 
  Kettleman-Potman hot mop, includes applying asphalt, 
  lay-klold, creosote, lime caustic and similar tyhpes of 
  materials (dipping, brushing, handling) and waterproofing; 
  Membrane vapor barrier installer; Pipelayer backup man 
  (coating, grouting, making of joints, sealing caulkiing, 
  diapering including rubber basket jlints, pointing); 
  Rotary scarifier, multiple head concrete chipper; Rock 
  slinger; Roto scraper & tiller; Sandblaster pot tender; 
  Septic tank digger/installer; Tamper/wacker operator; Tank 
  scaler & cleaner; Tar man & mortar man; Tree 
  climber/faller, chainb saw operator, Pittsburgh chipper & 
  similar type brush shredders. 
 
  GROUP 3: Asphalt, installation of all frabrics; Buggy Mobile 
  Man, Bushing hammer;  Compactor (all types), Concrete Curer 
  - Impervious membrane, Form Oiler, Concrete Cutting Torch, 
  Concrete Pile Cutter,Driller/Jackhammer with drill steel 2 
  1/2 ft or longer, Dry Pak-it machine, Fence erector 
  including manual post hole digging,  Gas oil or water 
  Pipeline Wrapper - 6 ft pipe and over, Guradrail erector, 
  Hydro seeder, Impact Wrench man (multi plate), 
  kettleman-Potman Hot Mop includes applying Asphalt, 
  Lay-Kold, Creosote, lime caustic and similar types of 
  materials (dipping, brushing or handling) and 
  waterproofing.  Laser Beam in connection with Laborer work. 
  High Scaler, Operators of Pneumatic Gas or Electric Tools, 
  Vibrating Machines, Pavement Breakers, Air Blasting, 
  Come-Alongs and similar mechanical tools, Remote-Controlled 
  Robotic Tools in connection with Laborers work.  Pipelayer 
  Backup Man (Coating, grouting,m makeing of joints, sealing, 
  caulking, diapering including rubber gasket joints, 
  pointing and other services).  Power Post Hole Digger, 
  Rotary Scarifier (multiple head concrete chipper 
  scarifier), Rock Slinger, Shot Blast equipment (8 to 48 
  inches), Steel Headerboard Man and Guideline Setter, 
  Tamper/Wacker operator and similar types, Trenching Machine 
  hand propelled. 
 
  GROUP 4:  Any worker exposed to raw sewage.  Asphalt Raker, 
  Luteman, Asphalt Dumpman, Asphalt Spreader Boxes, Concrete 
  Core Cutter, Concrete Saw Man, Cribber, Shorer, Head Rock 
  Slinger.  Installation of subsurface instrumentation, 
  monitoring wells or points, remediation system installer; 
  Laborer, asphalt-rubber distributor bootman; Oversize 
  concrete vibrator operators, 70 pounds or over.  Pipelayer, 
  Prfefabricated Manhole Installer, Sandblast Nozzleman 
  (Water Balsting-Porta Shot Blast), Traffic Lane Closure. 
 
  GROUP 5: Blasters Powderman-All work of loading holes, 
  placing and blasting of all powder and explosives of 
  whatever type, regardless of method used for such loading 
  and placing; Horizontal directional driller, Boring system, 
  Electronic traking,   Driller: all power drills excluding 
  jackhammer, whether core, diamond, wagon, track, multiple 
  unit, and all other types of mechanical drills without 
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  regard to form of motive power.  Environmental remediation, 
  Monitoring well, Toxic waste and Geotechnical driller, 
  Toxic waste removal. Welding in connection with Laborer's 
  work. 
---------------------------------------------------------------- 
* LABO0300-008 08/05/2009 
 
                                  Rates          Fringes 
 
LABORER - UNDEFINED   
     PLASTER CLEAN-UP LABORER....$ 26.65            14.70 
     PLASTER TENDER..............$ 29.20            14.70 
 
Work at Military Bases -  $3.00 additional per hour: 
  Coronado Naval Amphibious Base, Fort Irwin, George AFB, 
  Marine Corps Air Station-29 Palms, Imperial Beach Naval Air 
  Station, Marine Corps Logistics Supply Base, Marine Corps 
  Pickle Meadows,  Mountain Warfare Training Center, Naval 
  Air Facility-Seeley, North Island Naval Air Station, 
  Vandenberg AFB. 
---------------------------------------------------------------- 
 LABO0882-002 01/01/2009 
 
                                  Rates          Fringes 
 
Asbestos Removal Laborer.........$ 26.15            13.25 
 
  SCOPE OF WORK:  Includes site mobilization, initial site 
  cleanup, site preparation, removal of asbestos-containing 
  material and toxic waste, encapsulation, enclosure and 
  disposal of asbestos- containing materials and toxic waste 
  by hand or with equipment or machinery; scaffolding, 
  fabrication of temporary wooden barriers and assembly of 
  decontamination stations. 
---------------------------------------------------------------- 
 LABO1184-001 07/01/2009 
 
                                  Rates          Fringes 
 
Laborers: (HORIZONTAL    
DIRECTIONAL DRILLING)   
     (1) Drilling Crew Laborer...$ 27.05            10.40 
     (2) Vehicle Operator/Hauler.$ 27.22            10.40 
     (3) Horizontal Directional  
     Drill Operator..............$ 29.07            10.40 
     (4) Electronic Tracking  
     Locator.....................$ 31.07            10.40 
Laborers: (STRIPING/SLURRY    
SEAL)   
     GROUP 1.....................$ 28.50            13.56 
     GROUP 2.....................$ 29.80            13.56 
     GROUP 3.....................$ 31.81            13.56 
     GROUP 4.....................$ 33.55            13.56 
 
LABORERS - STRIPING CLASSIFICATIONS   
 
  GROUP 1: Protective coating, pavement sealing, including 
  repair and filling of cracks by any method on any surface 
  in parking lots, game courts and playgrounds; carstops; 
  operation of all related machinery and equipment; equipment 
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  repair technician 
 
  GROUP 2: Traffic surface abrasive blaster; pot tender - 
  removal of all traffic lines and markings by any method 
  (sandblasting, waterblasting, grinding, etc.) and 
  preparation of surface for coatings.  Traffic control 
  person: controlling and directing traffic through both 
  conventional and moving lane closures; operation of all 
  related machinery and equipment 
 
  GROUP 3: Traffic delineating device applicator: Layout and 
  application of pavement markers, delineating signs, rumble 
  and traffic bars, adhesives, guide markers, other traffic 
  delineating devices including traffic control. This 
  category includes all traffic related surface preparation 
  (sandblasting, waterblasting, grinding) as part of the 
  application process. Traffic protective delineating system 
  installer: removes, relocates, installs, permanently 
  affixed roadside and parking delineation barricades, 
  fencing, cable anchor, guard rail, reference signs, 
  monument markers; operation of all related machinery and 
  equipment; power broom sweeper 
 
  GROUP 4: Striper: layout and application of traffic stripes 
  and markings; hot thermo plastic; tape traffic stripes and 
  markings, including traffic control; operation of all 
  related machinery and equipment 
---------------------------------------------------------------- 
 PAIN0036-001 01/01/2010 
 
                                  Rates          Fringes 
 
Painters: (Including Lead    
Abatement)   
     (1) Repaint.................$ 26.05             9.41 
     (2) All Other Work..........$ 29.32             9.41 
 
  REPAINT of any previously painted structure.  Exceptions: 
  work involving the aerospace industry, breweries, 
  commercial recreational facilities, hotels which operate 
  commercial establishments as part of hotel service, and 
  sports facilities. 
---------------------------------------------------------------- 
* PAIN0036-010 01/02/2010 
 
                                  Rates          Fringes 
 
DRYWALL FINISHER/TAPER   
     (1) Building & Heavy  
     Construction................$ 29.19            12.19 
     (2) Residential  
     Construction (Wood frame  
     apartments, single family  
     homes and  multi-duplexes  
     up to and  including four  
     stories)....................$ 18.00             7.97 
---------------------------------------------------------------- 
 PAIN0036-012 01/01/2010 
 
                                  Rates          Fringes 
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GLAZIER..........................$ 36.55            14.87 
---------------------------------------------------------------- 
 PAIN0036-019 02/01/2009 
 
                                  Rates          Fringes 
 
SOFT FLOOR LAYER.................$ 26.77            11.75 
---------------------------------------------------------------- 
 PLAS0200-005 08/05/2009 
 
                                  Rates          Fringes 
 
PLASTERER........................$ 35.41             9.88 
 
  NORTH ISLAND NAVAL AIR STATION, COLORADO NAVAL AMPHIBIOUS 
  BASE, IMPERIAL BEACH NAVAL AIR STATION:  $3.00 additional 
  per hour. 
---------------------------------------------------------------- 
 PLAS0500-001 06/26/2009 
 
                                  Rates          Fringes 
 
CEMENT MASON/CONCRETE FINISHER   
     GROUP 1.....................$ 26.42             8.70 
     GROUP 2.....................$ 28.07             8.70 
     GROUP 3.....................$ 30.75             8.10 
 
  CEMENT MASONS -  work inside the building line, meeting the 
  following criteria: 
 
  GROUP 1:  Residential wood frame project of any size;  work 
  classified as Type III, IV or Type V construction; 
  interior tenant improvement work regardless the size of the 
  project; any wood frame project of four stories or less. 
 
  GROUP 2: Work classified as type I and II construction 
 
  GROUP 3: All other work 
---------------------------------------------------------------- 
 PLUM0016-006 07/01/2009 
 
                                  Rates          Fringes 
 
PLUMBER, PIPEFITTER,    
STEAMFITTER   
     (1) Work on strip malls,  
     light commercial, tenant  
     improvement and remodel  
     work........................$ 28.84            14.47 
     (2) Work on new additions  
     and remodeling of  
     commercial buildings,  
     bars, restaurants, and  
     stores not to exceed 5,000  
     sq. ft. of floor space......$ 35.97            15.86 
     (3) All other work..........$ 37.10            16.84 
     (4) Camp Pendleton..........$ 41.60            16.84 
---------------------------------------------------------------- 
 PLUM0016-011 07/01/2009 
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                                  Rates          Fringes 
 
PLUMBER/PIPEFITTER   
     Residential.................$ 29.97            12.91 
---------------------------------------------------------------- 
 PLUM0345-001 07/01/2009 
 
                                  Rates          Fringes 
 
PLUMBER   
     Landscape/Irrigation Fitter.$ 26.70            13.84 
     Sewer & Storm Drain Work....$ 25.18            15.67 
---------------------------------------------------------------- 
 ROOF0045-001 08/01/2009 
 
                                  Rates          Fringes 
 
ROOFER...........................$ 23.63             6.50 
---------------------------------------------------------------- 
 SFCA0669-001 01/01/2009 
 
                                  Rates          Fringes 
 
SPRINKLER FITTER.................$ 33.50            15.30 
---------------------------------------------------------------- 
 SHEE0206-001 01/01/2010 
 
                                  Rates          Fringes 
 
SHEET METAL WORKER   
     Camp Pendleton..............$ 36.05            15.81 
     Except Camp Pendleton.......$ 34.05            15.81 
     Sheet Metal Technician......$ 23.99             4.71 
 
SHEET METAL TECHNICIAN - SCOPE: 
a. Existing residential buildings, both single and 
multi-family, where each unit is heated and/or cooled by a 
separate system  b. New single family residential buildings 
including tracts.  c. New multi-family residential buildings, 
not exceeding five stories of living space in height, provided 
each unit is heated or cooled by a separate system. Hotels and 
motels are excluded.  d. LIGHT COMMERCIAL WORK: Any sheet 
metal, heating and air conditioning work performed on a project 
where the total construction cost, excluding land, is under 
$1,000,000  e. TENANT IMPROVEMENT WORK: Any work necessary to 
finish interior spaces to conform to the occupants of 
commercial buildings, after completion of the building shell 
 
---------------------------------------------------------------- 
 TEAM0036-001 07/01/2009 
 
                                  Rates          Fringes 
 
Truck drivers:   
     GROUP 1.....................$ 14.90            18.30 
     GROUP 2.....................$ 24.49            18.30 
     GROUP 3.....................$ 24.69            18.30 
     GROUP 4.....................$ 24.89            18.30 
     GROUP 5.....................$ 25.09            18.30 
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     GROUP 6.....................$ 25.59            18.30 
     GROUP 7.....................$ 27.09            18.30 
 
  FOOTNOTE: HAZMAT PAY:  Work on a hazmat job, where hazmat 
  certification is required, shall be paid, in addition to 
  the classification working in, as follows: Levels A, B and 
  C - +$1.00 per hour.  Workers shall be paid hazmat pay in 
  increments of four (4) and eight (8) hours. 
 
 
TRUCK DRIVER CLASSIFICATIONS     
 
  GROUP 1: Fuel Man, Swamper 
 
  GROUP 2:  2-axle Dump Truck, 2-axle Flat Bed,Concrete Pumping 
  Truck, Industrial Lift Truck, Motorized Traffic Control, 
  Pickup Truck on Jobsite 
 
  GROUP 3: 2-axle Water Truck, 3-axle Dump Truck, 3-axle Flat 
  Bed, Erosion Control Nozzleman, Dump Crete Truck under 6.5 
  yd, Forklift 15,000 lbs and over, Prell Truck, Pipeline 
  Work Truck Driver, Road Oil Spreader, Cement Distributor or 
  Slurry Driver, Bootman, Ross Carrier 
 
  GROUP 4: Off-road Dump Truck under 35 tons 4-axles but less 
  than 7-axles, Low-Bed Truck & Trailer, Transit Mix Trucks 
  under 8 yd, 3-axle Water Truck, Erosion Control Driver, 
  Grout Mixer Truck, Dump Crete 6.5yd and over, Dumpster 
  Trucks, DW 10, DW 20 and over, Fuel Truck and Dynamite, 
  Truck Greaser, Truck Mounted Mobile Sweeper 2-axle Winch 
  Truck 
 
  GROUP 5: Off-road Dump Truck 35 tons and over, 7-axles or 
  more, Transit Mix Trucks 8 yd and over, A-Frame Truck, 
  Swedish  Cranes 
 
  GROUP 6:  Off-Road Special Equipment (including but not 
  limited to Water Pull Tankers, Athey Wagons, DJB, B70 
  Wuclids or like Equipment) 
   
  GROUP 7:  Repairman 
---------------------------------------------------------------- 
 
WELDERS - Receive rate prescribed for craft performing 
operation to which welding is incidental. 
================================================================ 
 
Unlisted classifications needed for work not included within 
the scope of the classifications listed may be added after 
award only as provided in the labor standards contract clauses 
(29CFR 5.5 (a) (1) (ii)). 
 
---------------------------------------------------------------- 
 
In the listing above, the "SU" designation means that rates 
listed under the identifier do not reflect collectively 
bargained wage and fringe benefit rates.  Other designations 
indicate unions whose rates have been determined to be 
prevailing. 
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---------------------------------------------------------------- 
 
                   WAGE DETERMINATION APPEALS PROCESS 
 
1.) Has there been an initial decision in the matter? This can 
be: 
 
*  an existing published wage determination 
*  a survey underlying a wage determination 
*  a Wage and Hour Division letter setting forth a position on 
   a wage determination matter 
*  a conformance (additional classification and rate) ruling 
 
On survey related matters, initial contact, including requests 
for summaries of surveys, should be with the Wage and Hour 
Regional Office for the area in which the survey was conducted 
because those Regional Offices have responsibility for the 
Davis-Bacon survey program. If the response from this initial 
contact is not satisfactory, then the process described in 2.) 
and 3.) should be followed. 
 
With regard to any other matter not yet ripe for the formal 
process described here, initial contact should be with the 
Branch of Construction Wage Determinations.  Write to: 
 
 Branch of Construction Wage Determinations 
 Wage and Hour Division 
 U.S. Department of Labor 
 200 Constitution Avenue, N.W. 
 Washington, DC 20210 
 
2.) If the answer to the question in 1.) is yes, then an 
interested party (those affected by the action) can request 
review and reconsideration from the Wage and Hour Administrator 
(See 29 CFR Part 1.8 and 29 CFR Part 7). Write to: 
 
 Wage and Hour Administrator 
 U.S. Department of Labor 
 200 Constitution Avenue, N.W. 
 Washington, DC 20210 
 
The request should be accompanied by a full statement of the 
interested party's position and by any information (wage 
payment data, project description, area practice material, 
etc.) that the requestor considers relevant to the issue. 
 
3.) If the decision of the Administrator is not favorable, an 
interested party may appeal directly to the Administrative 
Review Board (formerly the Wage Appeals Board).  Write to: 
 
 Administrative Review Board 
 U.S. Department of Labor 
 200 Constitution Avenue, N.W. 
 Washington, DC 20210 
 
4.) All decisions by the Administrative Review Board are final. 
 
 
================================================================ 
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          END OF GENERAL DECISION 
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 DESIGN/BUILD AGREEMENT  
(MARFORRES Kansas City – Demolition) 

This Design/Build Agreement  (MARFORRES Kansas City – Demolition) (this 
“Agreement”) dated as of August 28, 2013 and effective for all purposes as of August 28, 2013 
(the “Effective Date”) is by and between Camp Pendleton & Quantico Housing, LLC, a 
Delaware limited liability company (the “Company”), and  

(the “Design/Builder”). 

RECITALS 

WHEREAS, the Company has selected the Design/Builder to perform, either directly or 
pursuant to Subcontracts (hereinafter defined), the design, engineering and construction services 
set forth in this Agreement and the Contract Documents (hereinafter defined); and 

WHEREAS, the Design/Builder is ready, willing and able to perform the services 
required in accordance with the terms and conditions of this Agreement. 

NOW, THEREFORE, in consideration of the Recitals, and other good and valuable 
consideration, the receipt and sufficiency of which are hereby acknowledged, the parties, 
intending to be legally bound, do hereby agree as follows: 

ARTICLE 1 
DEFINITIONS 

1.1 “ACM” shall have the meaning set forth in the Amended and Restated Ground Lease. 

1.2 “Additional Design Services Costs” shall have the meaning set forth in Section 6.5.2.1 
hereof. 

1.3 “Affiliate” means with respect to any entity, a second entity which is controlled by, controls 
or is under common control with such first entity. 

1.4 “Agreement” means this Design/Build Agreement (MARFORRES Kansas City – 
Demolition) and all amendments and/or modifications hereto executed by the Parties. 

1.5  “Alternate” shall have the meaning set forth in Section 9.3.2 hereof. 

1.6 “Amended and Restated Ground Lease” shall have the meaning set forth in the Operating 
Agreement.  

1.7 “Applicable Laws” means all laws (including, without limitation, the Davis-Bacon Act), 
codes, ordinances, rules, regulations and orders of governmental authorities having jurisdiction 
over the Site and/or the Work.   

1.8 “Application for Payment” means the document prepared by the Design/Builder and 
submitted to the Company showing the Design/Builder’s entitlement to progress payments, the 
requirements of which are more fully described in Section 5.3 hereof. 
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1.9  “Authorized Representatives” means those individuals appointed by the Company and the 
Design/Builder from time to time in accordance with the provisions of Section 3.1.1 and Exhibit 
K hereof.   

1.10 “CCIP” shall have the meaning set forth in Exhibit D hereof. 

1.11 “Certificate of Substantial Completion” means a certificate prepared by the 
Design/Builder and forwarded to the Company stating that the Design/Builder believes in good 
faith that the Work or applicable portion thereof is Substantially Complete. 

1.12 “Certificate of Final Completion” means a certificate prepared by the Design/Builder 
and forwarded to the Company stating that the Design/Builder believes in good faith that the 
Work or applicable portion thereof is Finally Complete and that the Design/Builder is entitled to 
final payment in accordance with the provisions of Section 5.13 hereof. 

1.13 “Change Directive” means a written order signed by the Company directing a change in 
the Work.  A Change Directive shall state a proposed basis for adjustment, if any, in the 

Schedule.  The Company may order changes in the Work 
within the general scope of this Agreement, and a Change Directive shall be used in the absence 
of total agreement on the terms of a Change Order.   

1.14 “Change Order” means a written order signed by the Design/Builder and the Company 
authorizing a change in the Work, which also may adjust the Schedule, and 
which shall constitute a Modification.  Schedule may be changed only by 
Change Order.   

1.15 “Change Proposal” means a proposal for a Change Order submitted by the 
Design/Builder to the Company, either at the request of the Company, or at the Design/Builder’s 
own initiative. 

1.16 “Claims” shall have the meaning set forth in Section 2.3.1.2 hereof. 

1.17 “Company” means Camp Pendleton & Quantico Housing, LLC, a Delaware limited 
liability company. 

1.18 “Company Event of Default” shall have the meaning set forth in Section 12.3 hereof. 

1.19 “Company Indemnified Parties” means the Company, its members, agents, partners 
and employees. 

1.20 “Construction Agreement” means that certain Construction Agreement (MARFORRES 
Kansas City – Demolition) between the Contractor and the Design/Builder dated as of the 
Effective Date, as amended and modified from time to time. 
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1.22 “Construction Documents” means the plans and specifications prepared by a member of 
the Design Group for the Project, approved by the Company, and incorporated into this 
Agreement by reference after such approval, to be used to construct the Project.  The 
Construction Documents shall set forth in detail all items necessary to complete the construction 
of the Project in accordance with the Contract Documents (subject to their completion following 
commencement of the Construction Phase).  All material amendments and modifications to the 
Construction Documents must be approved by the Company and the Design/Builder prior to 
incorporation into this Agreement. 

1.23 “Construction Notice to Proceed” means the notice given by the Company to the 
Design/Builder stating that the Site is available to the Design/Builder and directing the 
Design/Builder to commence construction of the Project. 

1.24 “Construction Phase” means the period set forth in the Schedule beginning with the 
issuance of the Construction Notice to Proceed and ending on the date of Final Completion of the 
Project. 

1.25 “Construction Work” means that portion of the Work consisting of the provision of 
labor, materials, equipment and services provided in connection with the construction of the 
Project as set forth in the Contract Documents, and subcontracted by the Design/Builder to the 
Contractor. 

1.26 “Contract Documents” means this Agreement and those documents set forth on Exhibit 
C all of which form the entire integrated agreement between the Company and the 
Design/Builder. 

1.27 “Contractor” means  

1.28 “Contract Time” means the period of time as set forth in this Agreement, including 
authorized adjustments, allotted in the Schedule for the Final Completion of the Work. 

1.29 “Contingency” shall have the meaning set forth in Section 5.17. 

1.30 “Cost of the Work” consists of those items of Work which are to be paid for by the 
Company to the Design/Builder in accordance with the Contract Documents, and includes those 
categories of costs set forth as allowable on Exhibit D.   

 
 
 
 

 

1.31 “CPM” means a critical path method schedule in the form of precedents, networks and 
time sequences. 

1.32 “Day” or “Days” means calendar days.  If a Day requiring notice or action falls on a 
weekend or national or local holiday, the next non-weekend or non-holiday shall be applicable.  
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“Business Day” or “Business Days” means Days, other than weekend, national or local 
holidays, in which federal or state government agencies in the State of Missouri are open for 
business. 

1.33 “Design/Builder” means  
 

1.34 “Design/Builder Event of Default” shall have the meaning set forth in Section 12.1 
hereof. 

1.35 “Design/Builder Indemnified Parties” means the Design/Builder and the Contractor, 
and each of their respective partners, shareholders, members, managers, directors, officers, 
employees, subcontractors and agents.   

1.36 “Design/Builder Initiated Change Orders” means Design/Builder initiated Change 
Orders other than any Force Majeure Change Orders. 

1.37 “Design Group” means all engineers having a contract with the Design/Builder to 
furnish architectural or engineering services for the Project.  The initial members of the Design 
Group are listed on Exhibit M attached hereto. 

1.38 “Design Materials” means any and all documents, shop drawings, electronic 
information, data, plans, drawings, sketches, illustrations, specifications, descriptions, models 
and other information developed, prepared, furnished, delivered or required to be delivered by 
the Design/Builder (a) to the Company under the Contract Documents or (b) developed or 
prepared by the Design/Builder specifically to discharge its duties under the Contract 
Documents. 

1.39 “Design Work” means that portion of the Work consisting of the design required to be 
provided in connection with the design of the Project as set forth in the Contract Documents, 
which shall be performed consistent with the standards of professional care exercised by national 
design firms. 

1.40 “DoN” means the United States of America, Department of the Navy.  

1.41 “Effective Date” shall have the meaning set forth in the first paragraph of this 
Agreement. 

1.42 “Environmental Documents” means the environmental documents listed on Exhibit C. 

1.43 “Excusable Delay” shall have the meaning set forth in Section 4.6.1 hereof. 

1.44 “Fee” means  
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1.45 “Final Completion” or “Finally Complete” means the point at which the Work or a 
portion thereof has been completed in accordance with the terms and conditions of the Contract 
Documents, including Punch list items. 

1.46 “Force Majeure” means labor dispute, fire, unusual delay in transportation or delivery, 
unavoidable casualty, flood (assuming Design/Builder has taken reasonable precautions), 
earthquake, epidemic, quarantine, civil disturbance, war, terrorism, acts of a public enemy (such 
public enemy defined as a nation at war with the United States), freight embargo, riot, sabotage 
(by persons other than the Design/Builder, Subcontractors and Team Subcontractor), materially 
adverse weather conditions, labor or material shortage or any other similar act or condition, in 
each case only to the extent the event in question is beyond the control of and not caused by the 
fault or negligence of the Design/Builder, Subcontractors and Team Subcontractor. 

 

1.48 “Company Approvals” means those governmental (including agency) actions required 
to be obtained by the Company and necessary for the completion of the Project, including, but 
not limited to, modification of existing zoning, vacation of certain streets and/or alleys, and 
modifications to or variances from applicable building codes, all as more fully described on 
Exhibit F hereto. 

1.49 “Hazardous Materials” means any substance: 

1. the presence of which requires investigation or remediation under any federal, 
state or local law, statute, regulation, ordinance, order, action, policy or common 
law; 

2. which is or becomes defined as a “hazardous waste”, “hazardous substance”, 
“hazardous material”, “toxic substance”, “hazardous pollutant”, “toxic pollutant”, 
or contaminant under any federal, state or local law, statute, regulation, rule or 
ordinance or amendments thereto, and all applicable judicial, administrative or 
regulatory decrees, judgments or orders relating to the protection of human health 
or the environment, including, without limitation, the Comprehensive 
Environmental Response, Compensation and Liability Act, 42 U.S.C. §§ 9601 et 
seq. (“CERCLA”), as amended, the Resource, Conservation and Recovery Act, 
as amended, 42 U.S.C. §§ 6901 et seq. (“RCRA”), the Toxic Substances Control 
Act, 15 U.S.C. §§ 2601 et seq., the Clean Air Act, 42 U.S.C. §§ 7401 et seq., and 
the Federal Water Pollution Control Act, 33 U.S.C. §§ 1251 to 1387, as the 
foregoing may be amended from time to time (collectively, the “Environmental 
Laws”); 

3.  which is petroleum, including crude oil or any fraction thereof not otherwise 
designated as a “hazardous substance” under CERCLA, including without 
limitation gasoline, diesel fuel or other petroleum hydrocarbons; 
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4. which is toxic, explosive, corrosive, flammable, infectious, radioactive, 
carcinogenic, mutagenic, or otherwise hazardous and is or becomes regulated by 
any governmental authority or instrumentality of the United States or jurisdiction 
in which the Project is located; 

5. the presence of which on the site causes or threatens to cause a nuisance or 
trespass upon the site or adjacent properties or poses or threatens to pose a hazard 
to the health or safety of persons on or about the site; or 

6. Underground Storage Tanks as defined in Section 9001 of RCRA, 42 U.S.C. § 
6991.  

1.50  

1.51 “Inexcusable Delay” shall have the meaning set forth in Section 4.6.1 hereof. 

1.52 “Kansas City Fee Site” shall have the meaning set forth on Exhibit I attached hereto. 

1.53 “Kansas City Lease Site” shall have the meaning set forth on Exhibit I attached hereto. 

1.54 “LBP” shall have the meaning set forth in the Amended and Restated Ground Lease. 

1.55 “Managing Member” means  
which is the managing member of the Company. 

1.56 “Mobilization Plan” shall have the meaning set forth in Section 2.11 hereof. 

1.57 “Modification” means an amendment to this Agreement executed by the Parties after the 
Effective Date. 

1.58 “Notice to Begin Design” means the notice given by the Company to the Design/Builder 
stating that the Design/Builder is authorized to begin the design of the Project. 

1.59 “Operating Agreement” means that certain Fourth Amended and Restated Limited 
Liability Company Operating Agreement of Camp Pendleton & Quantico Housing, LLC dated as 
of January 15, 2013, as amended and/or restated from time to time. 

1.60 “OSHA” shall have the meaning set forth in Section 10.2.2 hereof. 

1.61 “Overhead” means  
 
 

 

1.62 “Party” or “Parties” means the Company and/or the Design/Builder, their respective 
permitted successors and/or assigns, and any other future signatories to this Agreement. 
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1.63 “Payment and Performance Bonds” means the payment bond and performance bonds 
issued by a Surety, in the most current form of American Institute of Architects, AIA Document 
A312 (Performance Bond and Payment Bond), covering the faithful performance and completion 
of the Construction Work at the Site, including payment for all materials and labor furnished or 
supplied in connection with such Construction Work, by the Contractor, as required under the 
Construction Agreement. 

1.64 “Product Data” shall have the meaning set forth in Section 2.15.2.2 hereof. 

1.65 “Project” means the facilities located on the Site, together with all on-site infrastructure, 
site improvements and appurtenances to be designed, constructed and installed in connection 
therewith, as more fully set forth and described in the Contract Documents and as are required 
thereby or reasonably inferred therefrom. 

1.66 “Punch list” means those minor items of Work to be completed after Substantial 
Completion and prior to Final Completion, which do not prevent the Project from being used for 
the purpose for which it is intended and which will not prevent occupancy. 

1.67 “Resident Officer in Charge of Construction” or “ROICC” shall have the meaning set 
forth in Section 2.16.1 hereof. 

1.68 “Retainage” means the amount withheld from progress payments from the Company to 
the Design/Builder from time to time, as more fully described in Section 5.5 hereof. 

1.69 “Samples” shall have the meaning set forth in Section 2.15.2.3 hereof. 

 
 

. 

1.71 “Schedule” means the schedule attached hereto as Exhibit H, pursuant to which the 
Design/Builder has agreed to achieve Substantial Completion and Final Completion of the Work 
at the Site.  The Schedule shall be adjusted pursuant to the provisions of the Contract 
Documents. 

1.72 “Scheduled Date of Substantial Completion” means those dates contained in the 
Schedule, pursuant to which the Design/Builder has agreed to achieve Substantial Completion of 
various portions of the Work in accordance with the Schedule, as adjusted for approved 
extensions of time. 

1.73 “Scope of Work Submittal Documents” means the drawings, specifications and other 
documents prepared for the Design/Builder (as more particularly set forth on Exhibit C hereto) 
for the Company’s review and approval prior to the preparation of the Construction Documents.  
The Scope of Work Submittal Documents shall illustrate the scale and relationship of Project 
components, outline the nature and structural exterior and three dimensional scale of the Project, 
and shall fix and describe in detail the configuration and character of the Project concerning all 
items of the Project necessary for the complete and final preparation of the Construction 



  

 
8 

7081717 

Documents in accordance with the requirements of the Contract Documents, including 
architectural, mechanical and electrical systems, materials and such other elements as may be 
appropriate. 

1.74 “Self-Performed Work” shall have the meaning set forth in Section 8.3 hereof. 

1.75 “Separate Contractors” means those individuals or entities (other than the 
Design/Builder) who have entered into arrangements with the Company for the provision of 
labor, materials or other services in connection with the Project. 

1.76 “Shop Drawings” shall have the meaning set forth in Section 2.15.2.1 hereof. 

1.77 “Site” means the property identified on Exhibit I attached hereto, and any other real 
property on which the Work will be performed. 

1.78 “Subcontract” means an agreement between the Contractor or the Design/Builder and 
another person or entity engaged to perform a portion of the Work, together with any and all 
amendments thereto. 

1.79 “Subcontractor” means an individual or entity who has entered into an agreement with 
either the Design/Builder or the Contractor for the provision of labor, materials or other services 
required to be performed by the Design/Builder under this Agreement. 

1.80 “Substantial Completion” or “Substantially Complete” means, with respect to various 
portions of the Work, the stage in the progress of such Work when such Work is complete, with 
the exception of Punch list items, in accordance with the Contract Documents, so that it may be 
used by the Company for its intended purpose. 

1.81 “Surety” means one or more issuers of the Payment and Performance Bonds, each of 
which shall be (a) on the Treasury List for the amount of its responsibility; and (b) licensed to do 
business in the state where the Project is located. 

1.82 “Team Subcontract” means an agreement between the Contractor and the 
Design/Builder in which the Design/Builder delegates a portion of its responsibilities under this 
Agreement, together with any and all amendments thereto. 

1.83 “Team Subcontractor” means the Contractor. 

1.84 “United States Member” means The United States of America, Department of the Navy, 
in its capacity as a member of the Company. 

1.85 “Work” or “Scope of Work” means all labor, materials and services required to be 
performed or provided by the Design/Builder pursuant to the provisions of the Contract 
Documents, as more fully described in Exhibit A hereto.  The terms Work or Scope of Work 
include Design Work and Construction Work.  
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ARTICLE 2 
SCOPE OF WORK  

2.1 Performance of Work.  

The Design/Builder covenants and agrees that it shall be responsible for performing and 
completing, and for causing the Team Subcontractor and Subcontractors to perform and 
complete, the Work in accordance with the Scope of Work set forth in Exhibit A, and the 
Schedule set forth in Exhibit H, as adjusted for extensions of time as permitted in this 
Agreement, the Contract Documents and Applicable Laws.  The Design/Builder covenants that 
the Design Work and the Design Materials provided thereunder shall be appropriate for the 
purposes stated in Exhibit A.  Although it is the responsibility of the Design/Builder to conform 
the Work to Applicable Laws at all times, to the extent there is a change in one or more 
Applicable Laws after the date of execution of this Agreement, and such change has the effect of 
increasing the cost or time of performance of the Work, such change shall be the subject of a 
Change Order under the provisions of Article 6 hereof.  Additionally, the Design/Builder shall be 
responsible for achieving Substantial Completion of the Project or portions thereof by the 
Scheduled Date(s) of Substantial Completion, as the same may be extended from time to time 
pursuant to the provisions of this Agreement, and shall achieve Final Completion within a 
reasonable time thereafter. 

2.2 Professional Standard. 

2.2.1 Standards of Performance.  The Work shall be performed in accordance with 
the professional standards applicable to projects, buildings or work of complexity, quality and 
scope comparable to the Work and the Project, and shall be performed by the Design/Builder, 
Team Subcontractor and other Subcontractors.  The Design/Builder may make such additions or 
substitutions to personnel and responsibilities as it deems necessary or appropriate in order to 
carry out its responsibilities hereunder, provided such personnel shall be suitably qualified.  
Nothing in this Agreement shall be construed to create any contractual liability between the 
Company and either Team Subcontractor or Subcontractors, except as otherwise specifically 
provided herein. 

2.3 Use of Design Materials. 

2.3.1 Use of Design Materials. 

2.3.1.1 The Company shall have unlimited rights to copy and use solely in 
connection with the Project all Design Materials, including the right to use same on the Project at 
no additional cost to the Company, regardless of degree of completion of the Design Materials, 
provided that said services performed have been fully paid for as required by the terms of this 
Agreement.  The Design/Builder agrees to and does hereby grant to the Company and any 
assignee or successor of the Company as owner of the Project a royalty-free license to any such 
Design Materials as to which the Design/Builder may assert any rights under the patent or 
copyright laws.  The Design/Builder, as part of its agreements with the Team Subcontractor, 
Subcontractor or consultant, will secure such license and use rights from each such entity, and 



  

 
10 

7081717 

shall defend, indemnify and hold the Company Indemnified Parties harmless from any claims by 
such entities for copyright or patent infringement. 

2.3.1.2 The Company shall indemnify and hold harmless the Design/Builder 
Indemnified Parties from and against all claims, liabilities, demands, actions, costs and expenses 
(including attorneys’ and experts’ fees and costs) (collectively, “Claims”) (a) arising from any use 
by the Company, its successors or assigns of such Design Materials if this Agreement is 
terminated by the Company prior to Substantial Completion of the Work, or (b) arising as a result 
of amendments or modifications of any such Design Materials made without the prior written 
consent of the Design/Builder. 

2.4 Local Conditions; Environmental Site Conditions.  

2.4.1 Local Conditions.  Subject to the provisions of Exhibit A, the Design/Builder 
represents that it has taken steps reasonably necessary to ascertain the nature and location of the 
Work, and that it has investigated and satisfied itself as to the general and local conditions which 
are applicable to the Work such as (a) conditions bearing on transportation, disposal, handling 
and storage of materials; (b) the availability of labor, water, power and roads; (c) normal weather 
conditions; (d) observable physical conditions at the Site; (e) the surface conditions of the 
ground; and (f) the character of equipment and facilities needed prior to and during the 
performance of the Work.  To the extent the Design/Builder encounters subsurface or concealed 
conditions or existing utilities which differ materially from that (i) actually known by the 
Design/Builder as of the date of this Agreement, or (ii) which should have Reasonably Been 
Known by the Design/Builder based on the Due Diligence completed as of the date of this 
Agreement, then notice by the Design/Builder shall be given to the Company promptly before 
conditions are disturbed and in no event later than Days after the first 
observance of the conditions if a Change Order is contemplated by the Design/Builder due to 
such condition.  Such materially different conditions shall entitle the Design/Builder to an 
equitable adjustment in the chedule pursuant to the Change Order provisions of 
this Agreement. The term “Due Diligence” shall mean those investigations or reports contracted 
for or performed by the Design/Builder and agreed to by the Company, being more particularly 
set forth on Exhibit C attached hereto. The term “Reasonably Been Known” shall mean that 
which another similarly situated design/builder for a similar project would have reasonably been 
expected to know based on commercially accepted practices in the industry.  

2.4.2 Hazardous Materials. To the extent the Design/Builder encounters Hazardous 
Materials at the Site (and not brought there by the Design/Builder, Team Subcontractor or 
Subcontractors or not expressly identified and included in the Scope of Work, including, but not 
limited to, LBP and ACM), the Design/Builder shall notify the Company in accordance with the 
provisions of Section 2.4.1 above; provided, however, that the Design/Builder shall have no 
obligation, whether by Change Order or otherwise, to participate in any way in the removal, 
disposal or treatment of such Hazardous Materials unless the Design/Builder, at its sole 
discretion, elects to do so.  The Design/Builder includes the removal of all known existing above 
and below grade structures in the Scope of Work including the removal of any known Hazardous 
Materials, which were identified in the Environmental Documents or known as of the date of this 
Agreement by the Design/Builder or Affiliates in the above grade structures. 
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2.5 Scope of Work Submittal Documents and Construction Documents.  

2.5.1 General.  The Company has given the Design/Builder the Notice to Begin 
Design, and the Design/Builder has instructed its Subcontractors to commence preparation of the 
Scope of Work Submittal Documents for review and approval by the Company.  After such 
approval, the Design/Builder shall cause its Subcontractors to prepare the Construction 
Documents.  The Scope of Work Submittal Documents and Construction Documents shall be 
consistent with, and develop in detail, the intent of the Contract Documents, and shall include 
documents customarily required for regulatory approval by governmental agencies.  The 
Construction Documents shall also provide information customarily necessary for the use of such 
documents by those in the building trades and include all documents required for the complete 
and final construction of the Project, other than such details customarily developed in shop 
drawings or otherwise during construction.  The Design/Builder’s submittal and the Company’s 
review of the Scope of Work Submittal Documents and the Construction Documents shall be 
conducted in accordance with the durations and procedures set forth in Exhibit H and Exhibit J, 
and in accordance with the Schedule dates set forth in Exhibit H.  Such review shall not relieve 
the Design/Builder from its responsibilities under this Agreement, or be deemed to be an 
approval or waiver by the Company of any deviation from, or of the Design/Builder’s failure to 
comply with, any provision or requirement of the Contract Documents, unless such deviation or 
failure has been identified as such in writing in the document submitted for approval by the 
Design/Builder and approved by the Company. 

2.5.2 Reliance on Approvals.  The Design/Builder shall be entitled to rely on the 
approvals of the Company with respect to the Design Materials.  If the Company revokes, 
modifies or otherwise changes in a material way its approval, or modifies the original Scope of 
Work requiring modification to one or more systems which have been designed and approved, 
the Design/Builder shall be entitled to a Change Order in accordance with the provisions of 
Article 6 hereof.    No Change Order shall be issued to the extent such modification is due to the 
fault or negligence of the Design/Builder. 

2.5.3 Review of Contract Documents and Field Conditions.  The Design/Builder 
shall be responsible for all errors, inconsistencies or omissions in the Construction Documents.  
The Design/Builder shall take field measurements and verify field conditions and shall carefully 
compare such field conditions and measurements and other information known to the 
Design/Builder with the Contract Documents before commencing activities.  The Design/Builder 
shall perform the Work in accordance with the Contract Documents (including, without 
limitation, the Environmental Documents) and submittals approved in accordance with the 
durations and procedures set forth in Exhibit H. 

2.6 Legal Requirements.  

2.6.1 Compliance; Notices; Permits.   

2.6.1.1 The Design/Builder shall comply with and shall cause the Contractor and 
all Subcontractors to comply with Applicable Laws, and shall give applicable notices pertaining 
thereto.  The Design/Builder shall prepare and file all documents required to obtain the necessary 
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approvals of governmental authorities having jurisdiction over the Work and/or the Project and 
shall secure those permits and governmental fees, licenses and inspections required by the 
Contract Documents to be secured by the Design/Builder (to the extent the Contract Documents 
do not require the Company to obtain such approvals).  In the event that any changes in 
Applicable Laws following the Effective Date cause any conflicts between Applicable Laws and 
this Agreement or the Contract Documents, the Design/Builder is required to comply with 
Applicable Laws, but the Design/Builder shall be entitled to a Change Order adjusting  

Contract Time to the extent such compliance requires a change in the scope of the Work as 
presently set forth in, or reasonably inferable from, the Contract Documents. All such conflicts 
shall be immediately brought to the attention of the Company for review.  

 
 
 
 

To the extent the Company informs the Design/Builder that fees in connection with any 
trade permits requiring payment by the Design/Builder under the Contract Documents will be 
waived by the applicable entities, If and to the extent 
such entities impose charges in the future for such permits, such charges shall be paid by the 
Company, or shall be the subject of a Change Order to this Agreement in accordance with the 
Change Order provisions of this Agreement.  Notwithstanding the foregoing, the Parties agree that 
the Design/Builder shall only be required to comply with the Davis-Bacon Wage requirements 
(and Davis-Bacon Wage Determination(s)) set forth on Exhibit P notwithstanding any change in 
such law or wage determination(s). 

2.7 Services and Facilities.  

2.7.1 General.  The Design/Builder shall provide everything required for the orderly 
progress and proper execution and completion of the Work and the Project in accordance with 
the requirements of the Contract Documents, whether temporary or permanent and whether or 
not incorporated or to be incorporated into the Work, including, but not limited to, design 
services, labor, materials, equipment, furnishings, tools, construction equipment and machinery, 
utilities, transportation and other facilities and services. 

2.7.2 Supervision.  The Design/Builder shall supervise and direct the Work in 
accordance with its best skill and attention.  The Design/Builder shall be solely responsible for 
and have control over design and construction means, methods, techniques, sequences and 
procedures.  The Design/Builder shall be responsible to the Company for the acts and omissions 
of, and whenever this Agreement refers to the negligence, fault or omission of the 
Design/Builder, such term shall include the negligence, fault or omission of, the 
Design/Builder’s employees, Team Subcontractor, Subcontractors and their agents and 
employees, and other persons performing portions of the Work under a contract with the 
Design/Builder.  The Design/Builder shall not be relieved of obligations to perform the Work in 
accordance with the Contract Documents by tests, inspections or approvals. 

2.7.3 Coordination.  In accordance with the requirements of Exhibit A hereto, the 
Design/Builder shall coordinate design and construction requirements with governmental 
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agencies, utilities, and all other parties either involved in infrastructure improvements or 
otherwise affected by the design and construction requirements. 

2.7.4 Cooperation.  The Design/Builder shall assist the Company’s staff and 
reasonably cooperate with the Company’s legal, financial, design and construction consultants 
and all other designated representatives during the design and construction of the Project. 

2.7.5 Management.  The Design/Builder shall implement suitable management 
systems and work plans for the Project relative to Project safety, quality assurance and managing 
and controlling the Work. The Design/Builder may make such additions or substitutions to 
personnel and responsibilities as it deems necessary or appropriate in order to carry out its 
responsibilities hereunder, provided such personnel shall be suitably qualified. The 
Design/Builder shall appoint one or more individuals who shall be authorized to act on behalf of 
the Design/Builder and with whom the Company may consult at all reasonable times, and whose 
instructions, requests, and decisions will be binding upon the Design/Builder as to all matters 
pertaining to this Agreement and the performance of the Parties hereunder.  The Design/Builder 
shall advise the Company in writing of the names of the individuals referred to in the preceding 
sentence.  

2.7.6 Reports.  The Design/Builder shall prepare and submit to the Company and the 
United States Member, during the Construction Phase, monthly progress reports on the Work 
accomplished during the prior monthly period, which reports shall be prepared in a manner and 
in a format reasonably acceptable to the Company and submitted to the Company within  

Days of the first day of each month.  As part of each such report, the Design/Builder 
shall provide an updated Schedule, including CPM illustrating the progress which has been 
made, by reference to the CPM, and specifically whether the Work is on schedule or behind 
schedule and actions being taken to correct Schedule slippage.  The monthly report shall also set 
forth the Design/Builder’s projected progress for the forthcoming month. 

2.8 Warranties.   

2.8.1 Construction Warranty.  The Design/Builder warrants to the Company that any 
and all materials, equipment and furnishings incorporated in the Construction Work will be new 
and of quality as good or better than required by the Contract Documents unless otherwise 
required or permitted by the Contract Documents, that the Work will be free from defects not 
inherent in the quality required or permitted, and that the Work will conform with the 
requirements of the Contract Documents.  The Design/Builder may reuse some existing utilities 
in lieu of what is set forth in the Construction Documents, subject to Exhibit A, if in the 
reasonable opinion of the engineer for the Project, the utilities are in satisfactory condition.  If 
the Design/Builder elects to reuse existing utilities pursuant to the foregoing, and Exhibit A 
contemplates Design/Builder’s construction of new utilities, a deductive Change Order shall be 
issued for the cost of the utilities work no longer required.  Work not conforming to these 
requirements, including substitutions not properly approved and authorized by the Company, 
may be considered defective and, at the Company’s election may be replaced by the 
Design/Builder.  The cost of such replacement shall be a Cost of the Work.  The foregoing 
warranty excludes damage or defect caused by abuse, modifications not executed by the 
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Design/Builder, improper or insufficient maintenance, improper operation, or normal wear and 
tear under normal usage.  Such warranty shall exclude warranties relating to design, warranty of 
fitness, and any other express or implied warranties other than as set forth herein or in the 
Contract Documents; provided, however, that the foregoing shall not impair the rights of the 
Company to maintain an action for breach of contract against the Design/Builder. 

2.8.2 Intentionally Deleted.   

2.8.3 Intentionally Deleted. 

2.8.4 Application of Warranties.  The Company and the Design/Builder acknowledge 
that the Work shall be performed in accordance with the Schedule, and that for purposes of 
commencement of warranties, warranties with respect to each building or group of buildings 
shall commence on the date of Substantial Completion such building or group of buildings.  If 
within after the earlier of (A) the date of Substantial Completion of a building or 
designated portion thereof, or (B) the date for commencement of warranties under the Contract 
Documents, any of the Work relating to such building is found to be not in accordance with the 
requirements of the Contract Documents, the Design/Builder shall correct it promptly after 
receipt of written notice from the Company to do so unless the Company has previously given 
the Design/Builder a specific written acceptance of such condition after the Company has been 
specifically informed in writing by the Design/Builder that the condition is not in accordance 
with the Contract Documents.  This period o hall be extended with respect to portions 
of the Work first performed after Substantial Completion of such building to fter 
Substantial Completion of such extended Work.  This obligation shall survive acceptance of the 
Work under the Contract Documents and termination of this Agreement.  The Company shall 
give such notice promptly after discovery of the condition.  The costs to correct Work which is 
not in accordance with the requirements of the Contract Documents shall be payable as Cost of 
the Work if incurred prior to Final Completion of the Work.  If such costs are incurred after Final 
Completion of the Work have been distributed to the Company, the costs in 
connection with such warranty work shall be paid  

 
 

Notwithstanding the foregoing, if the correction work referenced in this Section 
2.8.4 results from the gross negligence or willful or wanton misconduct of the Design/Builder 
and/or Contractor, such cost shall be borne solely by the Design/Builder. 

2.8.5 No Limitation.  Nothing contained in this Section 2.8 shall be construed to 
establish a period of limitation with respect to other obligations which the Design/Builder might 
have under the Contract Documents.  Establishment of the time periods set forth in this Section 
2.8 relate only to the specific obligation of the Design/Builder to correct the Work, and has no 
relationship to the time within which the obligation to comply with the Contract Documents may 
be sought to be enforced, nor to the time within which proceedings may be commenced to 
establish the Design/Builder’s liability with respect to the Design/Builder’s obligations other 
than specifically to correct the Work. 
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2.8.6 Third Party Items.  The Design/Builder shall, for the protection of the Company, 
demand from all suppliers and Subcontractors from which the Design/Builder procures 
machinery, equipment or materials or services, warranties and guarantees with respect to such 
machinery, equipment, materials or services, which shall be made available to the Company to 
the full extent of the terms thereof. 

2.8.7 Intentionally Deleted. 

2.8.8 Failure to Correct Work.  If the Design/Builder fails to correct Construction 
Work within a reasonable time after written notice from the Company pursuant to Section 2.8.4, 
the Company may correct such Work in accordance with the terms of this Agreement.  In such 
case, if the Design/Builder does not proceed with correction of such Construction Work within a 
reasonable time, the Company may remove such Work and store the salvable materials or 
equipment at the Design/Builder’s expense.  If the Design/Builder does not pay costs of such 
removal and storage within Days after written notice, the Company may, upon 

 Days’ written notice, sell such materials and equipment at auction or 
at private sale and shall account for the proceeds thereof, after deducting costs and damages that 
should have been borne by the Design/Builder, including compensation for services and 
expenses made necessary thereby.  If such proceeds of sale do not cover costs which the 
Design/Builder should have borne, the Design/Builder shall pay such excess to the Company; if 
such proceeds are in excess of the costs which the Design/Builder should have borne, such 
excess shall be paid by the Company to the Design/Builder.  Such costs shall be payable as 
provided in Section 5.1 (except to the extent such correction results from the gross negligence or 
willful or wanton misconduct of the Design/Builder and/or Contractor (in which case such cost 
shall be borne solely by the Design/Builder)). 

2.8.9 Acceptance of Nonconforming Work.  If the Company prefers to accept 
Construction Work which is not in accordance with the requirements of the Contract Documents, 
the Company may do so instead of requiring its reperformance,  

If the parties cannot agree, such matter shall be subject to 
dispute resolution as provided under Article 11 of this Agreement.  Such adjustment shall be 
effected whether or not final payment has been made. 

2.8.10 Removal of Work.  The Design/Builder shall remove from the Site portions of 
the Construction Work which are not in accordance with the requirements of the Contract 
Documents and are neither corrected by the Design/Builder nor accepted by the Company.  The 
costs incurred in removing such Work shall be a Cost of the Work if incurred prior to Final 
Completion of the Work.   

 
  Notwithstanding the foregoing, if 

the removal work referenced in this Section 2.8.10 results from the gross negligence or willful or 
wanton misconduct of the Design/Builder and/or Contractor, such cost shall be borne solely by 
the Design/Builder. 

2.8.11 Damaged or Destroyed Work.  The Design/Builder shall bear the cost of 
correcting destroyed or damaged Construction Work, whether completed or partially completed, 
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of the Company or Separate Contractors caused by the Design/Builder’s correction or removal of 
Construction Work which is not in accordance with the requirements of the Contract Documents.  
If such costs arise during the performance of the Work, such costs shall be without change to the 
Schedule nd shall be charged against the Cost of the Work, except to the extent such 
correction results from the gross negligence or willful or wanton misconduct of the 
Design/Builder and/or Contractor (in which case such costs shall be borne solely by the 
Design/Builder).  If such costs arise after Final Completion, such costs shall be payable as 
provided in Section 5.1.3.  

 

2.10 Access by Company or United States Member.   

The Design/Builder shall afford the Company, the United States Member and their 
respective authorized designees access to the Site at all times, subject to reasonable prior notice 
for access outside of normal business hours. 

2.11 Use of Site.   

The Design/Builder shall prepare a mobilization plan, prior to the start of the 
Construction Phase, for the Company’s review and approval based upon information provided to 
the Design/Builder by the Company (each a “Mobilization Plan”).  The Mobilization Plan shall 
outline all mobilization requirements of the Project including schedule for equipment 
mobilization and demobilization, laydown area requirement and proposed locations, and any 
other applicable items.  The foregoing Mobilization Plan shall be revised from time to time as 
necessary to incorporate additional information on site availability provided by the Company.  
The Design/Builder shall confine operations at the Site to areas permitted by law, ordinances, 
permits and the Contract Documents and shall not unreasonably encumber the Site with 
materials or equipment. The Design/Builder shall at all times confine its access and use of the 
Site to the areas designated by the Company from time to time as being delivered and available 
to the Design/Builder.  Notwithstanding any other provision of this subsection, the Company 
acknowledges that the Schedule was developed based on certain representations of the Company 
regarding availability of the Site, or relevant portions thereof, at certain times, and to the extent 
that any or all of the Site is not available for the Design/Builder’s activities on a timely basis, the 
Design/Builder shall be entitled to an equitable adjustment in the Schedule in 
accordance with the Change Order provisions of this Agreement. 

2.12 Patents, Trademarks, Copyrights.   
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  The Design/Builder shall 

defend all suits or claims for infringement of patent, trademark, and copyrights against the 
Company Indemnified Parties, and shall save the Company Indemnified Parties harmless from 
loss on account thereof for any and all matters arising in connection with the Work or the Project 
(such costs to be paid as a Cost of the Work), except with respect to any particular design 
process or the product of a particular manufacturer or manufacturers specified and required by 
the Company, other than pursuant to the recommendation or suggestion of the Design/Builder or 
the Team Subcontractor; provided however, if the Design/Builder has reason to believe that the 
design, process or product so specified is an infringement of a patent, the Design/Builder shall be 
responsible for any loss resulting unless the Design/Builder has provided the Company with 
prompt written notice of the Design/Builder's belief, and the Company has nevertheless elected 
to go forward with such design, process or product so specified. 

2.13 Rubbish; Debris; Cleanup.  

During the performance of all on-site Work, the Design/Builder shall at all times keep the 
Site and adjacent streets, properties and sidewalks reasonably free from waste materials, debris 
and/or rubbish, and shall employ adequate dust control measures.  Costs incurred on account of 
such activities shall be paid as a Cost of the Work.  If accumulation of such materials, debris, 
rubbish or dust constitutes a nuisance or safety hazard or is otherwise objectionable in the 
reasonable opinion of the Company, the Design/Builder shall promptly remove them.  Upon 
Substantial Completion of the Work, or any portion or component thereof, the Design/Builder 
shall remove from the Site, or applicable portion thereof, all tools, construction equipment, 
machinery, surplus materials, waste materials and rubbish and shall leave the Site in a “broom 
clean” condition.  If the Design/Builder fails to clean up as provided in the Contract Documents 
after Days written notice from the Company, the Company may do so and the  
cost thereof shall be charged to the Design/Builder or as provided in Section 5.9 of this 
Agreement. 

2.14 Permits, Fees and Notices.  

Unless otherwise provided in the Contract Documents or unless designated a Company 
Approval in Exhibit F hereto, and subject to the provisions of Section 2.6 hereof,  

 
  To the extent there is a change 

in the type or cost of any of such permits or inspection occurring after execution of this 
Agreement, there shall be an equitable adjustment in  Schedule on account of such 
change in accordance with the Change Order provisions of this Agreement. The Design/Builder 
shall comply with and give notices required by Applicable Laws. 

2.15 Shop Drawings, Product Data and Samples.  

2.15.1 Documents and Samples at the Site.  From and after commencement of the 
Construction Work, the Design/Builder shall maintain at the Site one record copy of the 
Construction Documents, and any and all amendments thereto, in good order and marked to 
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record changes and selections made during the Construction Phase.  In addition, the 
Design/Builder shall maintain at the Site approved shop drawings, product data, samples and 
similar required submittals.  These shall be provided to the Company, MARFORRES Kansas 
City (to the attention of Base Commander), Headquarters Marine Corps (to the attention of 
Military Housing Office (“MHO”)) and the DoN (to the attention of the Business Agreements 
Manager) in a form reasonably acceptable to the Company, the Base Commander of 
MARFORRES Kansas City, and Design/Builder within a reasonable time after Final Completion 
of the Work but not to exceed Days.   

2.15.2 Shop Drawings, Product Data and Samples. 

2.15.2.1 “Shop Drawings” are drawings, diagrams, schedules and other data 
specially prepared for the Work by the Design/Builder, the Contractor, a Subcontractor, 
manufacturer, supplier or distributor to illustrate some portion of the Work. 

2.15.2.2  “Product Data” are illustrations, standard schedules, performance charts, 
instructions, brochures, diagrams and other information furnished by the Design/Builder to 
illustrate materials or equipment for some portion of the Work. 

2.15.2.3 “Samples” are physical examples which illustrate materials, equipment or 
workmanship and establish standards by which the Work will be judged. 

2.15.2.4 Shop Drawings, Product Data, Samples and similar submittals are not 
Contract Documents.  The purpose of their submittal is to demonstrate for those portions of the 
Work for which submittals are required the way the Design/Builder proposes to conform the 
construction to the Construction Documents.   

2.15.2.5 The Design/Builder shall review and take appropriate action upon Shop 
Drawings, Product Data, Samples and similar submittals.  To the extent the Company wishes to 
review any such Shop Drawings, Product Data, Samples and similar submittals, it shall give 
reasonable prior notice to the Design/Builder, and shall conduct such review so as not to delay the 
Work. 

2.15.3 Responsibility.  The Design/Builder shall not be relieved of responsibility for the 
deviations from requirements of the Contract Documents by the Company’s approval of Shop 
Drawings, Product Data, Samples or similar submittals unless the Design/Builder has 
specifically informed the Company of such deviation at the time of the submittal and the 
Company has given written approval to the specific deviation. 

2.16 Tests and Inspections.  

2.16.1 Initial Tests and Inspections.  Unless otherwise provided for in the Contract 
Documents, the Design/Builder shall make arrangement for all tests, inspections and approvals 
of portions of the Construction Work required by the Contract Documents, Applicable Laws or 
normal construction practices with an independent testing laboratory or entity acceptable to the 
Company, or with the appropriate public authority, and the costs of such tests, inspections and 
approvals shall be a Cost of the Work.  The Design/Builder shall give the Company and the 
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Resident Office in Charge of Construction (“ROICC”) timely notice of when and where tests 
and inspections are to be made so that the Company and ROICC may observe such procedures.  

 
 

 

2.16.2 Additional Tests and Inspections.  If the Company or public authorities having 
jurisdiction determine that portions of the Construction Work require additional testing, 
inspection or approval beyond that required by subsection 2.16.1, the Company will instruct the 
Design/Builder to make arrangements for such additional testing, inspection or approval by an 
entity acceptable to the Company, and the Design/Builder shall give timely notice to the 
Company of when and where tests and inspections are to be made so the Company may observe 
such procedures.  If such additional tests and/or inspections reveal failure of the portions of the 
Work to comply with the requirements of the Contract Documents, the costs of such tests and 
required correction shall be without change to the Schedule shall be paid as a Cost 
of the Work, except to the extent such required corrections result from the gross negligence or 
willful or wanton misconduct of the Design/Builder and/or Contractor (in which case such costs 
shall be borne solely by the Design/Builder).   If the additional tests and/or inspections show that 
the portions of the Work comply with the requirements of the Contract Documents,  

n accordance with the Change Order provisions of this 
Agreement. 

2.16.3 Required Certificates.  Required certificates of testing, inspection or approval 
shall, unless otherwise required by the Contract Documents, be secured by the Design/Builder 
and promptly delivered to the Company. 

2.16.4 Timing of Testing and Inspections.  Tests or inspections conducted pursuant to 
the Contract Documents shall be made promptly to avoid unreasonable delay in the Work. 

2.17 Execution, Correlation and Intent.  

2.17.1 Execution of Agreement.  Execution of this Agreement by the Design/Builder is 
a representation that the Design/Builder has visited the Site, become generally familiar with the 
local conditions under which the Work is to be performed and correlated personal observations 
with requirements of the Contract Documents (including, without limitation, the Environmental 
Documents). 

2.17.2 Intent of Contract Documents.  The intent of the Contract Documents is to 
include all items necessary for the proper execution and completion of the Work by the 
Design/Builder.  The Contract Documents are complementary and what is required by one shall 
be as binding as if required by all; performance by the Design/Builder shall be required only to 
the extent consistent with the Contract Documents and reasonably inferable from them as being 
necessary to produce the intended results. 

2.17.3 Organization of Materials.  Organization of the Design Materials into divisions, 
sections and articles, and arrangement of drawings shall not control the Design/Builder in 
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dividing the Construction Work among Subcontractors or in establishing the extent of 
Construction Work performed by any trade. 

2.17.4 Meaning of Words.  Unless otherwise stated in this Agreement, words having 
well-known technical or construction related industry standard meanings are used in accordance 
with such recognized meanings. 

2.18 Labor and Materials; Liens.  

Unless otherwise provided in the Contract Documents, the Design/Builder shall provide 
and pay for labor, materials, equipment, tools, construction equipment and machinery, water, 
heat, utilities, transportation, and other facilities and services necessary for the proper execution 
and completion of the Work, whether temporary or permanent and whether or not incorporated 
or to be incorporated in the Work.  The Design/Builder shall enforce strict discipline and good 
order among the Design/Builder’s employees, Team Subcontractor, Subcontractors and other 
persons carrying out the Work.  The Design/Builder shall not permit employment of unfit 
persons or persons not skilled in tasks assigned to them.  

The Design/Builder shall not permit the Team Subcontractor, Subcontractors or laborers 
to place liens on the Project covering any portion of the Work for which the Company has made 
payment to the Design/Builder.  If such liens are imposed, the Design/Builder will satisfy, 
discharge or bond (if permitted by applicable law) such liens within Days after 
written notice from the Company of the existence of such liens (or such shorter period as is 
required to prevent the foreclosure of or execution on such liens).  If the Design/Builder fails to 
satisfy, discharge or bond (if permitted by applicable law) such liens within such  

Day period (or such shorter period as is required to prevent the foreclosure of or 
execution on such liens), the Company may satisfy, discharge or bond (if permitted by applicable 
law) such liens and charge such cost and any other reasonable costs in connection therewith to 
the Design/Builder as well as withhold from the Design/Builder the amount of such lien under 
the provisions of Section 5.9. 

2.19 Cutting and Patching.  

2.19.1 Cutting and Patching of the Work.  The Design/Builder shall be responsible for 
cutting, fitting, or patching Site utilities, materials, or other Site structures required to complete 
the Work or to make its parts fit together properly. 

2.19.2 Damage to Work of the Company or Separate Contractors.  The 
Design/Builder shall not damage or endanger any portion of the Work or fully or partially 
completed construction of the Company or Separate Contractors by cutting, patching or 
otherwise altering such construction, or by excavation.  The Design/Builder shall not cut or 
otherwise alter such construction by the Company or a Separate Contractor except with written 
consent of the Company and of such Separate Contractor, such consent not to be unreasonably 
withheld.  The Design/Builder shall not unreasonably withhold consent from the Company or a 
Separate Contractor with respect to cutting or otherwise altering the Work. 

2.20 Uncovering of Construction Work.  
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2.20.1 Uncovering.  If a portion of the Construction Work is physically covered contrary 
to the Company’s written request (such notice to be given in sufficient time in advance so as not 
to delay the Construction Work) or to requirements of the Contract Documents, it must, if 
required in writing by the Company, be uncovered for the Company’s observation and be 
replaced without change in the Schedule the costs of such uncovering and replacement 
shall be a Cost of the Work, except to the extent such replacement results from the gross 
negligence or willful or wanton misconduct of the Design/Builder and/or Contractor (in which 
case such costs shall be borne solely by the Design/Builder). 

2.20.2 Covering of Work Requested to be Observed.  If a portion of the Construction 
Work has been covered which the Company has not specifically requested to observe prior to its 
being covered, the Company may request to see such Construction Work and it shall be 
uncovered by the Design/Builder.  If such Construction Work is in accordance with the Contract 
Documents, costs of uncovering and replacement shall, by appropriate Change Order, be charged 
to the Company An appropriate time extension shall also be given.  
If such Construction Work is not in accordance with the Contract Documents, it shall be without 
change to the Schedule nd the Design/Builder shall pay such costs as a Cost of the 
Work, unless (a) such condition was caused by the Company or a Separate Contractor in which 
event the Company shall be responsible for payment of such costs by appropriate Change Order, 
and an appropriate time extension shall also be given, or (b) such deviation from the Contract 
Documents resulted from the gross negligence or willful misconduct of the Design/Builder 
and/or Contractor (in which case such cost shall be borne solely by the Design/Builder). 

ARTICLE 3 
COMPANY'S DUTIES AND RESPONSIBILITIES 

3.1 Information and Services Required of the Company.  

3.1.1 Company Designation of Authorized Representative. The Company shall 
designate, from time to time, by advising the Design/Builder in writing, one or more Authorized 
Representatives authorized to act on the Company’s behalf with respect to the Project, together 
with the scope of his/her respective authority, with whom the Design/Builder may consult at all 
reasonable times.  Such designations as of the Effective Date are set forth on Exhibit K hereto.  
Functions that this Agreement provides will be performed by the Company can be delegated by 
the Company only by written notice to the Design/Builder from the Company.  Exhibit K may be 
amended from time to time by the Company pursuant to written notice of such amendment to the 
Design/Builder.  The Design/Builder shall not be entitled to rely on directions (nor shall it be 
required to follow directions) from anyone outside the scope of that person’s authority as set 
forth in written delegations pursuant to this Agreement.  Directions, instructions and decisions 
made by Authorized Representatives of the Company shall be binding on the Company. 

3.1.2 Communication.  During the term of this Agreement, the Company shall 
communicate with the Team Subcontractor, Subcontractors, suppliers and others performing any 
part of the Work only through the Design/Builder's Authorized Representative designated on 
Exhibit K hereto, as may be amended from time to time. 
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3.1.3 Consent and Approval.  Whenever the Company’s consent, approval, 
satisfaction or determination shall be required or permitted under the Contract Documents with 
respect to the Design/Builder’s performance of the Work, and this Agreement does not expressly 
state that the Company may act in its sole discretion, such consent, approval, satisfaction or 
determination shall not be unreasonably withheld, qualified, conditioned or delayed, whether or 
not such a “reasonableness” standard is expressly stated in this Agreement.  Whenever the 
Company’s cooperation is required by the Design/Builder in order to carry out the 
Design/Builder's obligations hereunder, the Company agrees that it shall act in good faith in so 
cooperating with the Design/Builder.  The Company shall cooperate fully with the 
Design/Builder and shall furnish decisions, information, and approvals required by this 
Agreement in a timely manner so as not to delay the Work, provided that the Company shall 
have no less time for review and approval than set forth in Exhibit J. 

3.1.4 Company Approvals.  The Company shall be responsible for obtaining the 
Company Approvals set forth on Exhibit F hereto.  Any delay in obtaining the Company 
Approvals shall entitle the Design/Builder to an equitable adjustment in the Schedule  
in accordance with the Change Order provisions of this Agreement, except to the extent such 
delay is due to the fault or negligence of the Design/Builder.  The Company shall also be 
responsible for paying for all building permits, site permits, licenses, governmental fees and 
inspections other than the cost of trade permits, which shall be paid by the Design/Builder as a 
Cost of the Work. 

3.1.5 Financial Information.  The Company shall, at the written request of the 
Design/Builder, prior to commencement of the Work and thereafter from time to time, furnish to 
the Design/Builder reasonable evidence that financial arrangements have been made to fulfill the 
Company’s obligations under this Agreement.  Furnishing of such evidence shall be a condition 
precedent to commencement or continuation of the Work.  In the event the Design/Builder 
determines, in its reasonable opinion, that evidence of financial arrangements provided by the 
Company is unsatisfactory, or if the Company fails to provide evidence of financial information, 
then the Design/Builder may, upon Days prior written notice to the Company, stop 
the Work until satisfactory evidence of financial arrangements has been received by the 
Design/Builder. 

3.2 Activities on the Site by Company or Separate Contractors.  

3.2.1 Company’s Right to Award Separate Contracts.  The Company reserves the 
right to perform work or operations related to the Project (other than the Work) with the 
Company’s own forces, and to award separate contracts to Separate Contractors in connection 
with other portions of the Project. 

3.2.2 Integration of the Work with Separate Contractors.  Following the request of 
the Company, the Design/Builder shall prepare a plan in order to integrate the work performed 
by Separate Contractors with the performance of the Work, and shall submit such plan to the 
Company for approval.  The plan shall be fair and reasonable for the Design/Builder and the 
Separate Contractors, and the Design/Builder shall work with the Separate Contractors to reach 
agreement on such plan.  The Design/Builder shall arrange the performance of the Work so that 
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the Work and the work of the Separate Contractors are, to the extent applicable, properly 
integrated, jointed in an acceptable manner, and performed in the proper sequence so that any 
disruption or damage to the Work or to any work of Separate Contractors is avoided.    

3.2.3 Coordination.  The Design/Builder shall provide for the coordination of the 
activities of the Design/Builder and the Team Subcontractor and Subcontractors with the 
activities of the Separate Contractors.  The Design/Builder shall participate with all Separate 
Contractors and the Company in reviewing and coordinating the schedules of the Separate 
Contractors with the Schedule.  The Design/Builder shall make any revisions to the Schedule 
deemed necessary to properly incorporate the work of the Separate Contractors with the Work.  

3.2.4 Use of Site.  The Design/Builder shall afford the Company and all Separate 
Contractors reasonable opportunity for storage of materials and equipment and performance of 
their work.  The Design/Builder shall also connect and coordinate its Work and operations with 
the Company and all Separate Contractors’ operations as required by the Contract Documents.  
The Company shall direct the Separate Contractors to cooperate with the Design/Builder and to 
avoid actions or omissions which could interfere with or delay the activities of the 
Design/Builder.  The Design/Builder shall not be responsible or liable for the materials and 
equipment stored on the Site by Separate Contractors. 

3.2.5 Deficiency in Work of Separate Contractors.  If part of the Design/Builder’s 
Work depends for proper execution or results upon construction or operations by the Company 
or a Separate Contractor, the Design/Builder shall, prior to proceeding with that portion of the 
Work, promptly report to the Separate Contractor and the Company apparent discrepancies or 
defects in such other construction that would render it unsuitable for proper execution and results 
by the Design/Builder.  The Design/Builder and the Separate Contractor shall use good faith 
efforts to resolve any such discrepancies or defects or any disagreements relating thereto.  
Failure of the Design/Builder to report shall constitute acceptance by the Design/Builder of the 
work of Separate Contractors as fit and proper to receive the Design/Builder’s Work (except as 
to those defects or discrepancies that are not apparent), but only to the extent that the Company is 
unable to recover against the Separate Contractor damages of the Design/Builder on account of 
such condition, as set forth below. 

3.2.6 Claims Involving Separate Contractors.  The Design/Builder shall defend and 
save harmless the Company and each Separate Contractor against any and all damages or claims 
that may arise because and to the extent of loss occasioned by the breach of the Design/Builder’s 
obligations hereunder, and the costs associated therewith shall be without change to the Schedule 

nd shall be a Cost of the Work, except as otherwise provided herein.  In the event that 
the Design/Builder unnecessarily and unreasonably delays the work of Separate Contractors by 
not cooperating with them as required hereby, or by not affording them reasonable opportunity to 
perform their work as stated herein, the Design/Builder shall, in such event, pay all reasonable 
direct incremental costs and expenses incurred by such Separate Contractors due to any such 
delays, as Cost of the Work.  If any Separate Contractor shall assert a claim or bring an action 
against the Company alleging damage due to the fault or neglect of the Design/Builder, the 
Company shall immediately notify the Design/Builder, who shall defend such claim.  If it is 
determined that the Design/Builder was at fault, the Design/Builder shall pay all costs of defense, 
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including attorneys’ fees, as well as any resulting judgment or settlement, as Cost of the Work, 
which shall be without change to the Schedule    

 
 

 

3.2.7 Damage or Injury by Separate Contractors.  In the event that any Separate 
Contractor unnecessarily and unreasonably delays the Work by not cooperating with the 
Design/Builder, or by not affording the Design/Builder reasonable opportunity to perform the 
Work as stated herein, the Company shall, in such event, pay all reasonable direct incremental 
costs and expenses incurred by the Design/Builder due to any such delays, and shall grant an 
equitable time extension, pursuant to the Change Order provisions of this Agreement. 

3.3 Assignment of Separate Contracts. 

If the Company determines that it wishes to assign to the Design/Builder one or more 
contracts between the Company and a Separate Contractor, it shall give the Design/Builder 
written notice of such desire, including in such notice a copy of such contract for the 
Design/Builder's review and approval.  The Separate Contractor shall be fully qualified to 
perform the work under the to-be-assigned contract, shall possess the financial capability to 
perform its obligations under such to-be-assigned contract, and shall provide 100% payment and 
performance bonds covering such work from sureties meeting the standards set forth herein.  
Such contract shall contain provisions similar to those contained in the Design/Builder’s and/or 
Contractor’s agreements with their Subcontractors with respect to liability, indemnification, 
retainage, payment, labor and other material items.  Upon the Design/Builder’s approval of the 
assignment of such contract, such Separate Contractor shall cease to be a Separate Contractor 
and shall thereafter be deemed to be a Subcontractor of the Design/Builder,  

 
 

3.4 Company’s Right to Stop the Work.  

If the Design/Builder persistently fails to correct Work which is not in accordance with 
the requirements of the Contract Documents and this Agreement or persistently fails to carry out 
the Work in accordance with the Contract Documents, the Company, by written order signed by 
the Company, may deliver a notice to the Design/Builder setting forth that such a persistent and 
material failure is occurring and has occurred, and demanding that the Design/Builder commence 
a cure of such persistent and material failure within Days and diligently pursue such 
cure thereafter.  In the event that the cure is not commenced within such Day period 
and pursued diligently thereafter, the Company may, by a second written notice to the 
Design/Builder, order the Design/Builder to stop the Work, or any portion thereof, until the 
cause for such order has been eliminated; provided, however, that the right of the Company to 
stop the Work shall not give rise to a duty on the part of the Company to exercise this right for 
the benefit of the Design/Builder or any other person or entity and shall not give rise to any 
liability of the Company to the Design/Builder resulting from any delay (except to the extent that 
such order is found to be improper). 
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3.5 Company’s Right to Carry out the Work. 

If the Design/Builder defaults or neglects to carry out the Work in accordance with the 
Contract Documents and fails within a Day period after receipt of written notice from 
the Company to commence and diligently continue correction of such default or neglect with 
diligence and promptness, the Company may after such Day period give the 
Design/Builder a second written notice to correct such deficiencies within such  
Day period.  If the Design/Builder within such ay period after receipt of such 
second notice fails to commence and diligently continue to correct any deficiencies, the 
Company, without prejudice to other remedies the Company may have, may correct such 
deficiencies.  In such case an appropriate Change Order shall be issued deducting from payments 
then or thereafter due to the Design/Builder the cost of correcting such deficiencies, including 
compensation for additional services and expenses made necessary by such default, neglect or 
failure.  If payments then or thereafter due to the Design/Builder are insufficient to cover such 
amounts, the Design/Builder shall pay the difference to the Company. 

ARTICLE 4 
TIME 

4.1 Progress and Completion.  

The Design/Builder shall commence the Work immediately after the Effective Date and 
shall use commercially reasonable good faith efforts to achieve Substantial Completion by the 
dates set forth in the Schedule attached hereto as Exhibit H.  

4.2 Schedule Obligations.  

4.2.1 Contract Schedule.  The construction and completion of the Project shall be 
undertaken and completed in accordance with the Schedule, which shall define the construction 
activities, their sequences and elapsed completion time from the date of the Construction Notice 
to Proceed.  The Company shall issue a Construction Notice to Proceed to the Design/Builder 
directing the Design/Builder to commence construction of the Work.  The Schedule shall set 
forth separate Substantial Completion Dates for each group of buildings.  The Scheduled Dates 
of Substantial Completion set forth in the Schedule shall not be modified except by a 
Modification or Change Order.   

4.2.2 Prosecution of the Work.  The Design/Builder shall use commercially 
reasonable good faith efforts to prosecute the Work so that the portion of the Work completed at 
any point in time is not less than as required by the Schedule.  If the rate of progress is such that 
the total amount of Work and/or the degree of completion of the Project accomplished by the 
Design/Builder within any time period required by the Schedule is less than the amount therein 
specified, the Design/Builder shall so notify the Company.   

4.3 Intentionally Deleted.  

4.4 Intentionally Deleted.  
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4.5 Intentionally Deleted. 

4.6 Delays. 

4.6.1 Excusable Delays.  To the extent any of the following events results in an actual 
delay in the Work, such delay shall constitute an “Excusable Delay” (to the extent not set forth 
below, a delay will be considered an “Inexcusable Delay”). 

4.6.1.1 Failure or inability of the Company to make available access to housing 
units in accordance with the requirements of the Schedule. 

4.6.1.2 Failure or inability of the Company or the Design/Builder to obtain: (i) any 
and all necessary zoning changes, variances, code changes, permits, approvals and authorizations 
from federal, state, or local governments or quasi-governmental agencies or authorities or 
homeowner’s agencies or public interest groups; or (ii) failure to obtain any street or alley 
vacations required for the performance of the Work, except to the extent due to the fault or neglect 
of the Design/Builder. 

4.6.1.3 Delays resulting from the acts or omissions of Separate Contractors. 

4.6.1.4 Delays resulting from Force Majeure. 

4.6.1.5 Differing, unusual or concealed building conditions that could not 
reasonably have been anticipated by the Design/Builder in preparing the Schedule, including, 
without limitation, unforeseen existing code violations, limited access to units, impairing 
Design/Builder’s ability to perform the Work. 

4.6.1.6 Delays resulting from the existence or discovery of Hazardous Materials on 
the Site not brought to the Site by the Design/Builder and not required to be removed by the 
Design/Builder pursuant to Section 2.4.2 of this Agreement. 

4.6.1.7 Delays resulting from changes in Applicable Laws occurring after the 
Effective Date. 

4.6.1.8 Delays resulting from the acts or omissions of the Company and those 
within the control of the Company, or failure of performance by the Company or those within the 
control of the Company. 

4.6.2 Schedule Amendment Due to Excusable Delays.  The Design/Builder shall 
notify the Company of the Excusable Delay as soon as practicable, but in no event more than 

Days after the Design/Builder becomes aware of the occurrence of the Excusable 
Delay.  Such notice shall describe the Excusable Delay and shall state the approximate number 
of Days the Design/Builder expects to be delayed.  After the cessation of the Excusable Delay, 
the Design/Builder shall notify the Company of the number of Days the Design/Builder believes 
that its activities were in fact delayed by the Excusable Delay.  In the event that the Excusable 
Delay arises as a result of a Change Order request by the Company, the request for an extension 
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of time contained in the resulting Change Order proposal shall be deemed sufficient for purposes 
of this subsection. 

4.6.3 Decision by Company.  Within Days after cessation of an event 
giving rise to either an Excusable Delay or Inexcusable Delay, the Parties will use good faith 
efforts to agree on the extent to which the Work has been delayed and whether the delay is an 
Excusable Delay or an Inexcusable Delay.  In the absence of agreement between the Parties as to 
the then current status of Excusable Delays and Inexcusable Delays, the Company will provide 
the Design/Builder with written notice of the Company’s determination of the respective number 
of Days of Excusable Delay and/or Inexcusable Delay within Days after receipt by the 
Company of the Design/Builder’s written request for such determination.  The issuance by the 
Company of such a determination shall not, however, be deemed a concurrence by the 
Design/Builder of the matters set forth therein, and the Design/Builder may invoke the dispute 
resolution procedures with respect to such determination.   

 
 
 
 

 

 

4.8 No Damages on Account of Delay.  

The Design/Builder and the Company acknowledge that in the event that the 
Design/Builder fails to achieve Substantial Completion of the Work by the dates established in 
the Schedule, as adjusted, the Company may incur damages.  Nevertheless, as part of the overall 
agreement between the Company and the Design/Builder, the Parties agree that the 
Design/Builder shall not be responsible for any damages, whether direct, indirect, special, 
consequential or punitive, incurred by the Company as a result of the failure of the 
Design/Builder to achieve Substantial Completion of the Work on or before the dates set forth in 
the Schedule.  

ARTICLE 5 
PAYMENT AND COMPLETION;  
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5.1.2 Payment.  The Company shall pay the Design/Builder in current funds for the 
Design/Builder’s performance of this Agreement  
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5.2 Schedule of Values. 
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The Design/Builder has submitted to the Company, and the Parties (including the United 
States Member) have agreed upon the schedule of values shown in Exhibit E which sets forth the 
various portions of the Work, his 
schedule of values shall be used as a basis for payment and shall be updated periodically.  All 
estimated construction costs not allocated to a trade work line item or to general conditions in the 
schedule of values shall be allocated to the Contingency and shall be utilized as described in 
Section 5.17. 

5.3 Applications for Payment.  

The Design/Builder shall deliver to the Company on or before the last Business Day of 
each month an Application for Payment covering  

Provided the Application for Payment is 
received not later than the last Day of the month, the Company shall make payment to the 
Design/Builder not later than the Day of the following month.  If an Application 
for Payment is received by the Company after the last Day of the month, payment shall be made 
by the Company not later than Days after the Company receives the Application for 
Payment.  With each Application for Payment the Design/Builder shall submit such evidence as 
may be necessary to demonstrate costs incurred or estimated to be incurred on account of the 
Cost of the Work during such month and the percentage of completion of each category of Work 
including but not limited to: (i) conditional lien waivers, in form and substance consistent with 
the applicable statutes and acceptable to the Company, executed by the Design/Builder, the 
Contractor and all Subcontractors, materialmen and others who may have lien rights whose 
Construction Work is the subject of such Application for Payment and who have billings in 
excess of  (ii) unconditional lien waivers in form and substance consistent with the 
applicable statutes and acceptable to the Company, executed by the Design/Builder, the 
Contractor and all Subcontractors, materialmen and others who may have lien rights whose 
Construction Work is the subject to the prior month’s Application for Payment and who have 
billings in excess of  or (iii) other reasonable documentation or evidence as required by 
the Company’s lender.  If the Company disputes any portion of an Application for Payment, it 
shall notify the Design/Builder in writing within Days of receipt, which notice shall set 
forth in detail those items disputed.  The Company shall not be required to make payment on 
account of items about which it has a good faith dispute. 

5.5 Retainage. 
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5.5.1 With respect to the Design Work,  

5.5.2 With respect to Construction Work, Retainage on the Construction Work 
shall be withheld until such Construction Work is  complete; thereafter, no further Retainage 
will be withheld.  No Retainage shall be withheld on account of Overhead, Fee, general 
conditions, or self-performed work payable directly to the Design/Builder or the Contractor or 
purchase orders entered into by the Design/Builder or the Contractor.  Retainage withheld on 
account of the Construction Work shall be released upon Substantial Completion of such 
Construction Work, less of the value of any uncompleted Construction Work or Punch list 
items relating to such buildings.  Retainage withheld on account of uncompleted Construction 
Work or Punch list items shall be released upon completion of such uncompleted Construction 
Work or Punch list items. All remaining Retainage shall be fully released within Days 
of Final Completion of the entire Construction Work.  

5.6 Early Release of Subcontractor Retainage.  

If a Subcontractor has completed its portion of the Work (including all Punch list items) 
pursuant to any given Subcontract, the Design/Builder may request the Company to disburse the 
Retainage allocable to such Subcontractor, after delivering to the Company any necessary 
consent to such disbursement from such Subcontractor’s surety, in form reasonably satisfactory 
to the Company.  If the Company is reasonably satisfied that the Subcontractor’s Work has been 
completed in accordance with the Contract Documents, the Company shall disburse the 
Subcontractor’s share of Retainage.  Regardless of whether the Company has disbursed said 
Retainage to any Subcontractor, the warranty period with respect to such Work shall commence 
at Substantial Completion of the Work or designated portion thereof. 

5.7 Payment for On-Site and Off-Site Stored Materials.  

Payment shall be made on account of materials and equipment delivered and suitably 
stored at the Site for subsequent incorporation in the Work.  Payment shall be similarly be made 
for materials and equipment suitably stored off the Site, conditioned upon the Design/Builder 
furnishing evidence to the Company that (a) title to the materials and equipment will pass to the 
Company upon payment; (b) the materials and equipment are adequately insured; and (c) such 
other matters as the Company may reasonably request in order to protect its interests. 

5.8 Title to Construction Work.  

The Design/Builder warrants that title to all Construction Work covered by an 
Application for Payment shall pass to the Company no later than the time of payment.  The 
Design/Builder further warrants that upon submittal of an Application for Payment, all 
Construction Work for which Applications for Payment have been previously issued and 
payments received from the Company shall, to the best of the Design/Builder’s knowledge, 
information and belief, be free and clear of liens, claims, security interests or encumbrances in 
favor of the Design/Builder, Team Subcontractor, Subcontractors, material suppliers, or other 
persons or entities making a claim by reason of having provided labor, materials and equipment 
relating to the Construction Work. 
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5.9 Withholding of Payment. 

The Company may withhold payment on account of an Application for Payment to the 
extent necessary to protect the Company from loss because of: 

5.9.1  

5.9.2  
 

5.9.3  
  

5.9.4  
  

When the above reasons for withholding payment are removed, payment shall be made for 
amounts previously withheld.  Prior to any withholding pursuant to this Section, the Company 
shall meet with the Design/Builder to discuss potential withholding, and attempt in good faith to 
resolve such issue without the need for withholding.  Amounts withheld pursuant to Section 
5.9.2 shall bear interest at the rate of from the date the funds would 
otherwise have been due until paid.  In lieu of withholding, the Design/Builder may provide 
assurances or collateral reasonably satisfactory to the Company. 

5.10 Failure of Payment; Interest.  

If the Company does not pay the Design/Builder within Days after the date 
established herein the amount set forth in the Application for Payment (or such lesser amount as 
the Company claims in good faith is due in accordance with the provisions hereof), then the 
Design/Builder may, upon Days’ written notice to the Company, stop the 
Work with respect to nonpayment of undisputed amounts until payment of such amount owing 
has been received.  The Schedule all be equitably adjusted on account of such 
stoppage, including, but not limited to, compensation for shut-down, delay and start-up.  In 
addition, all amounts due and unpaid shall bear interest from the date payment is due until paid at 
the rate of  

5.11 Substantial Completion.  

When the Design/Builder considers that a building, unit or other portion of the Work is 
Substantially Complete, the Design/Builder shall prepare and submit to the Company a 
comprehensive list of Punch list items relating to such building, unit or other portion of the 
Work.  The Design/Builder shall proceed promptly to complete and correct Punch list items.  
Failure to include an item on the Punch list does not alter the responsibility of the Design/Builder 
to complete all Work relating to such building, unit or other portion of the Work, in accordance 
with the Contract Documents.  Upon receipt of the Punch list, the Company will make an 
inspection to determine whether Substantial Completion of the building, unit or other portion of 
the Work has occurred.  The Certificate of Substantial Completion for each building shall state 
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the date of Substantial Completion and shall be executed by the Company and the 
Design/Builder.  At Substantial Completion of each building, the Company will become 
responsible for utilities, security, maintenance, and any insurance for the building, unit or other 
portion of the Work.  If the Company and the Design/Builder cannot agree as to the appropriate 
date of Substantial Completion of a building, such issue shall be submitted for dispute resolution 
in accordance with the procedures set forth in this Agreement.  Notwithstanding such 
disagreement, the Design/Builder shall diligently proceed with completion of the Punch list 
items with completion not later than Days after the date of Substantial Completion, 
except for long lead items. Warranties required by the Contract Documents shall commence, 
with respect to each building, on the date of Substantial Completion of such building, unless 
otherwise provided in the Contract Documents. 

5.12 Partial Occupancy or Use.  

The Company may occupy or use any completed or partially completed portion of the 
Construction Work at any stage when such portion is designated by separate written agreement 
with the Design/Builder, provided such occupancy or use is consented to by the insurer of the 
Project and authorized by public authorities having jurisdiction over the Construction Work.  
Such partial occupancy or use may commence whether or not the portion is Substantially 
Complete, provided the Company and the Design/Builder have accepted in writing the 
responsibilities assigned to each of them for payment, security, maintenance, heat, utilities, 
damage to the Construction Work and insurance, and have agreed in writing concerning the 
period for correction of the Construction Work and commencement of warranties required by the 
Contract Documents.  Immediately prior to such prior occupancy, the Company and the 
Design/Builder shall jointly inspect the area to be occupied in order to determine and record the 
condition of the Construction Work.  Unless otherwise agreed, partial occupancy or use of a 
portion of the Construction Work shall not constitute acceptance of Work not complying with the 
requirements of the Contract Documents.   

5.13 Final Completion and Final Payment.  

5.13.1 Final Completion of a Building. When the Design/Builder considers that a 
building, unit or other portion of the Work is Finally Complete, the Design/Builder shall so 
notify the Company.  The Certificate of Final Completion shall set forth the date of Final 
Completion for such building, unit or other portion of the Work and shall be executed by the 
Company and the Design/Builder.  If the Company and the Design/Builder cannot agree as to the 
appropriate date of Final Completion of a building, unit or other portion of the Work, such issue 
shall be submitted for dispute resolution in accordance with the procedures set forth in this 
Agreement. 

5.13.2 Conditions Precedent to Final Payment on Account of a Building.  Neither 
final payment nor any final release of Retainage shall become due until the Design/Builder 
submits to the Company: 

5.13.2.1 an affidavit that payrolls, bills for materials and equipment, and other 
indebtedness connected with the building have been paid or otherwise satisfied; 
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5.13.2.2 a certificate evidencing that insurance required by the Contract Documents 
to remain in force is currently in effect and will not be cancelled or allowed to expire until at least 
thirty (30) Days’ prior written notice has been given to the Company; 

5.13.2.3 consent of Surety to final payment of the entire Work; and 

5.13.2.4 if required by the Company, other data establishing payment or 
satisfaction of obligations, such as receipts, releases and waivers of liens, claims, security interests 
or encumbrances arising out of the Contract Documents.  If the Team Subcontractor or 
Subcontractor refuses to furnish a release or waiver required by the Company, the Design/Builder 
may furnish a bond satisfactory to the Company to indemnify the Company against such lien. 

5.13.3 Delay in Final Completion.  If, after Substantial Completion of the Work on 
account of a building, Final Completion of such building is materially delayed through no fault 
of the Design/Builder or by the issuance of additional Change Orders or Change Directives by 
the Company, the Company shall, upon request of the Design/Builder, and without terminating 
this Agreement, make payment of the balance due for that portion of the building fully 
completed.  If the remaining balance for the building not fully completed is less than the 
Retainage applicable thereto, such payment shall be made under the terms and conditions 
governing final payment, except that it shall not constitute a waiver of claims by either the 
Design/Builder or the Company. 

5.13.4 Waiver of Claims at Final Payment.  

5.13.4.1 Acceptance of final payment for the entire Work by the Design/Builder 
shall constitute a waiver of affirmative claims by the Design/Builder, except those previously 
made in writing and identified as unsettled at the time of final payment. 

5.13.4.2 The making of final payment for the entire Work by the Company shall 
constitute a waiver of claims by the Company, except those arising from (a) liens, claims, security 
interests and encumbrances arising out of the Work after final payment, or identified in writing as 
unsettled at the time of final payment; (b) latent defects arising after final payment; or (c) the 
terms of warranties required by the Contract Documents or this Agreement. 

5.14 Allowances. 

 
Items covered by allowances shall be supplied for such amounts and by such 

persons or entities as the Company may direct, but the Design/Builder shall not be required to 
employ persons or entities against which the Design/Builder makes reasonable objection.  Unless 
otherwise provided in the Contract Documents: 

5.14.1 materials and equipment under an allowance shall be selected promptly by the 
Company to avoid delay in the Work, provided that the Company shall be given no less time 
than provided in Exhibit J; 
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5.14.2 allowances shall cover the cost to the Design/Builder of materials and equipment 
delivered at the Site and all required taxes, less applicable trade discounts;  

5.14.3 allowances shall cover Design/Builder’s costs for unloading and handling at the 
Site labor, installation costs and other expenses; and 

5.15 Superintendent. 

The Design/Builder shall cause the Contractor to employ a competent superintendent and 
necessary assistants who shall be in attendance at the Site during performance of the 
Construction Work.  The superintendent shall represent the Contractor, and communications 
given to the superintendent shall be as binding as if given to the Contractor.  Important 
communications shall be confirmed in writing.  Other communications shall be similarly 
confirmed on written request in each case. 

5.16 Documents and Samples at the Site. 

The Design/Builder shall maintain at the Site for the Company one record copy of the 
drawings, specifications, addenda, Change Order and other Modifications, in good order and 
marked currently to record changes and selections made during construction, and in addition 
approved Shop Drawings, Product Data, Samples and similar required submittals.  The 
Design/Builder shall also prepare one reproducible set of as-built drawings.  These shall be 
provided to the Company within a reasonable time after Final Completion of the Work. 

5.17 Contingency. 

 
 

Such Contingency shall be increased by amounts not 
expended on other line items in the schedule of values other than Fee and Overhead, and shall be 
decreased by additional amounts required to be expended on other line items in the schedule of 
values other than Fee and Overhead.  The Contingency is for the sole use of the Design/Builder 
for items within the Scope of Work of the Design/Builder, and is not for use by the Company for 
items that are a Change Order to the Design/Builder.  To the extent funds remain in the 
Contingency as of the date of Final Completion of the entire Project,  

which shall be paid as set forth in the Operating Agreement.  
Notwithstanding the foregoing, increase in the line item amount for General Conditions in excess 
of of the value thereof shall require the approval of the Company, in each 
case such approval not to be unreasonably withheld. 

ARTICLE 6 
CHANGES IN THE WORK; CLAIMS 
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6.1 Changes.  

Changes in the Work shall be performed under applicable provisions of the Contract 
Documents, and the Design/Builder shall proceed promptly, unless otherwise provided in the 
Change Order or Change Directive.  If unit prices are stated in the Contract Documents or 
subsequently agreed upon, and if quantities originally contemplated are so changed in a proposed 
Change Order or Change Directive that application of such unit prices to quantities of Work 
proposed will cause substantial inequity to the Company or the Design/Builder, the applicable 
unit prices shall be equitably adjusted.  

   

6.2 Change Directives.  

The following procedures shall apply with respect to Change Directives: 

6.2.1 Any Change Directive with an apparent value in excess of must be 
approved by both the Managing Member and the United States Member.  The United States 
Member shall respond to any Change Directive within Days of receiving the 
request for a Change Directive.  Upon receipt of a Change Directive signed by the Company, the 
Design/Builder shall promptly proceed with the change in the Work involved and advise the 
Company of the Design/Builder’s agreement or disagreement with the method, if any, provided 
in the Change Directive for determining the proposed adjustment in he Schedule.  If 
the Design/Builder receives a written communication signed by the Company, which the 
Design/Builder believes is a Change Directive, but is not so identified, it shall not proceed with 
the change in the Work until it receives from the Company a written confirmation that such 
communication is in fact a Change Directive. 

6.2.2 A Change Directive signed by the Design/Builder indicates the agreement of the 
Design/Builder with the contents thereof, and shall convert the Change Directive to a Change 
Order. 

6.2.3 If the Design/Builder does not respond promptly or disagrees with the method for 
adjustment in t  Schedule, the method and adjustment shall be determined as provided 
in Section 6.5 below.  In such case, the Design/Builder shall keep and present, in such form as 
the Company may request, an itemized accounting, together with appropriate supporting data. 

6.2.4 Pending final determination of cost to the Company, amounts not in dispute shall 
be included in Applications for Payment.   

 
  When both additions and credits covering related Work or 

substitutions are involved in a change, the allowance for Overhead and Fee shall be figured on 
the basis of net increase, if any, with respect to that change. 

6.2.5  
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6.3 Change Proposals.  

If the Company requests the Design/Builder to submit a Change Proposal and thereafter 
the Company elects not to proceed with the Change Order contemplated therein, a Change Order 
shall be issued to reimburse the Design/Builder for any costs incurred by the Design/Builder on 
account of such Change Proposal, but only to the extent the Change Order contemplated by such 
Change Proposal involves a material change to the scope of the Work.  To the extent the 
preparation of such Change Proposal impacts the Schedule (e.g., other Work is suspended 
pending a decision on such Change Proposal or the Design Work is delayed due to the 
preparation of the Change Proposal), an equitable adjustment in the Schedule shall be made. 

6.4 Claims.  

In addition to submitting Change Proposals in response to the request of the Company, 
the Design/Builder may submit one or more claims in the form of Change Proposals for any 
requested adjustment in the Schedule permitted pursuant to the provisions of this 
Agreement.  In such cases, the Design/Builder shall give the Company written notice within 

Days after it becomes aware of the event giving rise to the Change Proposal.  
The Company shall have Days after receipt of the Design/Builder’s notice to 
either confirm or refute the basis for the Change Proposal.  If either the Design/Builder or the 
Company becomes aware of an act or omission of the other which would give rise to a breach of 
contract action, such party shall notify the other within a reasonable time after becoming aware 
of such act or omission.  Failure to give any notice required by this Article 6 shall be deemed a 
waiver of the right of the claiming party to recover, but only to the extent the delay in giving 
notice prejudices the rights of the non-claiming party. 

6.5 Payment on Account of Change Orders and/or Excusable Delays. 

 
 

 

 
 

. 

6.5.1.2  
 
 
 
 
 

 

6.5.1.3  
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6.5.2 Design Work.  For Design Work,  

6.5.2.1  
 
 
 
 
 
 
 
 
 
 
 

 

6.5.2.2  
 

 

6.5.2.3  
 

 

6.5.3 Decreased Scope.  With respect to Change Orders which decrease the Scope of 
Work described on Exhibit A,  

 
 
 
 

  

6.6 Changes on Account of Delay in Commencement of Work. 

In the event the commencement of the Project is delayed beyond July 15, 2013 for any 
reason other than the fault of the Design/Builder,  

 

6.7  

 
 

6.8 Time Extensions on Account of Change Orders. 

The Design/Builder shall be entitled to a time extension in connection with any Change 
Order to the extent its time of performance is extended due to such Change Order.    
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ARTICLE 7 
TRANSFER OF CARE, CUSTODY AND CONTROL 

7.1 Care, Custody and Control by Design/Builder During Construction. 

The Design/Builder shall be responsible for care, custody and control of the Project, or 
portion thereof, including responsibility for compliance with applicable safety and environmental 
laws, rules, regulations and orders related to the Project from issuance of the Construction Notice 
to Proceed until Final Completion.  The Design/Builder shall not be responsible for damages, 
care, custody and control of the existing housing units unless damage is the direct result from the 
Design/Builder or associated contractors. 

7.2 Substantial Completion; Partial Occupancy or Use. 

At Substantial Completion of the Work, or portion thereof, the care, custody and control thereof 
shall pass to the Company.  In any event, the care, custody, and control of the Project or portion 
thereof shall pass to the Company no later than the time when the Company takes physical 
possession thereof.  From and after the date of the transfer of the care, custody, and control of the 
Site or portion thereof, the Company shall assume all risks of physical loss or damage thereto 
and shall, and does hereby, release the Design/Builder from and the Company will and shall 
cause its insurers to waive rights of subrogation against the Design/Builder and its suppliers and 
Subcontractors for loss or damage to the Project or portion thereof which may thereafter occur.  
In the event that loss or damage to the Project or portion thereof occurring after Substantial 
Completion is due to the negligence of the Design/Builder or defective Work performed by the 
Design/Builder, the Design/Builder shall be responsible for any insurance deductibles paid by 
the Company on account of such negligence or defective Work.  Notwithstanding the foregoing 
to the contrary, nothing in this Section 7.2 shall limit the Design/Builder’s warranty obligations 
set forth in this Agreement.  

ARTICLE 8 
SUBCONTRACTORS 

8.1 Team Subcontractors.  

The Design/Builder shall enter into one or more Team Subcontracts with the Contractor 
pursuant to which the Design/Builder shall delegate the construction responsibilities contained in 
this Agreement to the Contractor.  The Team Subcontracts shall require each Team 
Subcontractor, to the extent of the Work to be performed by such Team Subcontractor, to assume 
towards the Design/Builder all the obligations and responsibilities which the Design/Builder by 
the Contract Documents assumes towards the Company.  All Team Subcontracts shall 
incorporate the terms of this Agreement and the Contract Documents to the extent applicable to 
the Work to be performed by the Team Subcontractor.  Each Team Subcontract shall expressly 
preserve and protect the rights of the Company under the Contract Documents with respect to the 
Work to be performed by the Team Subcontractor so that the subcontracting thereof will not 
prejudice such rights, and shall include a provision granting to the Company the right to succeed 
to the interest of, or otherwise accept an assignment of, such Team Subcontract, but only in the 
event of a termination of this Agreement by the Company due to the existence of a 
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Design/Builder Event of Default.  Any such assignment shall be subject to the prior rights of the 
surety, if any, obligated under bond relating to the Agreement.  

8.2 Subcontracts.  

8.2.1 Incorporation of Contract Documents.  The Design/Builder shall enter into 
Subcontracts with various Subcontractors for portions of the Work delegated pursuant to the 
Team Subcontracts.  The Subcontracts shall require each Subcontractor, to the extent of the 
Work to be performed by such Subcontractor, to assume towards the Team Subcontractor all the 
obligations and responsibilities which the Team Subcontractor by the Team Subcontracts 
assumes towards the Design/Builder.  All Subcontracts shall incorporate the terms of the relevant 
Team Subcontract, this Agreement and the Contract Documents to the extent applicable to the 
Work to be performed by the Subcontractor.    

8.2.2 Assignment of Subcontracts.  Each Subcontract shall expressly preserve and 
protect the rights of the Company under the Contract Documents with respect to the Work to be 
performed by the Subcontractor so that the subcontracting thereof will not prejudice such rights, 
and shall include provisions (a) granting to the Design/Builder the right to succeed to the interest 
of, or otherwise accept an assignment of, such Subcontract, but only in the event of a termination 
of  the Team Subcontract by the Design/Builder (or its assignee) due to the existence of a default 
by the Team Subcontractor; and (b) granting to the Company the right to succeed to the interest 
of, or otherwise accept an assignment of, such Subcontract, but only in the event of a termination 
of this Agreement by the Company due to the existence of a Design/Builder Event of Default and 
a further termination of the Team Subcontract by the Company.  Any such assignment shall be 
subject to the prior rights of the surety, if any, obligated under bond relating to the Team 
Subcontract. 

8.3 Self-Performed Work.  The Contractor may perform portions of the Construction Work 
with its own personnel or pursuant to Subcontracts with affiliates of the Contractor (“Self-
Performed Work”).  With respect to such Self-Performed Work, the Contractor shall be deemed 
to be a Subcontractor for purposes of calculating amounts payable under Change Orders.  The 
terms and conditions under which the Contractor or its affiliates perform Self-Performed Work 
shall be competitive and at market rates.   

 
 
 

 

8.4 Subcontractor Bids.  The Design/Builder shall use commercially reasonable efforts to 
obtain a minimum of three bids from qualified subcontractors for each trade that will provide 
labor and materials for the Project having a value in excess of The Design/Builder 
will then select the subcontractor that represents the best value for the Project.   
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ARTICLE 9 
INSURANCE AND BONDS; INDEMNIFICATION 

9.1 Insurance to be Provided by the Design/Builder.  

The Design/Builder shall provide the insurance required of it by the provisions of Exhibit 
L hereto, the cost of which shall be paid by the Design/Builder as a Cost of the Work.   

9.2 Insurance to be Provided by the Company.  

The Company shall provide the insurance required of it by the provisions of Exhibit L, 
 

9.3 Payment and Performance Bonds. 

9.3.1 The Design/Builder shall furnish and deliver to the Company and the 
Design/Builder the Payment and Performance Bonds.  The Design/Builder shall deliver the 
Payment and Performance Bonds prior to, and as a condition precedent to, commencement of the 
Construction Work at the Site.   

9.3.2 The Payment and Performance Bonds shall be furnished on behalf of the 
Contractor, shall name the Design/Builder and the Company as co-obligees,  

Prior to the commencement of the Work on any 
alternate under the Construction Agreement (“Alternate”), the Surety that issued the relevant 
Payment and Performance Bond shall approve the inclusion of such Alternate in the coverage 
provided by the Payment and Performance Bond.  The Design/Builder shall require the 
Contractor to provide additional payment and performance bonds, either through Subcontractor 
payment and performance bonds or Contractor furnished payment and performance bonds, so 
that the combined value of the Subcontractor and Contractor payment and performance bonds 
exceeds the entire Cost of the Work in the Construction Agreement, as and when provided in the 
Construction Agreement.  All payment and performance bonds issued pursuant to this Section 
(including, without limitation, subcontractor payment and performance bonds) shall name the 
Design/Builder and the Company as co-obligees, and shall be in the forms set forth on Exhibit 
N-1 (with respect to Contractor-furnished payment and performance bonds) or Exhibit N-2 (with 
respect to Subcontractor-furnished payment and performance bonds).  All payment and 
performance bonds issued with respect to the Contractor shall be issued by a Surety.  All other 
payment and performance bonds shall be issued by sureties that appear on the approved list of 
sureties issued by the United States Department of Treasury. 
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9.4 Indemnification. 

9.4.1 Indemnification by Design/Builder.   
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

9.4.2 Indemnification by Company.   
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9.4.3 The Company’s Property.  As provided by Article 7 hereof, as between the 
Design/Builder and the Company, the Company assumes responsibility and risk for all loss of or 
damage to property owned by or in the custody of the Company, however such loss or damage 
shall occur, and agrees to maintain appropriate property damage insurance fully covering said 
property from such risk naming the Design/Builder as additional insured and does hereby and 
shall cause its insurers to waive rights of subrogation against the Design/Builder and its suppliers 
and Subcontractors under any insurance which the Company may carry. 

9.5 Company Agreement. 

The Company, on its own behalf and on behalf of the Company’s officers, directors, 
agents and affiliates, agrees that no contract claim shall be made against the Contractor for 
obligations of the Design/Builder unless the Company is expressly authorized to do so pursuant 
to the provisions of this Agreement, including, but not limited to, a claim alleging that the 
Design/Builder’s corporate status should be ignored in favor of claims against the Contractor. 

ARTICLE 10 
PROTECTION OF PERSONS AND PROPERTY 

10.1 Safety Precautions and Programs.  

10.1.1 Site Safety.  The Design/Builder shall be responsible for initiating, maintaining 
and providing supervision of safety precautions and programs in connection with the Work, and 
shall also comply with any and all insurance carrier-mandated safety requirements and programs. 

10.1.2 Notices.  In connection with the performance of the Work, the Design/Builder 
shall give notices and comply with Applicable Laws bearing on the safety of persons and 
property and their protection from damage, injury or loss. 

10.2 Safety of Persons and Property.  

10.2.1 Reasonable Precautions.  The Design/Builder shall take reasonable precautions 
for the safety of, and shall provide reasonable protection to prevent damage, injury or loss to: 

10.2.1.1 employees on the Work and other persons who may be affected thereby; 

10.2.1.2 the Work and materials and equipment to be incorporated therein, whether 
in storage on or off the Site under care, custody or control of the Design/Builder; and 
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10.2.1.3 other property at the Site or adjacent thereto, such as trees, shrubs, lawns, 
walks, pavements, roadways, structures and utilities not designated for removal, relocation or 
replacement in the course of the Construction Work. 

10.2.2 Safeguards.  The Design/Builder shall erect and maintain, as required by existing 
conditions and performance of the Work, reasonable safeguards for safety and protection, 
including posting danger signs and other warnings against hazards, promulgating safety 
regulations and notifying Company and users of adjacent sites and utilities, and shall comply 
fully with the requirements of the Occupational Safety and Health Administration (“OSHA”). 

10.2.3 Use of Explosives.  When use or storage of explosives or other hazardous 
materials or equipment or unusual methods are necessary for execution of the Construction 
Work, the Design/Builder shall exercise utmost care and carry on such activities under 
supervision of properly qualified personnel. 

10.2.4 Remedy of Damage.  The Design/Builder shall promptly remedy damage and 
loss (other than damage or loss under property insurance required by Exhibit L to be carried by 
the Company or the Company’s Separate Contractors) to property referred to in Sections 10.2.1.2 
and 10.2.1.3 caused in whole or in part by the Design/Builder or anyone directly employed by or 
in control of Design/Builder and for whose acts Design/Builder may be liable and for which the 
Design/Builder is responsible under Sections 10.2.1.2 and 10.2.1.3, except damage or loss 
attributable to acts or omissions of the Company, Separate Contractors or anyone directly or 
indirectly employed by either of them, or by anyone for whose acts either of them may be liable, 
and not attributable to the fault or negligence of the Design/Builder.  The foregoing obligations 
of the Design/Builder are in addition to the Design/Builder’s obligations under Section 9.4; 
provided, however, that the Design/Builder’s obligations hereunder shall include only those costs 
necessary to repair property damaged or lost (except to the extent professional liability insurance 
proceeds are available therefor pursuant to the provisions of Section 9.4).    

 
   

10.2.5 Designation of Safety Coordinator.  The Design/Builder shall designate or 
cause to be designated a responsible member of its organization at the Site who has the 
responsibility for the prevention of accidents. 

10.2.6 Loads.  The Design/Builder shall not load or permit any part of the Construction 
Work or the Site to be loaded so as to endanger anyone’s safety. 

10.3 Security. 

The Design/Builder shall take any and all precautions that may be reasonably necessary 
to render all portions of the Work, the Site and any adjacent areas affected by the Work secure in 
all material respects, to decrease the likelihood of accidents, and to avoid vandalism and other 
contingencies which are liable to delay the Work or give rise to claims or liabilities.  The 
Design/Builder shall furnish and install all necessary facilities to provide safe means of access to 
all points where Work is being performed.  The Design/Builder shall take all precautions and 
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measures as may be reasonably necessary to secure the Site during the actual hours Work is 
being performed by the Design/Builder. 

10.4 Damage to Property at the Site.  

The Design/Builder shall be responsible for damage to property only to the extent related 
to direct damage caused by the Design/Builder or associated contractors.  The costs and expenses 
incurred by the Design/Builder pursuant to its obligations under this Article shall be paid by the 
Design/Builder as Cost of the Work to the extent that such costs and expenses are in excess of or 
are not covered by required insurance, and to the extent of any deductibles, unless caused by 
Force Majeure, in which case the provisions of Article 6 shall govern.   

10.5 Damage to Property of Others. 

The Design/Builder shall avoid damage, as a result of the Design/Builder’s operations, to 
existing sidewalks, curbs, streets, alleys, pavements, utilities, adjacent property, the work of 
Separate Contractors and the property of the Company.  The Design/Builder shall repair any 
such damage caused by the operations of the Design/Builder and shall bear the expense relating 
thereto as a Cost of the Work to the extent that such costs and expenses are in excess of or are 
not covered by required insurance, and to the extent of any deductible. 

10.6 Failure of Design/Builder to Repair Damage.  

If the Design/Builder fails to commence the repair of damage to property as set forth in 
this Article, and diligently pursue such repair, then the Company, afte Days prior 
written notice to the Design/Builder (provided the Design/Builder has not commenced such 
repair during such Day period), may elect to repair such damages with its own forces 
and to deduct from payments due or to become due to the Design/Builder amounts paid or 
incurred by the Company in correcting such damage. 

10.7 Emergencies.  

In an emergency affecting the safety of persons or property, the Design/Builder shall act, 
at the Design/Builder’s discretion, to prevent threatened damage, injury or loss.  The United 
States Member shall have the authority to immediately suspend work when life threatening 
safety violations or practices are observed or found. Additional costs or extensions of time 
claimed by the Design/Builder on account of an emergency not caused by the fault or neglect of 
the Design/Builder shall be determined as provided in Section 6.2 hereof. 

ARTICLE 11 
DISPUTES 

11.1 Disputes between Company and Design/Builder.  

In the event of any dispute arising between the Company and the Design/Builder 
regarding any part of this Agreement or the Contract Documents, or the Parties’ obligations or 
performance thereunder, either Party may institute the dispute resolution procedures set forth 
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herein.  The Parties shall continue performance of their respective obligations hereunder 
notwithstanding the existence of a dispute. 

11.2 Dispute Resolution Procedures.  

11.2.1 Initial Meeting to Resolve Disputes.  Either Party may from time to time call a 
special meeting for the resolution of disputes that would have a material impact on the cost or 
progress of the Project.  Such meeting shall be held at the Design/Builder’s offices within  

Days of written request therefor, which request shall specify in reasonable detail the 
nature of the dispute.  The meeting shall be attended by the Company’s Authorized 
Representative, the Design/Builder’s Authorized Representative  

 
 
 
 

  

11.2.2 Mediation.  

11.2.2.1 If the dispute has not been resolved within Days after the 
special meeting has been held, a mediator, mutually acceptable to the Parties and experienced in 
design and construction matters, shall be appointed.  The cost of the mediator shall be shared by 
the Parties.  The mediator shall be given written statements of the Parties and may review the Site 
and any relevant documents.  The mediator shall call a meeting of the Parties within  

Days after his/her appointment, which meeting shall be attended by the Company's 
Authorized Representative, the Design/Builder’s Authorized Representative and any other person 
who may be affected in any material respect by the resolution of such dispute.  Such Authorized 
Representatives shall have authority to settle the dispute  

 
During such Day period, the mediator may 

meet with the Parties separately.  

11.2.2.2 No minutes shall be kept with respect to any mediation proceedings, and 
the comments and/or findings of the mediator, together with any written statements prepared, shall 
be non-binding, confidential and without prejudice to the rights and remedies of any Party.  The 
entire mediation process shall be completed within Days of the date upon 
which the initial special meeting is held, unless the Parties agree otherwise in writing.  If the 
dispute is settled through the mediation process, the decision will be implemented by written 
agreement signed by the Parties. 

11.2.3 Arbitration.  

11.2.3.1 Any controversy or dispute not resolved through non-binding mediation 
shall be settled by binding arbitration.  Either Party may initiate arbitration by giving written 
notice to the other Party after exhausting the mediation procedures set forth herein.  The notice 
shall state the nature of the claim or dispute, the amount involved, if any, and the remedy sought.  
The Company or the Design/Builder shall be entitled to (a) consolidate any arbitration involving 
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Design/Builder with related arbitrations involving other parties; or (b) join any other parties to 
such arbitration. 

11.2.3.2 The dispute shall be submitted to an independent arbitrator mutually 
selected by the Parties. If the dispute has a value in excess of  
then at the election of either Party, there shall be a panel of three arbitrators.   If the Parties do not 
mutually agree on an arbitrator or arbitrators who is/are willing and able to serve, the Parties shall 
then utilize the American Arbitration Association (or another entity acceptable to the Parties) to 
provide the required independent arbitrator(s).  The decision of the appointed independent 
arbitrator(s) shall be final and binding on the Parties.  In rendering a decision, the arbitrator(s) 
shall comply with the Construction Industry Arbitration Rules of the American Arbitration 
Association in effect as of the Effective Date.  The arbitrator(s) shall have no direct or indirect 
social, political or business relationship of any sort with any of the Parties, their respective legal 
counsel, or any other person or entity materially involved in the Project. 

ARTICLE 12 
EVENTS OF DEFAULT AND REMEDIES; TERMINATION 

12.1 Design/Builder Events of Default.  

Each of the following shall be considered a “Design/Builder Event of Default”: 

12.1.1 if the Design/Builder persistently fails or neglects to carry out the Work in 
accordance with the provisions of the Contract Documents, and fails, after  
Days written notice from the Company, to commence a cure to correct such failure or neglect 
and thereafter diligently pursue such cure to completion; 

12.1.2 if the Design/Builder materially breaches this Agreement and fails, after  
Days written notice from the Company, to commence a cure to correct such breach and 

thereafter diligently pursues such cure to completion (such breach to include, but not be limited 
to, failure to make payment to the Team Subcontractor for materials or labor in accordance with 
the respective agreements between the Design/Builder and the Team Subcontractor or persistent 
disregard of Applicable Laws);  

12.1.3 if a custodian, trustee or receiver is appointed for the Design/Builder, or if the 
Design/Builder becomes insolvent or bankrupt, is generally not paying its debts as they become 
due or makes an assignment for the benefit of creditors, or the Design/Builder causes or suffers 
an order for relief to be entered with respect to it under applicable Federal bankruptcy law or 
applies for or consents to the appointment of a custodian, trustee or receiver for the 
Design/Builder, or bankruptcy, reorganization, arrangement or insolvency proceedings, or other 
proceedings for relief under any bankruptcy or similar law or laws for the relief of debtors, are 
instituted by or against the Design/Builder, and in any of the foregoing cases such action is not 
discharged or terminated within Days of its institution. 

12.2 Remedies of the Company upon a Design/Builder Event of Default.  
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12.2.1 Termination of Agreement.  Upon the occurrence of a Design/Builder Event of 
Default, the Company shall have the right to terminate this Agreement upon  

Days written notice to the Design/Builder, provided that the Design/Builder has not 
commenced a cure within such Day period and thereafter continues to 
diligently cure until completion. Without prejudice to any other rights or remedies of the 
Company, the Company, upon any such termination, subject to any prior rights of the Surety, 
may: 

12.2.1.1 take possession of the Site and of all materials, equipment, tools and 
construction equipment thereon owned by the Design/Builder; 

12.2.1.2 accept assignment of the Team Subcontracts and/or Subcontracts; and 

12.2.1.3 finish the Work by whatever reasonable method the Company may deem 
expedient. 

When the Company terminates this Agreement as aforesaid, the Design/Builder shall not 
be entitled to receive further payment until the Work is finished.   

 
 
 

 

12.3 Company Events of Default.  

Each of the following shall be considered a “Company Event of Default”: 

12.3.1 if the Work is stopped for a period of Days through no act or fault of 
the Design/Builder for any of the following reasons: 

12.3.1.1 issuance of an order of a court or other public authority having 
jurisdiction; 

12.3.1.2 an act of government, such as a declaration of national emergency, making 
material unavailable; 

12.3.2 if the Work is stopped for a period of Days through no act or fault of 
the Design/Builder because the Company has not made payment of undisputed amounts set forth 
in an Application for Payment within the time stated in the Contract Documents; 

12.3.3 if the Work is stopped for a period of Days pursuant to the provisions 
of Section 3.1.5 because the Company has not provided the financial information required by 
Section 3.1.5; or  

12.3.4 if a custodian, trustee or receiver is appointed for the Company, or if the 
Company becomes insolvent or bankrupt, is generally not paying its debts as they become due or 
makes an assignment for the benefit of creditors, or the Company causes or suffers an order for 
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relief to be entered with respect to it under applicable Federal bankruptcy law or applies for or 
consents to the appointment of a custodian, trustee or receiver for the Company, or bankruptcy, 
reorganization, arrangement or insolvency proceedings, or other proceedings for relief under any 
bankruptcy or similar law or laws for the relief of debtors, are instituted by or against the 
Company, and in any of the foregoing cases such action is not discharged or terminated within 
sixty (60) Days of its institution. 

12.4 Remedies of the Design/Builder upon a Company Event of Default. 

If a Company Event of Default exists and is continuing, the Design/Builder may, upon 
Days additional written notice to the Company, terminate this Agreement and 

recover from the Company payment for Work performed and for proven loss with respect to 
materials, equipment tools, construction equipment, and services rendered, including reasonable 
overhead and profit. 

12.5 Representations and Remedies. 

Except as otherwise provided in this Agreement, no remedy under the terms of this 
Agreement is intended to be exclusive of any other remedy, but each and every such remedy 
shall be cumulative and shall be in addition to any other remedies, existing now or hereafter, at 
law, in equity or by statute.  No delay or omission to exercise any right or power accruing shall 
impair any such right or power nor shall it be construed to be a waiver of any Event of Default or 
acquiescence therein, and every such right and power may be exercised from time to time as 
often as may be deemed expedient. 

12.6 Termination or Suspension for Convenience.  

12.6.1 Termination for Convenience.  The Company may terminate this Agreement, or 
any portion of Work to be performed hereunder at any time by a notice in writing from the 
Company to the Design/Builder only if the United States Member terminates the Managing 
Member for default under the provisions of the Operating Agreement.   In such case, the 
Company shall pay to the Design/Builder all funds due the Design/Builder for Work performed 
up to the date of termination, plus all demobilization and close-out costs, including, but not 
limited to, any amounts payable to the Team Subcontractor and Subcontractors for early 
termination, plus reasonable overhead and profit on Work performed.  All funds due hereunder, 
including unpaid Retainage, shall be released within Days of termination of this 
Agreement for convenience.  

12.6.2 Suspension for Convenience.  The Company may, without cause, order the 
Design/Builder in writing to suspend, delay or interrupt the Work in whole or in part for such 
period of time as the Company may determine.  An adjustment shall be made for increases in the 
cost of performance of the Work, including Fee on the increased cost of performance, caused by 
the suspension, delay or interruption, in accordance with the Change Order provisions of this 
Agreement.  No adjustment shall be made to the extent (1) the performance is, was or would 
have been so suspended, delayed or interrupted by another cause for which the Design/Builder is 
responsible or (2) that an equitable adjustment to the  Schedule is made or denied 
under another provision of this Agreement.  Adjustments made in the cost of performance may 
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have a mutually agreed fixed or percentage Fee.  Any claim for constructive suspension shall be 
made in accordance with the procedures set forth in Article 6. 

ARTICLE 13 
MISCELLANEOUS PROVISIONS 

13.1 Governing Law.  

This Agreement shall be governed by the laws of the State of Missouri, excluding 
provisions thereof which refer to the laws of another jurisdiction. 

13.2 Successors and Assigns.  

This Agreement and the Contract Documents shall be binding upon and shall inure to the 
benefit of the Company and the Design/Builder and their respective successors and assigns.  
Neither Party shall assign this Agreement as a whole without the prior written consent of the 
other Party.  If either Party attempts to make such an assignment without such consent, that Party 
shall nevertheless remain legally responsible for all of its obligations under this Agreement and 
the Contract Documents.   

13.3 Written Notice.  

Written notice shall be deemed to have been duly served on the date of delivery if 
delivered in person, on the Day after deposit if delivery by overnight courier, or two (2) Business 
Days after deposit if delivery by placing in the United States mail, first class and certified, return 
receipt requested with postage prepaid.  All notices shall be addressed to the appropriate 
Authorized Representative as follows: 
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Naval Facilities Engineering Command, Southwest 
1220 Pacific Highway 
San Diego, CA 92132 
Attention: Business Agreements Manager 
Reference: Camp Pendleton & Quantico PPV 
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and 
 
Naval Facilities Engineering Command 
Special Venture Acquisition 
1322 Patterson Avenue, SE, Suite 1000 
Washington Navy Yard  
Washington, DC  20374-5065 
Reference: Camp Pendleton & Quantico PPV 
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13.4 Commencement of Statutory Limitation Period and Statute of Repose Period.  

13.4.1 Before Substantial Completion.  As to acts or failures to act occurring prior to 
the relevant date of Substantial Completion, any applicable statute of limitations shall commence 
to run and any alleged cause of action shall be deemed to have accrued in any and all events not 
later than such date of Substantial Completion. 

13.4.2 Between Substantial Completion and Final Completion.  As to acts or failures 
to act occurring between the relevant date of Substantial Completion and prior to Final 
Completion, any applicable statute of limitations shall commence to run and any alleged cause of 
action shall be deemed to have accrued in any and all events not later than the date of Final 
Completion. 

13.4.3 After Final Completion.  As to acts or failures to act occurring after the date of 
Final Completion, any applicable statute of limitations shall commence to run and any alleged 
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cause of action shall be deemed to have accrued in any and all events not later than the date of 
any act or failure to act by the Design/Builder pursuant to any applicable warranty, the date of 
any correction of Work or failure to correct Work by the Contractor, or the date of actual 
commission of any other act or failure to perform any duty or obligation by the Design/Builder 
or the Company, whichever occurs last. 

13.4.4 Statute of Repose.  The time period for the applicable Statute of Repose shall 
commence to run at Substantial Completion of the Work. 

13.5 Modifications.  

No Modifications or Change Orders shall be valid unless in writing and signed by the 
Company and the Design/Builder or their respective permitted successors and assigns.   

13.6 Interpretation.  

13.6.1 Any and all headings of this Agreement are for convenience of reference only and 
do not modify, define or limit the provisions thereof.  Words of any gender shall be deemed and 
construed to include correlative words of the other gender.  Words importing the singular 
number shall include the plural number and vice versa, unless relating to all supplements and/or 
amendments to any exhibits or documents entered into in accordance with the terms hereof and 
thereof.  All references to any person or entity shall be deemed to include any person or entity 
succeeding to the rights, duties and obligations of such person or entity in accordance with the 
terms of this Agreement.  Where reference is made in this Agreement to another Contract 
Document, the reference refers to that provision as amended or supplemented by the other 
provisions of the Contract Documents. 

13.6.2 The provisions of this Agreement which by their nature are intended to survive 
the termination, cancellation, completion or expiration of the Agreement, including, but not 
limited to, any express limitations of or releases from liability, shall continue as valid and 
enforceable obligations of the Parties notwithstanding any such termination, cancellation, 
completion or expiration.  

13.7 Severability. 

If any provision of this Agreement is held to be inoperative or unenforceable as applied 
in any particular case because it conflicts with any other provision hereof or any constitution, 
statute, ordinance, rule of law or public policy, or for any other reason, such holding shall not 
have the effect of rendering the provision in question inoperative or unenforceable in any other 
case, or of rendering any other provision herein contained inoperative or unenforceable to any 
extent whatever.  The invalidity of any one or more phrases, sentences, clauses or sections 
contained in this Agreement shall not affect the remaining portions of this Agreement or any part 
hereof, and they shall otherwise remain in full force and effect.  In the event that any portion or 
all of this Agreement is held to be void or unenforceable, the Parties agree to negotiate in a 
commercially reasonable manner to amend the commercial and other terms of this Agreement in 
order to effect the intent of the Parties as set forth in this Agreement.   
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13.8 Whole Agreement.  

This Agreement, the Exhibits hereto and the Contract Documents shall constitute the 
entire agreement between the Parties, and no inducements, considerations, promises or other 
references shall be implied in this Agreement that are not expressly addressed herein. 

13.9 Accounting Records. 

The Company and the Company’s accountants shall be afforded access to the 
Design/Builder’s records, books, correspondence, instructions, drawings, receipts, Team 
Subcontracts, Subcontracts, vouchers, memoranda and other data relating to this Agreement, 
except financial information relating to those of the Design/Builder’s costs covered by the 
Overhead, Fee, allowances, fixed rates, or of costs which are expressed in terms of percentages 
of other costs, and lump sum subcontracts and/or change orders, and the Design/Builder shall 
preserve these for a period of ears after final payment, or for such longer period as 
may be required by law. 

13.10 Limitation of Liability. 

13.10.1 Notwithstanding anything in this Agreement to the contrary, in no event shall 
either the Company or the Design/Builder, their respective members, partners, employees, 
officers, agents or subcontractors, be liable for consequential, incidental, special or indirect 
damages, except to the extent of insurance proceeds available therefor.   

13.11 Audit and Records.  

13.11.1 General.  As used in this Section 13.11, “records” includes books, documents, 
accounting procedures and practices, and other data, regardless of type and regardless of whether 
such items are in written form, in the form of computer data, or in any other form.   

13.11.2 Examination of Costs.  The Design/Builder shall maintain, and the 
Company, the Managing Member and the United States Member shall have the right to examine 
and audit, all records and other evidence sufficient to reflect properly all costs claimed to have 
been incurred or anticipated to be incurred directly or indirectly in performance of this 
Agreement.  

13.11.3 Cost or Pricing Data. If the Design/Builder has been required to submit cost 
or pricing data in connection with any pricing action relating to this Agreement, the Company, 
the Managing Member and the United States Member, in order to evaluate the accuracy, 
completeness, and currency of the cost or pricing data, shall have the right to examine and audit 
all of Design/Builder's records, including computations and projections, related to:  

13.11.3.1 The proposal for the Change Order, Change Directive or 
Modification;  

13.11.3.2 The discussions conducted regarding the proposal(s), including 
those related to negotiating;  
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13.11.3.3 Pricing of the Change Order, Change Directive, or Modification; 
or  

13.11.3.4 Performance of the Change Order, Change Directive, or 
Modification.  

13.11.4 Access. The Company, the Managing Member and the United States Member 
shall have access to and the right to examine any of Design/Builder’s directly pertinent records 
involving transactions related to this Agreement or a subcontract hereunder.  The Design/Builder 
shall make available at its office at reasonable times the information described in this Section for 
examination, audit, or reproduction, until after final payment under this Agreement or for 
any shorter period specified by the United States Member. 

13.11.4.1 If this Agreement is completely or partially terminated, 
Design/Builder shall make available the records relating to the Work terminated until after 
any resulting final termination settlement; and  

13.11.4.2 In the event of disputes under Article 11 of this Agreement or any 
litigation between the Company and the Design/Builder, the Design/Builder’s directly pertinent 
records involving transactions related to this Agreement or a subcontract which are not privileged 
communications between attorney and client or attorney work product shall be made available by 
the Design/Builder until such time as such disputes or litigation are finally determined, including 
all appeals relating thereto.  

13.11.5 No Required Creation of Records.  This Section 13.11 may not be construed to 
require Design/Builder or subcontractor to create or maintain any record that Design/Builder or 
subcontractor does not maintain in the ordinary course of business or pursuant to a provision of 
law. 

IN WITNESS WHEREOF, the Parties have executed this Agreement as of the date first 
above written. 

 

[Remainder of Page Intentionally Left Blank] 

[Signatures Appear on the Following Pages] 
 
 







 
 

 

LIST OF EXHIBITS 
 
 
Exhibit A - Scope of Work  
Exhibit B - Construction Allowance Items 
Exhibit C - List of Contract Documents 
Exhibit D - Cost of the Work 
Exhibit E -   
Exhibit F - Company Approvals 
Exhibit G - Intentionally Deleted 
Exhibit H - Schedule  
Exhibit I - Site Description  
Exhibit J - Procedures for Review of Design Materials 
Exhibit K - Authorized Representatives 
Exhibit L - Insurance Requirements 
Exhibit M - Design Group Members 
Exhibit N-1 - Form of Contractor Payment Bond and Performance Bond 
Exhibit N-2 - Form of Subcontractor Bonds 
Exhibit O -  
Exhibit P - Davis Bacon Compliance  
Appendix P-1 - Davis Bacon Wage Determination 
 
 
 

 



  

 
 



  





  



  

Exh. B-1 

EXHIBIT B 



  

Exh. C-1 

 
EXHIBIT C 

 
LIST OF CONTRACT DOCUMENTS 

 
1. United States Marine Corps Decision Memorandum Public – Private Venture Partnership 

(PPV) For Family Housing at Marine Corps Mobilization Command (MOBCOM), 
Kansas City, Missouri, dated 04/14/04. 

2. Environmental Baseline Survey Public/Private Venture Housing Privatization Marine 
Corps Support Activity Kansas City Belton, Missouri, prepared by  

. 

3. Draft-Final Phase I, Environmental Site Assessment, Marine Corps Mobilization 
Command Kansas City Military Family Housing Belton, Missouri prepared by  

. 

4. Report of Geotechnical Exploration Richards Gebaur Airport Housing, Belton Missouri 
prepared by  

5. Lead-Based Paint Operations & Maintenance Program MOBCOM Kansas City Military 
Family Housing Kansas City, Missouri, dated August 2005, Prepared for:  

 

6. Operations & Maintenance Assessment Report MOBCOM – Kansas City Apex Job No: 
3600629.001 Prepared for: Camp Pendleton & Quantico Housing, LLC, April 5, 2012 

7. Asbestos Operations & Maintenance Program MOBCOM – Kansas City Military 
Housing, Kansas City, Missouri dated September 2005, Prepared for:  

 

8. General Wage Decision number MO 130066 dated 01/04/2013 (MO66), Modification 0 

 
 

 
 
 



  

Exh. D-1 

EXHIBIT D 
 



  

Exh. D-2 



  

Exh. D-3 



Exh. D-4 



Exh. D-5 



  

Exh. E-1 

EXHIBIT E 

 





  

Exh. F-1 

 
EXHIBIT F 

 
COMPANY APPROVALS 

 
The following constitute the regulatory approvals for which the Company is responsible 
prior to commencement of any construction activities by the Design/Builder: 

 
Third Party Reviewer: 
 
1. None. 

Utilities: 
 

2. The Company is to provide all utility easements and services required to execute this 
Project, including, but not limited to water, sewer, telephone, power, gas, phone, data 
and CATV.  In addition, the Company shall obtain any and all approvals from local 
jurisdictions, including the DoN, if necessary, to obtain approvals for the installation 
of new utilities, along with connecting, disconnecting or plugging Facilities 
Maintenance Division (FMD)  utilities. 

Group Approvals: 
 
3. Currently there are no known or required approvals from citizen groups, associations, 

etc.; however, should such approvals be required the Company shall obtain all 
necessary approvals from applicable citizen groups or associations. 

4. Although the foregoing are the only approvals the Company and the Design/Builder 
believe are required to commence and complete the design and construction of the 
project, additional or different approvals may be required in the future.  To the extent 
that such additional or different approvals are required relating to land use or the right 
to construct the development on the Site, such approvals shall be the responsibility of 
the Company. 

 

 

 
 



  

Exh. G-1 

EXHIBIT G 
 

INTENTIONALLY OMITTED 
 

 
 
 

 
 
 
 
 
 
 



  

Exh. H-1 

EXHIBIT H 
 

 





  

Exh. I-1 

EXHIBIT I 
 

SITE DESCRIPTION 
 
 

1. That certain land ground leased by the Company serving MARFORRES 
Kansas City, Missouri and part of the Kansas City Project (as such term is defined in the 
Amended and Restated Ground Lease), as more particularly identified and described in 
Exhibit A-6 to the Amended and Restated Ground Lease, together with any 
improvements located thereon (the “Kansas City Lease Site”). 

2. That certain land owned in fee simple by the Company serving 
MARFORRES Kansas City, Missouri and part of the Kansas City Divestiture Property 
and the Kansas City Early Termination Property (as such terms is defined in the 
Operating Agreement), as more particularly identified and described in Exhibit A-5 to the 
Operating Agreement, together with any improvements located thereon (the “Kansas 
City Fee Site”). 



  

Exh. J-1 

EXHIBIT J 
 

PROCEDURES FOR REVIEW OF DESIGN MATERIALS 
 

1. The Company acknowledges that the Schedule is “fast track” for design and 
construction.  In order to accommodate the expedited nature of the Schedule and 
to avoid delays in the progress of the Work, the Company must make timely 
decisions and grant approvals for the Design Materials and Design Work when 
requested by the Design/Builder. 

 
2. The Company will provide written approval within Days of 

requested review for Design Materials and Design Work.  The Company 
acknowledges that the design Subcontractor and/or its consultants will not stop 
work during the review and approval period, and that delays in issuing review 
comments may impact the Substantial Completion dates given in Exhibit H.  The 
Company will inform the Design/Builder of any element of the Design Material 
or Design Work that is not acceptable at the time of such review.  If the Company 
does not provide a written response within th ay review time, then 
after ays written notice from the Design/Builder, the Company 
will have been deemed to approve the Design Materials or Design Work.  

 
3. Except for the final Construction Documents, all Company approvals, comments, 

and/or modifications will be incorporated into the next document iteration.  The 
Design/Builder and its Design Subcontractor will not be required to produce 
revisions to review documents, unless said documents are unacceptable to the 
Company.  Comments and/or modifications to the final Construction Documents 
will be incorporated and issued through addenda or modification of the relevant 
document. 
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EXHIBIT K 
 

AUTHORIZED REPRESENTATIVES 
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EXHIBIT L 
 

INSURANCE REQUIREMENTS 
 

Prior to commencement of any work under this Agreement and, except as noted below, 
until the completion and final payment is made for the work, the Design/Builder, as a 
Cost of Work, shall purchase and maintain in a company or companies lawfully 
authorized to do business in the jurisdiction in which the Project is located, insurance 
which protects the Design/Builder from claims which may arise from the work 
performed. Such insurance will be placed with insurance company or companies having 
an A.M. Best Rating of  Certificates of Insurance will be furnished to the Company 
evidencing the required coverages as outlined below and will evidence the dates of such 
coverage. The Design/Builder will require each Subcontractor to obtain insurance 
coverage in types and amounts commensurate with industry practice and the scope of 
their respective subcontract. 
 
1. Workers’ Compensation and Employers Liability:  Coverage to comply with the laws 

of Missouri and elsewhere as may be required. Coverage shall include: 

2. Commercial General Liability Coverage:  Coverage to include the following 
extensions; 

 



  

Exh. L-2 

3. Automobile Liability Coverage:  Coverage for damages because of bodily injury, 
death or a person or persons, or property damage arising out of the ownership, 
maintenance or use of a motor vehicle. 

 
4. Commercial Umbrella Liability:  Coverage will apply excess of the Employer’s 

Liability Limits, Commercial Automobile Liability Limits, and Commercial General 
Liability Limits.  Coverage to be written on a following form (except for 
Products/Completed Operations) 

5.   Builder’s Risk Coverage:   
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6.   The Design/Builder will endorse the Commercial General Liability, Automobile 
Liability and Umbrella Policies to include the Company and the DoN as additional 
insureds using ISO Form CG 20 10 or its equivalent. Coverage is to be endorsed to 
reflect that this insurance is to be primary and non-contributory for the Company, and 
the DoN, and shall include a waiver of subrogation for each of these entities. 

 
7.   The Design/Builder shall file Certificates of Insurance with the Company prior to the 

commencement of work and/or payment.  Such Certificates shall be subject to the 
approval of the Company as to the adequacy of protection and qualifications of the 
insurer. In the event that the Design/Builder fails to furnish and maintain the required 
insurance and provide satisfactory evidence thereof, the Company shall provide a 10-
Day written notice to the Design/Builder. Thereafter the Company shall have the right 
to purchase and maintain insurance coverage as required per this Exhibit L, and 
Design/Builder agrees to pay the cost of said insurance to the Company. 

 
8.    Company’s Liability Insurance 
 

The Company shall be responsible for purchasing and maintaining the Company’s 
usual liability insurance, if desired. Optionally, the Company may purchase and 
maintain other insurance for self-protection against claims which may arise from 
operations under this Agreement. The Design/Builder shall not be responsible for 
purchasing and maintaining this optional Company’s liability insurance unless 
specifically required by the Contract Documents. 
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EXHIBIT M 
 

DESIGN GROUP MEMBERS 
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EXHIBIT N-1 
 

FORM OF CONTRACTOR PAYMENT BOND AND PERFORMANCE BOND 
 
 

[See Attached]
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EXHIBIT P 
 

DAVIS-BACON COMPLIANCE 
 
 

Design/Builder Audit Procedure: 
 

1. Design/Builder (which also may be referred to in this Exhibit P as “Contractor” or 
“Prime Contractor”) shall comply with, and require subcontractors through their 
Subcontract Agreements to comply with, provisions of the Davis-Bacon Act and the 
Wage Decision attached hereto as Appendix P-1, and the Payrolls and Basic Records 
provision.  The provisions of the Davis-Bacon Act, as implemented by Federal 
Acquisition Regulation (FAR) 52.222-6, applicable to this Agreement are provided 
below.       

 
2.   Design/Builder shall require each subcontractor to submit their weekly payroll reports for 

the month to the Design/Builder no later than the 7th day after the date the 
subcontractor’s employees are paid their last payment for the month.  Subcontractors 
shall be advised that more frequent submissions may be required to resolve certain issues.  

 
3.   Design/Builder shall take appropriate action to ensure that employees performing work 

on the project are properly classified and listed on the reports, and that minimum wages 
and fringe benefits required by the Wage Decision are being paid.  Design/Builder also 
shall be responsible for reconciling, as necessary, the subcontractor’s payroll reports with 
its daily reports; conducting interviews, as appropriate, with subcontractor employees to 
verify actual wages being paid; and identifying discrepancies and possible violations. 

 
4.   Design/Builder shall notify subcontractors of discrepancies and possible violations, and 

ensure that corrective actions, if required, are taken within 30 days.  If the Design/Builder 
and the subcontractor cannot resolve discrepancies or possible violations, or required 
corrective actions have not been taken within 30 days, the Design/Builder shall submit a 
report in detail to the Managing Member. 

 
5.   Design/Builder shall make all documents and materials, including its own certified 

payroll reports, notifications regarding discrepancies and possible violations, and records 
concerning all follow-up actions, available to Managing Member upon request. 

 
6.   Formal response by the Design/Builder to Department of Labor representatives, 

Congressional offices, or other interested parties shall be coordinated by the Managing 
Member with the Naval Facilities Engineering Command Business Agreement Manager 
for the project and Labor Advisor prior to responding.  
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7.   Davis-Bacon Act (Jul 2005) 

 (a)  Definition.—“Site of the work”— 

(1)  Means-- 

(i)  The primary site of the work.  The physical place or places where the 
construction called for in the contract will remain when work on it is completed; 
and 

(ii)  The secondary site of the work, if any.  Any other site where a significant 
portion of the building or work is constructed, provided that such site is— 

(A)  Located in the United States; and 

(B)  Established specifically for the performance of the contract or project; 

(2)  Except as provided in paragraph (3) of this definition, includes any fabrication plants, 
mobile factories, batch plants, borrow pits, job headquarters, tool yards, etc., provided— 

(i)  They are dedicated exclusively, or nearly so, to performance of the contract or 
project; and 

(ii)  They are adjacent or virtually adjacent to the “primary site of the work” as 
defined in paragraph (a)(1)(i), or the “secondary site of the work” as defined in 
paragraph (a)(1)(ii) of this definition; 

(3)  Does not include permanent home offices, branch plant establishments, fabrication 
plants, or tool yards of a Contractor or subcontractor whose locations and continuance in 
operation are determined wholly without regard to a particular Federal contract or 
project.  In addition, fabrication plants, batch plants, borrow pits, job headquarters, yards, 
etc., of a commercial or material supplier which are established by a supplier of materials 
for the project before opening of bids and not on the Project site, are not included in the 
“site of the work.”  Such permanent, previously established facilities are not a part of the 
“site of the work” even if the operations for a period of time may be dedicated 
exclusively or nearly so, to the performance of a contract. 

(b) 

(1)  All laborers and mechanics employed or working upon the site of the work will be 
paid unconditionally and not less often than once a week, and without subsequent 
deduction or rebate on any account (except such payroll deductions as are permitted by 
regulations issued by the Secretary of Labor under the Copeland Act (29 CFR Part 3)), 
the full amount of wages and bona fide fringe benefits (or cash equivalents thereof) due 
at time of payment computed at rates not less than those contained in the wage 
determination of the Secretary of Labor which is attached hereto and made a part hereof, 
or as may be incorporated for a secondary site of the work, regardless of any contractual 
relationship which may be alleged to exist between the Contractor and such laborers and 
mechanics.  Any wage determination incorporated for a secondary site of the work shall 
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be effective from the first day on which work under the contract was performed at that 
site and shall be incorporated without any adjustment in contract price or estimated cost.  
Laborers employed by the construction Contractor or construction subcontractor that are 
transporting portions of the building or work between the secondary site of the work and 
the primary site of the work shall be paid in accordance with the wage determination 
applicable to the primary site of the work. 

(2)  Contributions made or costs reasonably anticipated for bona fide fringe benefits 
under section 1(b)(2) of the Davis-Bacon Act on behalf of laborers or mechanics are 
considered wages paid to such laborers or mechanics, subject to the provisions of 
paragraph (e) of this clause; also, regular contributions made or costs incurred for more 
than a weekly period (but not less often than quarterly) under plans, funds, or programs 
which cover the particular weekly period, are deemed to be constructively made or 
incurred during such period. 

(3)  Such laborers and mechanics shall be paid not less than the appropriate wage rate and 
fringe benefits in the wage determination for the classification of work actually 
performed, without regard to skill, except as provided in the clause entitled Apprentices 
and Trainees. Laborers or mechanics performing work in more than one classification 
may be compensated at the rate specified for each classification for the time actually 
worked therein; provided, that the employer’s payroll records accurately set forth the 
time spent in each classification in which work is performed. 

(4)  The wage determination (including any additional classifications and wage rates 
conformed under paragraph (c) of this clause) and the Davis-Bacon poster (WH-1321) 
shall be posted at all times by the Contractor and its subcontractors at the site of the work 
in a prominent and accessible place where it can be easily seen by the workers. 

(c) 

(1)  The Contracting Officer shall require that any class of laborers or mechanics which is 
not listed in the wage determination and which is to be employed under the contract shall 
be classified in conformance with the wage determination.  The Contracting Officer shall 
approve an additional classification and wage rate and fringe benefits therefor only when 
all the following criteria have been met: 

(i)  The work to be performed by the classification requested is not performed by 
a classification in the wage determination. 

(ii)  The classification is utilized in the area by the construction industry. 

(iii)  The proposed wage rate, including any bona fide fringe benefits, bears a 
reasonable relationship to the wage rates contained in the wage determination. 

(2)  If the Contractor and the laborers and mechanics to be employed in the classification 
(if known), or their representatives, and the Contracting Officer agree on the 
classification and wage rate (including the amount designated for fringe benefits, where 
appropriate), a report of the action taken shall be sent by the Contracting Officer to the 
Administrator of the: Wage and Hour Division, Employment Standards Administration, 



  

Exh. P-4 

U.S. Department of Labor, Washington, DC 20210.  The Administrator or an authorized 
representative will approve, modify, or disapprove every additional classification action 
within 30 days of receipt and so advise the Contracting Officer or will notify the 
Contracting Officer within the 30-day period that additional time is necessary. 

(3)  In the event the Contractor, the laborers or mechanics to be employed in the 
classification, or their representatives, and the Contracting Officer do not agree on the 
proposed classification and wage rate (including the amount designated for fringe 
benefits, where appropriate), the Contracting Officer shall refer the questions, including 
the views of all interested parties and the recommendation of the Contracting Officer, to 
the Administrator of the Wage and Hour Division for determination.  The Administrator, 
or an authorized representative, will issue a determination within 30 days of receipt and 
so advise the Contracting Officer or will notify the Contracting Officer within the 30-day 
period that additional time is necessary. 

(4)  The wage rate (including fringe benefits, where appropriate) determined pursuant to 
subparagraphs (c)(2) and (c)(3) of this clause shall be paid to all workers performing 
work in the classification under this contract from the first day on which work is 
performed in the classification. 

(d)  Whenever the minimum wage rate prescribed in the contract for a class of laborers or 
mechanics includes a fringe benefit which is not expressed as an hourly rate, the 
Contractor shall either pay the benefit as stated in the wage determination or shall pay 
another bona fide fringe benefit or an hourly cash equivalent thereof. 
(e) If the Contractor does not make payments to a trustee or other third person, the 
Contractor may consider as part of the wages of any laborer or mechanic the amount of 
any costs reasonably anticipated in providing bona fide fringe benefits under a plan or 
program; provided, That the Secretary of Labor has found, upon the written request of 
the Contractor, that the applicable standards of the Davis-Bacon Act have been met.  
The Secretary of Labor may require the Contractor to set aside in a separate account 
assets for the meeting of obligations under the plan or program.  

(End of clause) 

Any action on the part of the Contracting Officer will be arranged by the Naval 
Facilities Engineering Command Business Agreement Manager and Labor Advisor.   

8.   Payrolls and Basic Records.   

(a) Payrolls and basic records relating thereto shall be maintained by the Contractor and 
subcontractors during the course of the work and preserved for a period of 3 years 
thereafter for all laborers and mechanics working at the site of the work. Such records 
shall contain the name, address, and social security number of each such worker, his or 
her correct classification, hourly rates of wages paid (including rates of contributions or 
costs anticipated for bona fide fringe benefits or cash equivalents thereof of the types 
described in section 1(b)(2)(B) of the Davis-Bacon Act), daily and weekly number of 
hours worked, deductions made, and actual wages paid. Whenever the Secretary of 
Labor has found, under paragraph (e) of the clause entitled Davis-Bacon Act, that the 
wages of any laborer or mechanic include the amount of any costs reasonably 
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anticipated in providing benefits under a plan or program described in section 1(b)(2)(B) 
of the Davis-Bacon Act, the Contractor and subcontractors shall maintain records which 
show that the commitment to provide such benefits is enforceable, that the plan or 
program is financially responsible, and that the plan or program has been communicated 
in writing to the laborers or mechanics affected, and records which show the costs 
anticipated or the actual cost incurred in providing such benefits. Contractors and 
subcontractors employing apprentices or trainees under approved programs shall 
maintain written evidence of the registration of apprenticeship programs and 
certification of trainee programs, the registration of the apprentices and trainees, and the 
ratios and wage rates prescribed in the applicable programs.  

(b)(1) The Contractor shall prepare and retain and subcontractors submit for each week 
in which any contract work is performed a copy of all payrolls to the Contractor no later 
than the 7th day after the date the subcontractor’s employees are paid their last payment 
for the month.  The payrolls submitted shall set out accurately and completely all of the 
information required to be maintained under paragraph (a) of this clause. This 
information may be submitted in any form desired. Optional Form WH-347 (Federal 
Stock Number 029-005-00014-1) is available for this purpose and may be purchased 
from the Superintendent of Documents, U.S. Government Printing Office, Washington, 
DC  20402.  

The Prime Contractor is responsible for the submission of copies of payrolls by all 
subcontractors.  

(2) Each payroll submitted shall be accompanied by a “Statement of Compliance,” 
signed by the Contractor or subcontractor or his or her agent who pays or supervises the 
payment of the persons employed under the contract and shall certify-  

(i) That the payroll for the payroll period contains the information required to be 
maintained under paragraph (a) of this clause and that such information is correct 
and complete;  

(ii) That each laborer or mechanic (including each helper, apprentice, and trainee) 
employed on the contract during the payroll period has been paid the full weekly 
wages earned, without rebate, either directly or indirectly, and that no deductions 
have been made either directly or indirectly from the full wages earned, other than 
permissible deductions as set forth in the Regulations, 29 CFR part 3; and  

(iii) That each laborer or mechanic has been paid not less than the applicable wage 
rates and fringe benefits or cash equivalents for the classification of work 
performed, as specified in the applicable wage determination incorporated into the 
contract.  

(3) The weekly submission of a properly executed certification set forth on the reverse 
side of Optional Form WH-347 shall satisfy the requirement for submission of the 
“Statement of Compliance” required by paragraph (b)(2) of this clause.  

(4) The falsification of any of the certifications in this clause may subject the Contractor 
or subcontractor to civil or criminal prosecution under Section 1001 of Title 18 and 
Section 3729 of Title 31 of the United States Code.  
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(c) The Contractor or subcontractor shall make the records required under paragraph (a) 
of this clause available for inspection, copying, or transcription by the Prime Contractor, 
the Managing Member of the partnership, and the Naval Facilities Engineering 
Command Business Agreement Manager or Labor Advisor.  The Contractor or 
subcontractor shall permit Prime Contractor, the Managing Member or representatives 
of the Department of Labor to interview employees during working hours on the job. If 
the Contractor or subcontractor fails to submit required records or to make them 
available, the Prime Contractor or Managing Member may, after written notice to the 
Contractor or subcontractor, take such action as may be necessary to cause the 
suspension of any further payment. Furthermore, failure to submit the required records 
upon request or to make such records available may be grounds for debarment action 
pursuant to 29 CFR 5.12.  

9. Additional clarification and guidance may be issued regarding the implementation and 
enforcement of the Davis-Bacon Act under the Design/Build Agreement. 
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APPENDIX P-1 
 

DAVIS BACON WAGE DETERMINATION 
 

General Wage Decision number MO 130066 dated 01/04/2013 (MO66), Modification 0 

 

 
[SEE ATTACHED] 
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PHASE VIII DESIGN/BUILD AGREEMENT  

This Phase VIII Design/Build Agreement (this “Agreement”) dated as of December 31, 
2015 (the “Effective Date”) is by and between Camp Pendleton & Quantico Housing, LLC, a 
Delaware limited liability company (the “Company”), and  

(the “Design/Builder”). 

RECITALS 

WHEREAS, the Company has selected the Design/Builder to perform, either directly or 
pursuant to Subcontracts (hereinafter defined), the design, engineering and construction services 
set forth in this Agreement and the Contract Documents (hereinafter defined); and 

WHEREAS, the Design/Builder is ready, willing and able to perform the services 
required in accordance with the terms and conditions of this Agreement. 

NOW, THEREFORE, in consideration of the Recitals, and other good and valuable 
consideration, the receipt and sufficiency of which are hereby acknowledged, the parties, 
intending to be legally bound, do hereby agree as follows: 

ARTICLE 1 
DEFINITIONS 

1.1 “Additional Services Fee” shall have the meaning set forth in Section 6.5.2.1 hereof. 

1.2 “Affiliate” means with respect to any entity, a second entity which is controlled by, controls 
or is under common control with such first entity. 

1.3 “Agreement” means this Phase VIII Design/Build Agreement and all amendments and/or 
modifications hereto executed by the Parties. 

1.4 “Allowance” means the Allowance in Exhibit B to this Agreement. 

 
. 

1.6 “Alternate” shall have the meaning set forth in Section 9.3.2 hereof. 

1.7 “Amended and Restated Ground Lease” shall have the meaning set forth in the Operating 
Agreement.  

1.8 “Applicable Laws” means all laws (including, without limitation, the Davis-Bacon Act), 
codes, ordinances, rules, regulations and orders of governmental authorities having jurisdiction 
over the Site and/or the Work.   

1.9 “Application for Payment” means the document prepared by the Design/Builder and 
submitted to the Company showing the Design/Builder’s entitlement to progress payments, the 
requirements of which are more fully described in Section 5.3 hereof. 
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1.10 “Architect” means  

1.11 “Architect Personnel” has the meaning set forth in Section 6.5.2.1 hereof. 

1.12 “Authorized Representatives” means those individuals appointed by the Company and 
the Design/Builder from time to time in accordance with the provisions of Section 3.1.1 and 
Exhibit K hereof.   

1.13 “CCIP” shall have the meaning set forth in Exhibit D hereof. 

1.14 “Certificate of Substantial Completion” means a certificate prepared by the 
Design/Builder and forwarded to the Company stating that the Design/Builder believes in good 
faith that the Work or applicable portion thereof is Substantially Complete. 

1.15 “Certificate of Final Completion” means a certificate prepared by the Design/Builder 
and forwarded to the Company stating that the Design/Builder believes in good faith that the 
Work or applicable portion thereof is Finally Complete and that the Design/Builder is entitled to 
final payment in accordance with the provisions of Section 5.13 hereof. 

1.16 “Change Directive” means a written order signed by the Company directing a change in 
the Work.  A Change Directive shall state a proposed basis for adjustment, if any, in the 

Schedule.  The Company may order changes in the Work 
within the general scope of this Agreement, and a Change Directive shall be used in the absence 
of total agreement on the terms of a Change Order.   

1.17 “Change Order” means a written order signed by the Design/Builder and the Company 
authorizing a change in the Work, which also may adjust the  Schedule, and 
which shall constitute a Modification.  Schedule may be changed only by 
Change Order.   

1.18 “Change Proposal” means a proposal for a Change Order submitted by the 
Design/Builder to the Company, either at the request of the Company, or at the Design/Builder’s 
own initiative. 

1.19  “Civil Engineer” means  

1.20 “Claims” shall have the meaning set forth in Section 2.3.1.2 hereof. 

1.21 “Company” means Camp Pendleton & Quantico Housing, LLC, a Delaware limited 
liability company. 

1.22 “Company Event of Default” shall have the meaning set forth in Section 12.3 hereof. 

1.23 “Company Indemnified Parties” means the Company, its members, agents, partners 
and employees. 

1.24 “Construction Agreement” means that certain Phase VIII Construction Agreement 
between the Contractor and the Design/Builder, as amended and modified from time to time. 
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1.26 “Construction Consultant” means Bureau Veritas North America, Inc., a Delaware 
corporation, its successors and assigns. 

1.27 “Construction Documents” means the plans and specifications prepared by the 
Architect or a member of the Design Group for the Project, approved by the Company, and 
incorporated into this Agreement by reference after such approval, to be used to construct the 
Project.  The Construction Documents shall set forth in detail all items necessary to complete the 
construction of the Project in accordance with the Contract Documents (subject to their 
completion following commencement of the Construction Phase).  All material amendments and 
modifications to the Construction Documents must be approved by the Company and the 
Design/Builder prior to incorporation into this Agreement. 

1.28 “Construction Notice to Proceed” means the notice given by the Company to the 
Design/Builder stating that the Site is available to the Design/Builder and directing the 
Design/Builder to commence construction of the Project. 

1.29 “Construction Phase” means the period set forth in the Schedule beginning with the 
issuance of the Construction Notice to Proceed and ending on the date of Substantial Completion 
of the Project. 

1.30 “Construction Work” means that portion of the Work consisting of the provision of 
labor, materials, equipment and services provided in connection with the construction of the 
Project as set forth in the Contract Documents, and subcontracted by the Design/Builder to the 
Contractor. 

1.31 “Contingency” shall have the meaning set forth in Section 5.17. 

1.32 “Contract Documents” means this Agreement, any modifications and amendments to 
this Agreement, the Construction Documents prepared by the Architect and approved by the 
Company, and those documents set forth on Exhibit C, all of which form the entire integrated 
agreement between the Company and the Design/Builder. 

1.33 “Contract Time” means the period of time as set forth in this Agreement, including 
authorized adjustments, allotted in the Schedule for the Substantial Completion of the Work. 

1.34 “Contractor” means  

1.35 “Cost of the Work” consists of those items of Work which are to be paid for by the 
Company to the Design/Builder in accordance with the Contract Documents, and includes those 
categories of costs set forth as allowable on Exhibit D.   
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1.36 “CPM” means a critical path method schedule in the form of precedents, networks and 
time sequences. 

1.37  “Credit Provider” shall have the meaning as set forth in the Operating Agreement. 

1.38  “Day” or “Days” means calendar days.  If a Day requiring notice or action falls on a 
weekend or national or local holiday, the next non-weekend or non-holiday shall be applicable.  
“Business Day” or “Business Days” means Days, other than weekend, national or local 
holidays, in which federal or state government agencies in the State of California are open for 
business. 

1.39 “Design/Builder” mean  
 

1.40 “Design/Builder Event of Default” shall have the meaning set forth in Section 12.1 
hereof. 

1.41 “Design/Builder Indemnified Parties” means the Design/Builder, the Contractor and 
the Architect, and each of their respective partners, shareholders, members, managers, directors, 
officers, employees, subcontractors and agents.   

1.42 “Design/Builder Initiated Change Orders” means Design/Builder initiated Change 
Orders other than any Force Majeure Change Orders. 

1.43 “Design Architect Agreement” means that certain Phase VIII Design Architect 
Agreement between the Architect and the Design/Builder dated as of the Effective Date, as 
amended and modified from time to time. 

1.44 “Design Group” means all architects and engineers having a contract with the 
Design/Builder or Architect to furnish architectural or engineering services for the Project.  
Members of the Design Group are listed on Exhibit M attached hereto.  The Architect is a 
member of the Design Group where the context requires. 

1.45 “Design Materials” means any and all documents, shop drawings, electronic 
information, data, plans, drawings, sketches, illustrations, specifications, descriptions, models 
and other information developed, prepared, furnished, delivered or required to be delivered by 
the Design/Builder (a) to the Company under the Contract Documents or (b) developed or 
prepared by the Design/Builder specifically to discharge its duties under the Contract 
Documents. 

1.46 “Design Phase” means the period set forth in the Schedule commencing on the Effective 
Date and ending upon the date the Company approves the Construction Documents. 
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1.47 “Design Work” means that portion of the Work consisting of the design required to be 
provided in connection with the design of the Project as set forth in the Contract Documents, and 
subcontracted by the Design/Builder to the Architect, which shall be performed consistent with 
the standards of professional care exercised by national design firms. 

1.48 “DoN” means the United States of America, Department of the Navy.  

1.49 “Effective Date” shall have the meaning set forth in the first paragraph of this 
Agreement. 

1.50 “Environmental Documents” means the environmental documents listed on Exhibit C. 

1.51 “Excusable Delay” shall have the meaning set forth in Section 4.6.1 hereof. 

1.52 “Fee” means the fee payable to the Design/Builder, which is  
 
 
 

 

1.53 “Final Completion” or “Finally Complete” means the point at which the Work or a 
portion thereof has been completed in accordance with the terms and conditions of the Contract 
Documents, including Punch list items. 

1.54 “First Mortgage Loan Documents” shall have the meaning as set forth in the Operating 
Agreement. 

1.55  

1.56 “Force Majeure” means labor dispute, fire, unusual delay in transportation or delivery, 
unavoidable casualty, flood (assuming Design/Builder has taken reasonable precautions), 
earthquake, epidemic, civil disturbance, war, terrorism, freight embargo, riot, sabotage (by 
persons other than the Design/Builder, Subcontractors and Team Subcontractors), materially 
adverse weather conditions, labor or material shortage or any other similar act or condition, in 
each case only to the extent the event in question is beyond the control of and not caused by the 
fault or negligence of the Design/Builder. 

1.58 “Governmental Approvals” means those governmental (including agency) actions 
required to be obtained by the Company and necessary for the completion of the Project, 
including, but not limited to, modification of existing zoning, vacation of certain streets and/or 
alleys, and modifications to or variances from applicable building codes, all as more fully 
described on Exhibit F hereto. 
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1.59 “Hazardous Materials” means any substance: 

1. the presence of which requires investigation or remediation under any federal, 
state or local law, statute, regulation, ordinance, order, action, policy or common 
law; 

2. which is or becomes defined as a “hazardous waste”, “hazardous substance”, 
“hazardous material”, “toxic substance”, “hazardous pollutant”, “toxic pollutant”, 
or contaminant under any federal, state or local law, statute, regulation, rule or 
ordinance or amendments thereto, and all applicable judicial, administrative or 
regulatory decrees, judgments or orders relating to the protection of human health 
or the environment, including, without limitation, the Comprehensive 
Environmental Response, Compensation and Liability Act, 42 U.S.C. §§ 9601 et 
seq. (“CERCLA”), as amended, the Resource, Conservation and Recovery Act, 
as amended, 42 U.S.C. §§ 6901 et seq. (“RCRA”), the Toxic Substances Control 
Act, 15 U.S.C. §§ 2601-2671, the Clean Air Act, 42 U.S.C. §§ 7401 et seq., and 
the Federal Water Pollution Control Act, 33 U.S.C. §§ 1251 to 1387, as the 
foregoing may be amended from time to time (collectively, the “Environmental 
Laws”); 

3. which is petroleum, including crude oil or any fraction thereof not otherwise 
designated as a “hazardous substance” under CERCLA, including without 
limitation gasoline, diesel fuel or other petroleum hydrocarbons; 

4. which is toxic, explosive, corrosive, flammable, infectious, radioactive, 
carcinogenic, mutagenic, or otherwise hazardous and is or becomes regulated by 
any governmental authority or instrumentality of the United States or jurisdiction 
in which the Project is located; 

5. the presence of which on the site causes or threatens to cause a nuisance or 
trespass upon the site or adjacent properties or poses or threatens to pose a hazard 
to the health or safety of persons on or about the site; or 

6. Underground Storage Tanks as defined in Section 9001 of RCRA, 42 U.S.C. § 
6991.  

1.60 “Hourly Rates for Additional Services” shall have the meaning set forth in Section 
6.5.2.1 hereof. 

1.62 “Inexcusable Delay” shall have the meaning set forth in Section 4.6.1 hereof. 

1.63 “Landscaping Work” shall mean the landscaping provided for new units as more fully 
described in Exhibit A. 

1.64 “Liquidated Damages” shall have the meaning set forth in Section 4.6.4 hereof. 
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1.65 “Managing Member” mean  
 

1.66 “Mobilization Plan” shall have the meaning set forth in Section 2.11 hereof. 

1.67 “Modification” means an amendment to this Agreement executed by the Parties after the 
Effective Date. 

1.68 “Non-Demolition Scope of Work” means the Scope of Work excluding the Serra Mesa 
Allowance Scope of Work. 

1.69 “Operating Agreement” means that certain Fifth Amended and Restated Limited 
Liability Company Operating Agreement of Camp Pendleton & Quantico Housing, LLC dated as 
of December 31, 2015, as amended from time to time. 

1.70 “OSHA” shall have the meaning set forth in Section 10.2.2 hereof. 

1.71 “Overhead” means  
 
 
 
 

 

1.72 “Party” or “Parties” means the Company and/or the Design/Builder, their respective 
permitted successors and/or assigns, and any other future signatories to this Agreement. 

1.73 “Payment and Performance Bonds” means the payment bond and performance bonds 
issued by a Surety, in the forms set forth as Exhibit N-1 hereto (with respect to Contractor-
furnished payment and performance bonds), covering the faithful performance and completion of 
the Construction Work at the Site, including payment for all materials and labor furnished or 
supplied in connection with such Construction Work, by the Contractor, as required under the 
Construction Agreement. 

1.74 “Phase VIII IDP End Date” shall have the meaning set forth in the Operating 
Agreement. 

1.75 “Phase VIII IFP” shall have the meaning set forth in the Operating Agreement. 

1.76 “ Phase VIII Offer” shall have the meaning set forth in the Operating Agreement. 

1.77 “Product Data” shall have the meaning set forth in Section 2.15.2.2 hereof. 

1.78 “Project” means the facilities located on the Site, together with all on-site infrastructure, 
site improvements and appurtenances to be designed, constructed and installed in connection 
therewith, as more fully set forth and described in the Contract Documents and as are required 
thereby or reasonably inferred therefrom. 
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1.79 “Punch list” means those minor items of Work to be completed after Substantial 
Completion and prior to Final Completion, which do not prevent the Project from being used for 
the purpose for which it is intended and which will not prevent occupancy. 

1.80 “Resident Officer in Charge of Construction” or “ROICC” shall have the meaning set 
forth in Section 2.16.1 hereof. 

1.81 “Retainage” means the amount withheld from progress payments from the Company to 
the Design/Builder from time to time, as more fully described in Section 5.5 hereof. 

1.82 “Samples” shall have the meaning set forth in Section 2.15.2.3 hereof. 

1.84 “Schedule” means the schedule attached hereto as Exhibit H, pursuant to which the 
Design/Builder has agreed to achieve Substantial Completion and Final Completion of the Work 
at the Site.  The Schedule shall be adjusted pursuant to the provisions of the Contract 
Documents. 

1.85 “Scheduled Date of Substantial Completion” means those dates contained in the 
Schedule, pursuant to which the Design/Builder has agreed to achieve Substantial Completion of 
various portions of the Work in accordance with the Schedule, as adjusted for approved 
extensions of time. 

1.86 “Scope of Work Submittal Documents” means Construction Documents prepared to 
100% completion. 

1.87 . 

1.88 “Serra Mesa Allowance Scope of Work” shall have the meaning set forth in Exhibit B 
hereof. 

1.89 “Serra Mesa Demo Allowance” shall have the meaning set forth in Exhibit B hereof. 

1.90 “Self-Performed Work” shall have the meaning set forth in Section 8.3 hereof. 

1.91 “Separate Contractors” means those individuals or entities (other than the 
Design/Builder) who have entered into arrangements with the Company for the provision of 
labor, materials or other services in connection with the Project. 

1.92 “Shop Drawings” shall have the meaning set forth in Section 2.15.2.1 hereof. 

1.93 “Site” means the property identified on Exhibit I attached hereto, and any other real 
property on which the Work will be performed. 
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1.94 “Statute of Repose” shall have the meaning set forth in Section 13.4.4 hereof. 

1.95 “Subcontract” means an agreement between the Contractor, the Architect, or the 
Design/Builder (other than agreements between the Design/Builder and the Team 
Subcontractors) and another person or entity engaged to perform a portion of the Work, together 
with any and all amendments thereto. 

1.96 “Subcontractor” means an individual or entity who has entered into an agreement with 
either the Architect, the Contractor or the Design/Builder (other than Team Subcontractors) for 
the provision of labor, materials or other services required to be performed by the Design/Builder 
under the Contract Documents. 

1.97 “Substantial Completion” or “Substantially Complete” means, with respect to various 
portions of the Work, the stage in the progress of such Work when such Work is complete, with 
the exception of Punch list items, in accordance with the Contract Documents, so that it may be 
used by the Company for its intended purpose. 

1.98 “Surety” means one or more issuers of the Payment and Performance Bonds, each of 
which shall be (a) on the Treasury List for the amount of its responsibility; and (b) licensed to do 
business in the state where the Project is located. 

1.99 “Team Subcontract” means an agreement between the Contractor or the Architect and 
the Design/Builder in which the Design/Builder delegates a portion of its responsibilities under 
this Agreement, together with any and all amendments thereto. 

1.100 “Team Subcontractors” means the Contractor and the Architect. 

1.101 “Trustee” shall have the meaning set forth in the Operating Agreement. 

1.102 “United States Member” means The United States of America, Department of the Navy, 
in its capacity as a member of the Company. 

1.103 “Work” or “Scope of Work” means all labor, materials and services required to be 
performed or provided by the Design/Builder pursuant to the provisions of the Contract 
Documents, as more fully described in Exhibit A hereto. 

ARTICLE 2 
SCOPE OF WORK  

2.1 Performance of Work.  

2.1.1 The Design/Builder covenants and agrees that it shall be responsible for 
performing and completing, and for causing all Team Subcontractors and Subcontractors to 
perform and complete, the Work in accordance with the Scope of Work set forth in Exhibit A, 
and the Schedule set forth in Exhibit H, all as revised pursuant to the terms of this Agreement, 
the Contract Documents and Applicable Laws.  The Design/Builder covenants that the Design 
Work and the Design Materials provided thereunder shall be appropriate for the purposes stated 
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in Exhibit A.  Although it is the responsibility of the Design/Builder to conform the Work to 
Applicable Laws at all times, to the extent there is a change in one or more Applicable Laws 
after the date of execution of this Agreement, and such change has the effect of increasing the 
cost or time of performance of the Work, such change shall be the subject of a Change Order 
under the provisions of Article 6 hereof.  

2.1.2 The Design/Builder has submitted to the Company, and the Company has 
approved, the Scope of Work Submittal Documents. 

2.1.3 The Design/Builder shall take the following actions with respect to the Work:   

2.1.3.1 Comply with all current Occupational Health and Safety Administration 
(OSHA) standards (OSHA standards available at https://www.osha.gov/law-regs.html).  

2.1.3.2 Require compliance with all station and Public Works Department (PWD) 
processes for activities within the Site, such as excavation, hot work, outages, traffic control, and 
other activities that require station or PWD coordination. 

2.1.3.3 Immediately notify the NAVFAC Business Agreement Manager  
(BAM)/Public Works Officer (PWO)/Resident Officer in Charge of Construction (ROICC) of any 
damaged utilities that are owned or controlled by the Government.   

2.1.3.4 Obtain permission of the cognizant NAVFAC Commanding Officer prior to 
work on energized electrical circuits or equipment owned or controlled by the Government.  

2.1.3.5 Establish and maintain a corporate methodology for safety inspections, 
documentation, and investigating and reporting mishaps in accordance with OSHA requirements.  
The methodology shall include a mechanism to distribute lessons learned to reduce the probability 
of the recurrence of similar events. 

2.1.3.6 Immediately notify the NAVFAC BAM/PWO/ROICC of all recordable 
work-related injuries or illnesses, weight-handling mishaps, or damage to Government property. 

2.1.3.7 Provide a copy of the following forms to the PWO/ROICC and Business 
Agreement Manager:   

o Form 300 - Annual log of Work related injuries and illnesses that summarizes 
mishap information.  Log shall include project specific information.   

o Form 300A - Quantitative Annual Summary (# of Cases, # of Days Away, # of 
Various Injury Types) of Work-related injuries and illnesses.   

o Form 301, or equivalent - Personal Information and Mishap Summary recorded 
per incident, provided to PWO or ROICC within one week of a mishap.   

 
In the event there exists a negative mishap trend, if directed to do so by the Business Agreement 
Manager, develop a corrective action plan that addresses the cause of the mishaps. 

2.2 Professional Standard. 
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2.2.1 Standards of Performance.  The Work shall be performed in accordance with 
the professional standards applicable to projects, buildings or work of complexity, quality and 
scope comparable to the Work and the Project, and shall be performed by the Design/Builder, 
Team Subcontractors and other Subcontractors.  The Design/Builder may make such additions or 
substitutions to personnel and responsibilities as it deems necessary or appropriate in order to 
carry out its responsibilities hereunder, provided such personnel shall be suitably qualified.  
Nothing in this Agreement shall be construed to create any contractual liability between the 
Company and either Team Subcontractors or Subcontractors, except as otherwise specifically 
provided herein. 

2.3 Use of Design Materials. 

2.3.1 Use of Design Materials. 

2.3.1.1 The Company shall have unlimited rights to copy and use solely in 
connection with the Project all Design Materials, including the right to use same on the Project at 
no additional cost to the Company, regardless of degree of completion of the Design Materials, 
provided that said services performed have been fully paid for as required by the terms of this 
Agreement (for example, if this Agreement is terminated, the Company has paid all design-related 
amounts actually incurred by the Design/Builder).  The Design/Builder agrees to and does hereby 
grant to the Company and any assignee or successor of the Company as owner of the Project a 
royalty-free license to any such Design Materials as to which the Design/Builder may assert any 
rights under the patent or copyright laws.  The Design/Builder, as part of its agreements with any 
Team Subcontractor, Subcontractor or consultant, will secure such license and use rights from 
each such entity, and shall defend, indemnify and hold the Company Indemnified Parties harmless 
from any claims by such entities for copyright or patent infringement.  The Design/Builder and 
Architect expressly reserve the right to utilize and re-use their own style and approach to the 
design of similar projects. 

2.3.1.2 The Company shall indemnify and hold harmless the Design/Builder 
Indemnified Parties from and against all claims, liabilities, demands, actions, costs and expenses 
(including attorneys’ and experts’ fees and costs) (collectively, “Claims”) (a) arising from any use 
by the Company, its successors or assigns of such Design Materials if this Agreement is 
terminated by the Company prior to Substantial Completion of the Work, or (b) arising as a result 
of amendments or modifications of any such Design Materials made without the prior written 
consent of the Design/Builder. 

2.4 Local Conditions; Environmental Site Conditions.  

2.4.1 Local Conditions.  Subject to the provisions of Exhibit A, the Design/Builder 
represents that it has taken steps reasonably necessary to ascertain the nature and location of the 
Work, and that it has investigated and satisfied itself as to the general and local conditions which 
are applicable to the Work such as (a) conditions bearing on transportation, disposal, handling 
and storage of materials; (b) the availability of labor, water, power and roads; (c) normal weather 
conditions; (d) observable physical conditions at the Site; (e) the surface conditions of the 
ground; and (f) the character of equipment and facilities needed prior to and during the 
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performance of the Work.  To the extent the Design/Builder encounters subsurface or concealed 
conditions or existing utilities which differ materially from that actually known by the 
Design/Builder as of the date of this Agreement, then notice by the Design/Builder shall be given 
to the Company promptly before conditions are disturbed and in no event later than  
Business Days after the first observance of the conditions if a Change Order is contemplated by 
the Design/Builder due to such condition.  Such materially different conditions shall entitle the 
Design/Builder to an equitable adjustment in t Schedule pursuant to the Change 
Order provisions of this Agreement.  

2.4.2 Hazardous Materials. To the extent the Design/Builder encounters Hazardous 
Materials at the Site (and not brought there by the Design/Builder, Team Subcontractors or 
Subcontractors), the Design/Builder shall notify the Company in accordance with the provisions 
of Section 2.4.1 above; provided, however, that the Design/Builder shall have no obligation, 
whether by Change Order or otherwise, to participate in any way in the removal, disposal or 
treatment of such Hazardous Materials unless the Design/Builder, at its sole discretion, elects to 
do so.   

2.4.3 Below Grade Utilities. Unless otherwise set forth in Exhibit A, the 
Design/Builder also includes in the Scope of Work the removal of any below grade utilities 
which will interfere with new construction and which were identified in the Phase VIII IFP (as it 
relates to the Work), the Contract Documents listed on Exhibit C, or known as of the Effective 
Date to the Design/Builder or Affiliates, and the Design/Builder has the option to abandon the 
existing utilities in place if they do not interfere with new construction, unless otherwise set forth 
in Exhibit A.  If the utilities are made of Hazardous Materials or are insulated with Hazardous 
Materials, and the Hazardous Materials were identified in the Environmental Documents, the 
Design/Builder includes the removal in the Scope of Work unless the Design/Builder elects to 
abandon the utilities in place (unless removal is required under Exhibit A).  Any other Hazardous 
Materials besides those specifically identified in this Section 2.4.3 above are not included in the 
Scope of Work. 

2.5 Scope of Work Submittal Documents and Construction Documents.  

2.5.1 General.  The Company has previously provided an instruction for the 
Design/Builder to prepare the Construction Documents, and the Design/Builder had accordingly 
instructed the Architect and its Subcontractors to commence preparation of the Scope of Work 
Submittal Documents for review and approval by the Company.  As of the Effective Date, the 
Company has reviewed and approved the Scope of Work Submittal Documents. The Scope of 
Work Submittal Documents and Construction Documents shall be consistent with, and develop 
in detail, the intent of the Contract Documents, and shall include documents customarily required 
for regulatory approval by governmental agencies.  The Construction Documents shall also 
provide information customarily necessary for the use of such documents by those in the 
building trades and include all documents required for the complete and final construction of the 
Project, other than such details customarily developed in shop drawings or otherwise during 
construction.  
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2.5.2 Reliance on Approvals.  The Design/Builder shall be entitled to rely on the 
approvals of the Company with respect to the Design Materials.  If the Company revokes, 
modifies or otherwise changes in a material way its approval, or modifies the original Scope of 
Work requiring modification to one or more systems or other aspects of the Project which have 
been designed and approved, the Design/Builder shall be entitled to a Change Order in 
accordance with the provisions of Article 6 hereof.  No Change Order shall be issued to the 
extent such modification is due to the fault or negligence of the Design/Builder. 

2.5.3 Review of Contract Documents and Field Conditions.  The Design/Builder 
shall be responsible for all errors, inconsistencies or omissions in the Construction Documents.  
The Design/Builder shall take field measurements and verify field conditions and shall carefully 
compare such field conditions and measurements and other information known to the 
Design/Builder with the Contract Documents before commencing activities.  The Design/Builder 
shall perform the Work in accordance with the Contract Documents (including, without 
limitation, the Environmental Documents) and submittals approved in accordance with the 
durations and procedures set forth in Exhibit H. 

2.6 Legal Requirements.  

2.6.1 Compliance; Notices; Permits.   

2.6.1.1 The Design/Builder shall comply with and shall cause the Contractor and 
all Subcontractors to comply with Applicable Laws, and shall give applicable notices pertaining 
thereto.  In the event of any conflicts between Applicable Laws and this Agreement or the 
Contract Documents, the Design/Builder is required to comply with Applicable Laws, but the 
Design/Builder shall be entitled to a Change Order in accordance with the provisions of Article 6 
hereof, equitably adjusting the Contract Time to the extent such compliance requires 
a change in the scope of the Work as presently set forth in, or reasonably inferable from, the 
Contract Documents. All such conflicts shall be immediately brought to the attention of the 
Construction Consultant and the Company for review.  The Design/Builder hereby represents that 
it has taken commercially reasonable steps to ensure that  any materials 
specifically required to be used under Applicable Laws in effect as of the Effective Date.   

 
 
 
 

  The 
Company shall pay for any and all fees and costs associated with  

any permits (including, but not limited to any site permits or 
building permits), governmental or quasi-governmental approvals, licenses, inspections, or other 
approvals necessary in the completion of the Project (including but not limited to any municipal 
fees, regulatory fees, plan check fees and/or school fees); provided however, the Company shall 
not be responsible for the payment of any fees or costs associated with trade permits required by 
Subcontractors in order to perform their specific scopes of Work, which shall be paid by the 
Design/Builder as a Cost of the Work.  To the extent the Company informs the Design/Builder 
that fees in connection with any trade permits requiring payment by the Design/Builder under the 



  

 
14 

8075454 

Contract Documents will be waived by the applicable entities,  
  If and to the extent such entities impose charges in the future for such permits, such 

charges shall be paid by the Company, or shall be the subject of a Change Order to this 
Agreement in accordance with the Change Order provisions of this Agreement.  The 
Design/Builder shall comply with the requirements of Exhibit P. 

2.7 Services and Facilities.  

2.7.1 General.  The Design/Builder shall provide everything required for the orderly 
progress and proper execution and completion of the Work and the Project in accordance with 
the requirements of the Contract Documents, whether temporary or permanent and whether or 
not incorporated or to be incorporated into the Work, including, but not limited to, design 
services, labor, materials, equipment, furnishings, tools, construction equipment and machinery, 
utilities, transportation and other facilities and services. 

2.7.2 Supervision.  The Design/Builder shall supervise and direct the Work in 
accordance with its best skill and attention.  The Design/Builder shall be solely responsible for 
and have control over design and construction means, methods, techniques, sequences and 
procedures.  The Design/Builder shall be responsible to the Company for the acts and omissions 
of, and whenever this Agreement refers to the negligence, fault or omission of the 
Design/Builder, such term shall include the negligence, fault or omission of, the 
Design/Builder’s employees, Team Subcontractors, Subcontractors and their agents and 
employees, and other persons performing portions of the Work under a contract with the 
Design/Builder.  The Design/Builder shall not be relieved of obligations to perform the Work in 
accordance with the Contract Documents by tests, inspections or approvals. 

2.7.3 Coordination.  In accordance with the requirements of Exhibit A hereto, the 
Design/Builder shall coordinate design and construction requirements with governmental 
agencies, utilities, and all other parties either involved in infrastructure improvements or 
otherwise affected by the design and construction requirements. 

2.7.4 Cooperation.  The Design/Builder shall assist the Company’s staff and 
reasonably cooperate with the Company’s legal, financial, design and construction consultants 
and all other designated representatives during the design and construction of the Project. 

2.7.5 Management.  The Design/Builder shall implement suitable management 
systems and work plans for the Project relative to Project safety, quality assurance and managing 
and controlling the Work. The Design/Builder may make such additions or substitutions to 
personnel and responsibilities as it deems necessary or appropriate in order to carry out its 
responsibilities hereunder, provided such personnel shall be suitably qualified.  The 
Design/Builder shall appoint one or more individuals who shall be authorized to act on behalf of 
the Design/Builder and with whom the Company may consult at all reasonable times, and whose 
instructions, requests, and decisions will be binding upon the Design/Builder as to all matters 
pertaining to this Agreement and the performance of the Parties hereunder.  The Design/Builder 
shall advise the Company in writing of the names of the individuals referred to in the preceding 
sentence.  
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2.7.6 Reports.  The Design/Builder shall prepare and submit to the Company and the 
United States Member, during the Construction Phase, monthly progress reports on the Work 
accomplished during the prior monthly period, which reports shall be prepared in a manner and 
in a format reasonably acceptable to the Company and submitted to the Company within  

Days of the first day of each month.  As part of each such report, the Design/Builder 
shall provide an updated Schedule, including CPM illustrating the progress which has been 
made, by reference to the CPM, and specifically whether the Work is on schedule or behind 
schedule and actions being taken to correct Schedule slippage.  The monthly report shall also set 
forth the Design/Builder’s projected progress for the forthcoming month. 

2.8 Warranties.   

2.8.1 Construction Warranty.  The Design/Builder warrants to the Company that any 
and all materials, equipment and furnishings incorporated in the Construction Work will be in 
substantial conformance with the intent of the Phase VIII Offer and the general intent of the 
Phase VIII IFP (to the extent they relate to the Work) and of quality as good or better than 
required by the Contract Documents and new unless otherwise required or permitted by the 
Contract Documents, that the Work will be free from defects not inherent in the quality required 
or permitted, and that the Work will conform with the requirements of the Contract Documents.  
The Design/Builder may reuse some existing utilities in lieu of what is set forth in the 
Construction Documents, subject to Exhibit A, if in the reasonable opinion of the Civil Engineer 
for the Project, the utilities are in satisfactory condition.  If the Design/Builder elects to reuse 
existing utilities pursuant to the foregoing, and Exhibit A contemplates Design/Builder’s 
construction of new utilities, a deductive Change Order shall be issued for the cost of the utilities 
work no longer required.  Work not conforming to these requirements, including substitutions 
not properly approved and authorized by the Company, may be considered defective and, at the 
Company’s election may be replaced by the Design/Builder.  The cost of such replacement shall 
be a Cost of the Work.  The foregoing warranty excludes damage or defect caused by abuse, 
modifications not executed by the Design/Builder, improper or insufficient maintenance, 
improper operation, or normal wear and tear under normal usage.  Such warranty shall exclude 
warranties relating to design, warranty of fitness, and any other express or implied warranties 
other than as set forth herein or in the Contract Documents; provided, however, that the 
foregoing shall not impair the rights of the Company to maintain an action for breach of contract 
against the Design/Builder. 

2.8.2 Intentionally Deleted.   

2.8.3 Landscaping Warranty.  The Design/Builder warrants to the Company that any 
and all plants, materials and equipment incorporated in the Landscaping Work will be in 
substantial conformance with, and of quality as good or better than that required by, the intent of 
the Phase VIII Offer and the general intent of the Phase VIII IFP (to the extent they relate to the 
Work) and of quality as good or better than required by the Contract Documents and new unless 
otherwise required or permitted by the Contract Documents, that the Work will be free from 
defects not inherent in the quality required or permitted, and that the Work will conform with the 
requirements of the Contract Documents. Work not conforming to these requirements, including 
substitutions not properly approved and authorized by the Company, may be considered 
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defective and, at the Company’s election may be replaced by the Design/Builder.  The cost of 
such replacement shall be a Cost of the Work.  The foregoing warranty excludes damage or 
defect caused by abuse, modifications not executed by the Design/Builder, improper or 
insufficient maintenance, improper operation, or normal wear and tear under normal usage.  Such 
warranty shall exclude warranties relating to design, warranty of fitness, and any other express or 
implied warranties other than as set forth herein or in the Contract Documents; provided, 
however, that the foregoing shall not impair the rights of the Company to maintain an action for 
breach of contract against the Design/Builder. 

2.8.4 Application of Warranties.  The Company and the Design/Builder acknowledge 
that the Work shall be performed in accordance with the Schedule, and that for purposes of 
commencement of warranties, warranties with respect to each building or group of buildings 
shall commence on the date of Substantial Completion such building or group of buildings.  If 
within after the earlier of (A) the date of Substantial Completion of a building or 
designated portion thereof, or (B) the date for commencement of warranties under the Contract 
Documents, any of the Work relating to such building or such landscaping, as the case may be, is 
found to be not in accordance with the requirements of the Contract Documents, the 
Design/Builder shall correct it promptly after receipt of written notice from the Company to do 
so unless the Company has previously given the Design/Builder a specific written acceptance of 
such condition after the Company has been specifically informed in writing by the 
Design/Builder that the condition is not in accordance with the Contract Documents.  This period 
of shall be extended with respect to portions of the Work first performed after 
Substantial Completion of such building to fter Substantial Completion of such 
extended Work.  This obligation shall survive acceptance of the Work under the Contract 
Documents and termination of this Agreement.  The Company shall give such notice promptly 
after discovery of the condition.  The costs to correct Work which is not in accordance with the 
requirements of the Contract Documents shall be payable as a Cost of the Work if incurred prior 
to Final Completion of the Work.   

 
 
 

Notwithstanding the 
foregoing, if the correction work referenced in this Section 2.8.4 results from the gross 
negligence or willful or wanton misconduct of the Design/Builder and/or Contractor, such cost 
shall be borne solely by the Design/Builder. 

2.8.5 No Limitation.  Nothing contained in this Section 2.8 shall be construed to 
establish a period of limitation with respect to other obligations which the Design/Builder might 
have under the Contract Documents.  Establishment of the time periods set forth in this Section 
2.8 relate only to the specific obligation of the Design/Builder to correct the Work, and has no 
relationship to the time within which the obligation to comply with the Contract Documents may 
be sought to be enforced, nor to the time within which proceedings may be commenced to 
establish the Design/Builder’s liability with respect to the Design/Builder’s obligations other 
than specifically to correct the Work. 
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2.8.6 Third Party Items.  The Design/Builder shall, for the protection of the Company, 
demand from all suppliers and Subcontractors from which the Design/Builder procures 
machinery, equipment or materials or services, warranties and guarantees with respect to such 
machinery, equipment, materials or services, which shall be made available to the Company to 
the full extent of the terms thereof. 

2.8.7 Intentionally Deleted. 

2.8.8 Failure to Correct Work.  If the Design/Builder fails to correct Construction 
Work and/or Landscaping Work within a reasonable time after written notice from the Company 
pursuant to Section 2.8.4, the Company may correct such Work in accordance with the terms of 
this Agreement.  In such case, if the Design/Builder does not proceed with correction of such 
Construction Work and/or Landscaping Work within a reasonable time, the Company may 
remove such Work and store the salvable materials or equipment at the Design/Builder’s 
expense.  If the Design/Builder does not pay costs of such removal and storage within  

Days after written notice, the Company may, upon Days’ 
written notice, sell such materials and equipment at auction or at private sale and shall account 
for the proceeds thereof, after deducting costs and damages that should have been borne by the 
Design/Builder, including compensation for services and expenses made necessary thereby.  If 
such proceeds of sale do not cover costs which the Design/Builder should have borne, the 
Design/Builder shall pay such excess to the Company; if such proceeds are in excess of the costs 
which the Design/Builder should have borne, such excess shall be paid by the Company to the 
Design/Builder.  Such costs shall be payable as provided in Section 5.1 (except to the extent such 
correction results from the gross negligence or willful or wanton misconduct of the 
Design/Builder and/or Contractor (in which case such cost shall be borne solely by the 
Design/Builder)). 

2.8.9 Acceptance of Nonconforming Work.  If the Company prefers to accept 
Construction Work and/or Landscaping Work which is not in accordance with the requirements 
of the Contract Documents, the Company may do so instead of requiring its reperformance  

  If the parties cannot agree, 
such matter shall be subject to dispute resolution as provided herein.  Such adjustment shall be 
effected whether or not final payment has been made. 

2.8.10 Removal of Work.  The Design/Builder shall remove from the Site portions of 
the Construction Work and Landscaping Work which are not in accordance with the 
requirements of the Contract Documents and are neither corrected by the Design/Builder nor 
accepted by the Company.  The costs incurred in removing such Work shall be a Cost of the 
Work if incurred prior to Final Completion of the Work.   

 
  

Notwithstanding the foregoing, if the removal work referenced in this Section 2.8.10 results from 
the gross negligence or willful or wanton misconduct of the Design/Builder and/or Contractor, 
such cost shall be borne solely by the Design/Builder. 
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2.8.11 Damaged or Destroyed Work.  The Design/Builder shall bear the cost of 
correcting destroyed or damaged Construction Work or Landscaping Work, whether completed 
or partially completed, of the Company or Separate Contractors caused by the Design/Builder’s 
correction or removal of Construction Work and/or Landscaping Work which is not in 
accordance with the requirements of the Contract Documents.  If such costs arise during the 
performance of the Work, such costs shall be without change to the Schedule nd shall 
be charged against the Cost of the Work, except to the extent such correction results from the 
gross negligence or willful or wanton misconduct of the Design/Builder and/or Contractor (in 
which case such costs shall be borne solely by the Design/Builder).  If such costs arise after Final 
Completion, such costs shall be payable as provided in Section 5.1.3.  

2.10 Access by Company or United States Member.   

The Design/Builder shall afford the Company, the Construction Consultant, the United 
States Member and their respective authorized designees access to the Site at all times, subject to 
reasonable prior notice for access outside of normal business hours. 

2.11 Use of Site.   

The Design/Builder shall prepare a mobilization plan, prior to the start of the 
Construction Phase, for the Company’s review and approval based upon information provided to 
the Design/Builder by the Company (each a “Mobilization Plan”).  The Mobilization Plan shall 
outline all mobilization requirements of the Project including schedule for equipment 
mobilization and demobilization, laydown area requirement and proposed locations, and any 
other applicable items.  The foregoing Mobilization Plan shall be revised from time to time as 
necessary to incorporate additional information on site availability provided by the Company.  
The Design/Builder shall confine operations at the Site to areas permitted by law, ordinances, 
permits and the Contract Documents and shall not unreasonably encumber the Site with 
materials or equipment.  The Design/Builder shall at all times confine its access and use of the 
Site to the areas designated by the Company from time to time as being delivered and available 
to the Design/Builder.  Notwithstanding any other provision of this subsection, the Company 
acknowledges that the Schedule was developed based on certain representations of the Company 
regarding the availability of the Site, or relevant portions thereof, at certain times, and to the 
extent that any or all of the Site is not available for the Design/Builder’s activities on a timely 
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basis, the Design/Builder shall be entitled to an equitable adjustment in the  
Schedule in accordance with the Change Order provisions of this Agreement. 

2.12 Patents, Trademarks, Copyrights.   

 
The Design/Builder shall 

defend all suits or claims for infringement of patent, trademark, and copyrights against the 
Company Indemnified Parties, and shall save the Company Indemnified Parties harmless from 
loss on account thereof for any and all matters arising in connection with the Work or the Project 
(such costs to be paid as a Cost of the Work), except with respect to any particular design 
process or the product of a particular manufacturer or manufacturers specified and required by 
the Company, other than pursuant to the recommendation or suggestion of the Design/Builder or 
a Team Subcontractor; provided however, if the Design/Builder has reason to believe that the 
design, process or product so specified is an infringement of a patent, the Design/Builder shall be 
responsible for any loss resulting unless the Design/Builder has provided the Company with 
prompt written notice of the Design/Builder's belief, and the Company has nevertheless elected 
to go forward with such design, process or product so specified. 

2.13 Rubbish; Debris; Cleanup.  

During the performance of all on-site Work, the Design/Builder shall at all times keep the 
Site and adjacent streets, properties and sidewalks reasonably free from waste materials, debris 
and/or rubbish, and shall employ adequate dust control measures.  Costs incurred on account of 
such activities shall be paid as a Cost of the Work.  If accumulation of such materials, debris, 
rubbish or dust constitutes a nuisance or safety hazard or is otherwise objectionable in the 
reasonable opinion of the Company, the Design/Builder shall promptly remove them.  Upon 
Substantial Completion of the Work, or any portion or component thereof, the Design/Builder 
shall remove from the Site, or applicable portion thereof, all tools, construction equipment, 
machinery, surplus materials, waste materials and rubbish and shall leave the Site in a “broom 
clean” condition.  If the Design/Builder fails to clean up as provided in the Contract Documents 
afte Days written notice from the Company, the Company may do so and the  
cost thereof shall be charged to the Design/Builder or as provided in Section 5.9 of this 
Agreement. 

2.14 Permits, Fees and Notices.  

2.14.1  
 
 
 
 
 
 

  To the extent there is a change 
in the type or cost of any of such permits or inspection occurring after execution of this 
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Agreement, there shall be an equitable adjustment in the Schedule on account of such 
change in accordance with the Change Order provisions of this Agreement. The Design/Builder 
shall comply with and give notices required by Applicable Laws.  

2.15 Shop Drawings, Product Data and Samples.  

2.15.1 Documents and Samples at the Site.  From and after commencement of the 
Construction Work, the Design/Builder shall maintain at the Site one record copy of the 
Construction Documents, and any and all amendments thereto, in good order and marked to 
record changes and selections made during the Construction Phase.  In addition, the 
Design/Builder shall maintain at the Site approved shop drawings, product data, samples and 
similar required submittals.  These shall be provided to the Company, MCB Camp Pendleton (to 
the attention of Base Commander), Headquarters Marine Corps (to the attention of the Military 
Housing Office (“MHO”)) and the DoN (to the attention of the Business Agreements Manager) 
in a form reasonably acceptable to the Company, the Base Commander of MCB Camp 
Pendleton, and Design/Builder within a reasonable time after Final Completion of the Work but 
not to exceed Days.   

2.15.2 Shop Drawings, Product Data and Samples. 

2.15.2.1 “Shop Drawings” are drawings, diagrams, schedules and other data 
specially prepared for the Work by the Design/Builder, the Contractor, a Subcontractor, 
manufacturer, supplier or distributor to illustrate some portion of the Work. 

2.15.2.2  “Product Data” are illustrations, standard schedules, performance charts, 
instructions, brochures, diagrams and other information furnished by the Design/Builder to 
illustrate materials or equipment for some portion of the Work. 

2.15.2.3 “Samples” are physical examples which illustrate materials, equipment or 
workmanship and establish standards by which the Work will be judged. 

2.15.2.4 Shop Drawings, Product Data, Samples and similar submittals are not 
Contract Documents.  The purpose of their submittal is to demonstrate for those portions of the 
Work for which submittals are required the way the Design/Builder proposes to conform the 
construction to the Construction Documents.   

2.15.2.5 The Design/Builder shall review and take appropriate action upon Shop 
Drawings, Product Data, Samples and similar submittals.  To the extent the Company wishes to 
review any such Shop Drawings, Product Data, Samples and similar submittals, it shall give 
reasonable prior notice to the Design/Builder, and shall conduct such review so as not to delay the 
Work. 

2.15.3 Responsibility.  The Design/Builder shall not be relieved of responsibility for the 
deviations from requirements of the Contract Documents by the Company’s approval of Shop 
Drawings, Product Data, Samples or similar submittals unless the Design/Builder has 
specifically informed the Company of such deviation at the time of the submittal and the 
Company has given written approval to the specific deviation. 
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2.16 Tests and Inspections.  

2.16.1 Initial Tests and Inspections.  Unless otherwise provided for in the Contract 
Documents, the Design/Builder shall make arrangement for all tests, inspections and approvals 
of portions of the Construction Work required by the Contract Documents, Applicable Laws or 
normal construction practices with an independent testing laboratory or entity acceptable to the 
Company, or with the appropriate public authority, and, to the extent not already a responsibility 
of the Company under the Contract Documents (i.e., pursuant to Section 2.6.1.1 and 2.14 of this 
Agreement) the costs of such tests, inspections and approvals shall be a Cost of the Work.  The 
Design/Builder shall give the Company, the Construction Consultant, and the Resident Officer in 
Charge of Construction (“ROICC”) timely notice of when and where tests and inspections are to 
be made so that the Company, the Construction Consultant, and ROICC may observe such 
procedures.   

 
 

2.16.2 Additional Tests and Inspections.  If the Company or public authorities having 
jurisdiction determine that portions of the Construction Work require additional testing, 
inspection or approval beyond that required by Section 2.16.1, the Company will instruct the 
Design/Builder to make arrangements for such additional testing, inspection or approval by an 
entity acceptable to the Company, and the Design/Builder shall give timely notice to the 
Company of when and where tests and inspections are to be made so the Company may observe 
such procedures.  If such additional tests and/or inspections reveal failure of the portions of the 
Work to comply with the requirements of the Contract Documents, the costs of such tests and 
required correction shall be without change to the Schedule and shall be paid as a Cost 
of the Work, except to the extent such required corrections result from the gross negligence or 
willful or wanton misconduct of the Design/Builder and/or Contractor (in which case such costs 
shall be borne solely by the Design/Builder).    

 
 

 

2.16.3 Required Certificates.  Required certificates of testing, inspection or approval 
shall, unless otherwise required by the Contract Documents, be secured by the Design/Builder 
and promptly delivered to the Company. 

2.16.4 Timing of Testing and Inspections.  Tests or inspections conducted pursuant to 
the Contract Documents shall be made promptly to avoid unreasonable delay in the Work. 

2.17 Execution, Correlation and Intent.  

2.17.1 Execution of Agreement.  Execution of this Agreement by the Design/Builder is 
a representation that the Design/Builder has visited the Site, become familiar with the local 
conditions under which the Work is to be performed and correlated personal observations with 
requirements of the Contract Documents (including, without limitation, the Environmental 
Documents). 
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2.17.2 Intent of Contract Documents.  The intent of the Contract Documents is to 
include all items necessary for the proper execution and completion of the Work by the 
Design/Builder.  The Contract Documents are complementary and what is required by one shall 
be as binding as if required by all; performance by the Design/Builder shall be required only to 
the extent consistent with the Contract Documents and reasonably inferable from them as being 
necessary to produce the intended results. 

2.17.3 Organization of Materials.  Organization of the Design Materials into divisions, 
sections and articles, and arrangement of drawings shall not control the Design/Builder in 
dividing the Construction Work among Subcontractors or in establishing the extent of 
Construction Work performed by any trade. 

2.17.4 Meaning of Words.  Unless otherwise stated in this Agreement, words having 
well-known technical or construction related industry standard meanings are used in accordance 
with such recognized meanings. 

2.18 Labor and Materials; Liens.  

Unless otherwise provided in the Contract Documents, the Design/Builder shall provide 
and pay for labor, materials, equipment, tools, construction equipment and machinery, water, 
heat, utilities, transportation, and other facilities and services necessary for the proper execution 
and completion of the Work, whether temporary or permanent and whether or not incorporated 
or to be incorporated in the Work.  The Design/Builder shall enforce strict discipline and good 
order among the Design/Builder’s employees, Team Subcontractors, Subcontractors and other 
persons carrying out the Work.  The Design/Builder shall not permit employment of unfit 
persons or persons not skilled in tasks assigned to them.  

The Design/Builder shall not permit any Team Subcontractors, Subcontractors or laborers 
to place liens on the Project covering any portion of the Work for which the Company has made 
payment to the Design/Builder.  If such liens are imposed, the Design/Builder will satisfy, 
discharge or bond (if permitted by applicable law) such liens withi Days after 
written notice from the Company of the existence of such liens (or such shorter period as is 
required to prevent the foreclosure of or execution on such liens).  If the Design/Builder fails to 
satisfy, discharge or bond (if permitted by applicable law) such liens within such  

Day period (or such shorter period as is required to prevent the foreclosure of or 
execution on such liens), the Company may satisfy, discharge or bond (if permitted by applicable 
law) such liens and charge such cost and any other reasonable costs in connection therewith to 
the Design/Builder as well as withhold from the Design/Builder the amount of such lien under 
the provisions of Section 5.9. 

2.19 Cutting and Patching.  

2.19.1 Cutting and Patching of the Work.  The Design/Builder shall be responsible for 
cutting, fitting, or patching Site utilities, materials, or other Site structures required to complete 
the Work or to make its parts fit together properly. 
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2.19.2 Damage to Work of the Company or Separate Contractors.  The 
Design/Builder shall not damage or endanger any portion of the Work or fully or partially 
completed construction of the Company or Separate Contractors by cutting, patching or 
otherwise altering such construction, or by excavation.  The Design/Builder shall not cut or 
otherwise alter such construction by the Company or a Separate Contractor except with written 
consent of the Company and of such Separate Contractor, such consent not to be unreasonably 
withheld.  The Design/Builder shall not unreasonably withhold consent from the Company or a 
Separate Contractor with respect to cutting or otherwise altering the Work. 

2.20 Uncovering of Construction Work.  

2.20.1 Uncovering.  If a portion of the Construction Work is physically covered contrary 
to the Company’s written request (such notice to be given in sufficient time in advance so as not 
to delay the Construction Work) or to requirements of the Contract Documents, it must, if 
required in writing by the Company, be uncovered for the Company’s observation and be 
replaced without change in the Schedule  

 except to the extent such replacement results from the gross 
negligence or willful or wanton misconduct of the Design/Builder and/or Contractor (in which 
case such costs shall be borne solely by the Design/Builder). 

2.20.2 Covering of Work Requested to be Observed.  If a portion of the Construction 
Work has been covered which the Company has not specifically requested to observe prior to its 
being covered, the Company may request to see such Construction Work and it shall be 
uncovered by the Design/Builder.  If such Construction Work is in accordance with the Contract 
Documents, costs of uncovering and replacement shall, by appropriate Change Order, be charged 
to the Company   An appropriate time extension shall also be given.  
If such Construction Work is not in accordance with the Contract Documents, it shall be without 
change to the Schedule and the Design/Builder shall pay such costs as a Cost of the 
Work, unless (a) such condition was caused by the Company or a Separate Contractor in which 
event the Company shall be responsible for payment of such costs by appropriate Change Order, 
and an appropriate time extension shall also be given, or (b) such deviation from the Contract 
Documents resulted from the gross negligence or willful misconduct of the Design/Builder 
and/or Contractor (in which case such cost shall be borne solely by the Design/Builder). 

ARTICLE 3 
COMPANY'S DUTIES AND RESPONSIBILITIES 

3.1 Information and Services Required of the Company.  

3.1.1 Company Designation of Authorized Representative.  The Company shall 
designate, from time to time, by advising the Design/Builder in writing, one or more Authorized 
Representatives authorized to act on the Company’s behalf with respect to the Project, together 
with the scope of his/her respective authority, with whom the Design/Builder may consult at all 
reasonable times.  Such designations as of the Effective Date are set forth on Exhibit K hereto.  
Functions that this Agreement provides will be performed by the Company can be delegated by 
the Company only by written notice to the Design/Builder from the Company.  Exhibit K may be 
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amended from time to time by the Company pursuant to written notice of such amendment to the 
Design/Builder.  The Design/Builder shall not be entitled to rely on directions (nor shall it be 
required to follow directions) from anyone outside the scope of that person’s authority as set 
forth in written delegations pursuant to this Agreement.  Directions, instructions and decisions 
made by Authorized Representatives of the Company shall be binding on the Company. 

3.1.2 Communication.  During the term of this Agreement, the Company shall 
communicate with Team Subcontractors, Subcontractors, suppliers and others performing any 
part of the Work only through the Design/Builder's Authorized Representative designated on 
Exhibit K hereto, as may be amended from time to time. 

3.1.3 Consent and Approval.  Whenever the Company’s consent, approval, 
satisfaction or determination shall be required or permitted under the Contract Documents with 
respect to the Design/Builder’s performance of the Work, and this Agreement does not expressly 
state that the Company may act in its sole discretion, such consent, approval, satisfaction or 
determination shall not be unreasonably withheld, qualified, conditioned or delayed, whether or 
not such a “reasonableness” standard is expressly stated in this Agreement.  Whenever the 
Company’s cooperation is required by the Design/Builder in order to carry out the 
Design/Builder's obligations hereunder, the Company agrees that it shall act in good faith in so 
cooperating with the Design/Builder.  The Company shall cooperate fully with the 
Design/Builder and shall furnish decisions, information, and approvals required by this 
Agreement in a timely manner so as not to delay the Work, provided that the Company shall 
have no less time for review and approval than set forth in Exhibit J. 

3.1.4 Governmental Approvals.  The Company shall be responsible for obtaining the 
Governmental Approvals set forth on Exhibit F hereto.  Any delay in obtaining the 
Governmental Approvals shall entitle the Design/Builder to an equitable adjustment in the 
Schedule  in accordance with the Change Order provisions of this Agreement, except to 
the extent such delay is due to the fault or negligence of the Design/Builder.  The Company shall 
pay for any and all fees and costs associated with  

any permits (including, but not limited to any site permits or building 
permits), governmental or quasi-governmental approvals, licenses, inspections, or other 
approvals necessary in the completion of the Project (including but not limited to any municipal 
fees, regulatory fees, plan check fees and/or school fees); provided however, the Company shall 
not be responsible for the payment of any fees or costs associated with trade permits required by 
Subcontractors in order to perform their specific scopes of Work, which shall be paid by the 
Design/Builder as a Cost of the Work. 

3.1.5 Financial Information.  The Company shall, at the written request of the 
Design/Builder, prior to commencement of the Work and thereafter from time to time, furnish to 
the Design/Builder reasonable evidence that financial arrangements have been made to fulfill the 
Company’s obligations under this Agreement.  Furnishing of such evidence shall be a condition 
precedent to commencement or continuation of the Work.  In the event the Design/Builder 
determines, in its reasonable opinion, that evidence of financial arrangements provided by the 
Company is unsatisfactory, or if the Company fails to provide evidence of financial information, 
then the Design/Builder may, upon Days prior written notice to the Company, stop 
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the Work until satisfactory evidence of financial arrangements has been received by the 
Design/Builder. 

3.2 Activities on the Site by Company or Separate Contractors.  

3.2.1 Company’s Right to Award Separate Contracts.  The Company reserves the 
right to perform work or operations related to the Project (other than the Work) with the 
Company’s own forces, and to award separate contracts to Separate Contractors in connection 
with other portions of the Project. 

3.2.2 Integration of the Work with Separate Contractors.  Following the request of 
the Company, the Design/Builder shall prepare a plan in order to integrate the work performed 
by Separate Contractors with the performance of the Work, and shall submit such plan to the 
Company for approval.  The plan shall be fair and reasonable for the Design/Builder and the 
Separate Contractors, and the Design/Builder shall work with the Separate Contractors to reach 
agreement on such plan.  The Design/Builder shall arrange the performance of the Work so that 
the Work and the work of the Separate Contractors are, to the extent applicable, properly 
integrated, jointed in an acceptable manner, and performed in the proper sequence so that any 
disruption or damage to the Work or to any work of Separate Contractors is avoided.    

3.2.3 Coordination.  The Design/Builder shall provide for the coordination of the 
activities of the Design/Builder and its Team Subcontractors and Subcontractors with the 
activities of the Separate Contractors.  The Design/Builder shall participate with all Separate 
Contractors and the Company in reviewing and coordinating the schedules of the Separate 
Contractors with the Schedule.  The Design/Builder shall make any revisions to the Schedule 
deemed necessary to properly incorporate the work of the Separate Contractors with the Work.  

3.2.4 Use of Site.  The Design/Builder shall afford the Company and all Separate 
Contractors reasonable opportunity for storage of materials and equipment and performance of 
their work.  The Design/Builder shall also connect and coordinate its Work and operations with 
the Company and all Separate Contractors’ operations as required by the Contract Documents.  
The Company shall direct the Separate Contractors to cooperate with the Design/Builder and to 
avoid actions or omissions which could interfere with or delay the activities of the 
Design/Builder.  The Design/Builder shall not be responsible or liable for the materials and 
equipment stored on the Site by Separate Contractors. 

3.2.5 Deficiency in Work of Separate Contractors.  If part of the Design/Builder’s 
Work depends for proper execution or results upon construction or operations by the Company 
or a Separate Contractor, the Design/Builder shall, prior to proceeding with that portion of the 
Work, promptly report to the Separate Contractor and the Company apparent discrepancies or 
defects in such other construction that would render it unsuitable for proper execution and results 
by the Design/Builder.  The Design/Builder and the Separate Contractor shall use good faith 
efforts to resolve any such discrepancies or defects or any disagreements relating thereto.  
Failure of the Design/Builder to report shall constitute acceptance by the Design/Builder of the 
work of Separate Contractors as fit and proper to receive the Design/Builder’s Work (except as 
to those defects or discrepancies that are not apparent), but only to the extent that the Company is 
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unable to recover against the Separate Contractor damages of the Design/Builder on account of 
such condition, as set forth below. 

3.2.6 Claims Involving Separate Contractors.  The Design/Builder shall defend and 
save harmless the Company and each Separate Contractor against any and all damages or claims 
that may arise because and to the extent of loss occasioned by the breach of the Design/Builder’s 
obligations hereunder, and the costs associated therewith shall be without change to the Schedule 

and shall be a Cost of the Work, except as otherwise provided herein.  In the event that 
the Design/Builder unnecessarily and unreasonably delays the work of Separate Contractors by 
not cooperating with them as required hereby, or by not affording them reasonable opportunity to 
perform their work as stated herein, the Design/Builder shall, in such event, pay all reasonable 
direct incremental costs and expenses incurred by such Separate Contractors due to any such 
delays, as Cost of the Work.  If any Separate Contractor shall assert a claim or bring an action 
against the Company alleging damage due to the fault or neglect of the Design/Builder, the 
Company shall immediately notify the Design/Builder, who shall defend such claim.  If it is 
determined that the Design/Builder was at fault, the Design/Builder shall pay all costs of defense, 
including attorneys’ fees, as well as any resulting judgment or settlement,  

 
 
 

 

3.2.7 Damage or Injury by Separate Contractors.  In the event that any Separate 
Contractor unnecessarily and unreasonably delays the Work by not cooperating with the 
Design/Builder, or by not affording the Design/Builder reasonable opportunity to perform the 
Work as stated herein, the Company shall, in such event, pay all reasonable direct incremental 
costs and expenses incurred by the Design/Builder due to any such delays, and shall grant an 
equitable time extension, pursuant to the Change Order provisions of this Agreement. 

3.3 Assignment of Separate Contracts. 

If the Company determines that it wishes to assign to the Design/Builder one or more 
contracts between the Company and a Separate Contractor, it shall give the Design/Builder 
written notice of such desire, including in such notice a copy of such contract for the 
Design/Builder's review and approval.  The Separate Contractor shall be fully qualified to 
perform the work under the to-be-assigned contract, shall possess the financial capability to 
perform its obligations under such to-be-assigned contract, and shall provide 100% payment and 
performance bonds covering such work from sureties meeting the standards set forth herein.  
Such contract shall contain provisions similar to those contained in the Design/Builder’s, 
Contractor’s and/or Architects’ agreements with their Subcontractors with respect to liability, 
indemnification, retainage, payment, labor and other material items.  Upon the Design/Builder’s 
approval of the assignment of such contract, such Separate Contractor shall cease to be a 
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3.4 Company’s Right to Stop the Work.  

If the Design/Builder persistently fails to correct Work which is not in accordance with 
the requirements of the Contract Documents and this Agreement or persistently fails to carry out 
the Work in accordance with the Contract Documents, the Company, by written order signed by 
the Company, may deliver a notice to the Design/Builder setting forth that such a persistent and 
material failure is occurring and has occurred, and demanding that the Design/Builder commence 
a cure of such persistent and material failure within Days and diligently pursue such 
cure thereafter.  In the event that the cure is not commenced within such  Day period 
and pursued diligently thereafter, the Company may, by a second written notice to the 
Design/Builder, order the Design/Builder to stop the Work, or any portion thereof, until the 
cause for such order has been eliminated; provided, however, that the right of the Company to 
stop the Work shall not give rise to a duty on the part of the Company to exercise this right for 
the benefit of the Design/Builder or any other person or entity and shall not give rise to any 
liability of the Company to the Design/Builder resulting from any delay (except to the extent that 
such order is found to be improper). 

3.5 Company’s Right to Carry out the Work. 

If the Design/Builder defaults or neglects to carry out the Work in accordance with the 
Contract Documents and fails within a Day period after receipt of written notice from 
the Company to commence and diligently continue correction of such default or neglect with 
diligence and promptness, the Company may after Day period give the 
Design/Builder a second written notice to correct such deficiencies within suc  
Day period.  If the Design/Builder within suc Day period after receipt of such 
second notice fails to commence and diligently continue to correct any deficiencies, the 
Company, without prejudice to other remedies the Company may have, may correct such 
deficiencies.  In such case an appropriate Change Order shall be issued deducting from payments 
then or thereafter due to the Design/Builder the cost of correcting such deficiencies, including 
compensation for additional services and expenses made necessary by such default, neglect or 
failure.  If payments then or thereafter due to the Design/Builder are insufficient to cover such 
amounts, the Design/Builder shall pay the difference to the Company. 

ARTICLE 4 
TIME 

4.1 Progress and Completion.  

The Design/Builder shall commence the Work immediately after the Effective Date and 
shall use commercially reasonable good faith efforts to achieve Substantial Completion by the 
dates set forth in the Schedule.  

4.2 Schedule Obligations.  

4.2.1 Contract Schedule.  The planning, design, construction and completion of the 
Project shall be undertaken and completed in accordance with the Schedule, which shall define 
major design and construction activities, their sequences and elapsed completion time from the 
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Effective Date of this Agreement.  The Schedule shall set forth a separate date of Substantial 
Completion for each building.  The Scheduled Dates of Substantial Completion set forth in the 
Schedule shall not be modified except by a Modification or Change Order.   

4.2.2 Prosecution of the Work.  The Design/Builder shall use commercially 
reasonable good faith efforts to prosecute the Work so that the portion of the Work completed at 
any point in time is not less than as required by the Schedule.  If the rate of progress is such that 
the total amount of Work and/or the degree of completion of the Project accomplished by the 
Design/Builder within any time period required by the Schedule is less than the amount therein 
specified, the Design/Builder shall so notify the Company.   

4.3 Preconstruction Activities.  

Withi Days after the Effective Date, the Design/Builder shall submit to the 
Company for review a detailed schedule of preconstruction activities, by expanding the 
preconstruction activities set forth on the Schedule.  This preconstruction schedule shall be 
prepared using the CPM, and shall show in sufficient detail the starting and completion time 
sequences of design and Subcontract award activities of the Design/Builder, and identify all 
interface activities of the Company.  

4.4 Construction Activities.  

At such time as the Construction Documents are ready to be bid, the Design/Builder shall 
submit to the Company for incorporation into the Contract Documents, a revised Schedule, 
which will expand the Schedule approved to date, but which will not, in and of itself, change the 
Scheduled Date(s) of Substantial Completion of the Project.  This revised Schedule shall be 
based upon a CPM and shall show in complete detail starting and completion time of detail 
activities of each of the various trades, the sequence of the Work and all significant activities for 
the Construction Phase.  

4.5 Intentionally Deleted. 

4.6 Delays. 

4.6.1 Excusable Delays.  To the extent any of the following events results in an actual 
delay in the Work, such delay shall constitute an “Excusable Delay” (to the extent not set forth 
below, a delay will be considered an “Inexcusable Delay”). 

4.6.1.1 Failure or inability of the Company to make available any or all of the Site 
in accordance with the requirements of the Schedule. 

4.6.1.2 Failure or inability of the Company or the Design/Builder to obtain: (i) any 
and all necessary zoning changes, variances, code changes, permits, licenses, inspections, 
approvals and authorizations from federal, state, or local governments or quasi-governmental 
agencies or authorities or homeowner’s agencies or public interest groups; or (ii) failure to obtain 
any street or alley vacations required for the performance of the Work, except to the extent due to 
the fault or neglect of the Design/Builder. 
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4.6.1.3 Delays resulting from the acts or omissions of Separate Contractors. 

4.6.1.4 Delays resulting from Force Majeure. 

4.6.1.5 Differing, unusual or concealed Site conditions that could not reasonably 
have been anticipated by the Design/Builder in preparing the Schedule, including, without 
limitation, archaeological finds, soil conditions (including rock or other geological conditions), 
underground foundations, abandoned utility lines and water conditions, including the provisions 
contained in Section 2.4.1. 

4.6.1.6 Delays resulting from the existence or discovery of Hazardous Materials on 
the Site not brought to the Site by the Design/Builder. 

4.6.1.7 Delays resulting from changes in Applicable Laws occurring after the 
Effective Date. 

4.6.1.8 Delays resulting from the acts or omissions of the Company and those 
within the control of the Company, or failure of performance by the Company or those within the 
control of the Company. 

4.6.2 Schedule Amendment Due to Excusable Delays.  The Design/Builder shall 
notify the Company of the Excusable Delay as soon as practicable, but in no event more than 

Days after the Design/Builder becomes aware of the occurrence of the Excusable 
Delay.  Such notice shall describe the Excusable Delay and shall state the approximate number 
of Days the Design/Builder expects to be delayed.  After the cessation of the Excusable Delay, 
the Design/Builder shall notify the Company of the number of Days the Design/Builder believes 
that its activities were in fact delayed by the Excusable Delay.  In the event that the Excusable 
Delay arises as a result of a Change Order request by the Company, the request for an extension 
of time contained in the resulting Change Order proposal shall be deemed sufficient for purposes 
of this subsection. 

4.6.3 Decision by Company.  Within Days after cessation of an event 
giving rise to either an Excusable Delay or Inexcusable Delay, the Parties will use good faith 
efforts to agree on the extent to which the Work has been delayed and whether the delay is an 
Excusable Delay or an Inexcusable Delay.  In the absence of agreement between the Parties as to 
the then current status of Excusable Delays and Inexcusable Delays, the Company will provide 
the Design/Builder with written notice of the Company’s determination of the respective number 
of Days of Excusable Delay and/or Inexcusable Delay within Days after receipt by the 
Company of the Design/Builder’s written request for such determination.  The issuance by the 
Company of such a determination shall not, however, be deemed a concurrence by the 
Design/Builder of the matters set forth therein, and the Design/Builder may invoke the dispute 
resolution procedures with respect to such determination.  Pending completion of dispute 
resolution procedures, the Design/Builder may take such acceleration or other measures on 
account of the Company’s determination of Inexcusable Delay, and if completion of the dispute 
resolution procedures results in the Company’s determination being changed to Excusable Delay, 
the costs associated with such measures shall be paid by the Company  
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4.6.4 Liquidated Damages.  In the event and to the extent there is an Inexcusable 
Delay in the Work and the actual date of Substantial Completion of a portion of the Work is later 
than the Scheduled Date of Substantial Completion for such portion of the Work as set forth on 
Exhibit H (and as adjusted pursuant to the terms of this Agreement), the Design/Builder shall be 
required to pay liquidated damages (“Liquidated Damages”) in an amount  

 
 
 
 
 
 
 
 

 

4.8 No Damages on Account of Delay.  

The Design/Builder and the Company acknowledge that in the event that the 
Design/Builder fails to achieve Substantial Completion of the Work by the dates established in 
the Schedule, as adjusted, the Company may incur damages.  Nevertheless, as part of the overall 
agreement between the Company and the Design/Builder, the Parties agree that the 
Design/Builder shall not be responsible for any damages, whether direct, indirect, special, 
consequential or punitive, incurred by the Company as a result of the failure of the 
Design/Builder to achieve Substantial Completion of the Work on or before the dates set forth in 
the Schedule except as otherwise provided in Section 4.6.4 of this Agreement.  

ARTICLE 5 
PAYMENT AND COMPLETION;  
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5.1.2 Payment.  The Company shall pay the Design/Builder in current funds for the 
Design/Builder’s performance of this Agreement  
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5.2 Schedule of Values. 
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The Design/Builder has submitted to the Company, and the Parties have agreed upon the 
schedule of values shown in Exhibit E which sets forth the various portions of the Work,  

This schedule of values shall be used as a basis 
for payment and shall be updated periodically.  All estimated construction costs not allocated to a 
trade work line item or to general conditions in the schedule of values shall be allocated to the 
Contingency and shall be utilized as described in Section 5.17. 

5.3 Applications for Payment.  

The Design/Builder shall deliver to the Company on or before the last Business Day of 
each month an Application for Payment covering  

.  Provided the Application for Payment is 
received not later than the last Day of the month, the Company shall make payment to the 
Design/Builder not later than the Day of the following month.  If an Application 
for Payment is received by the Company after the last Day of the month, payment shall be made 
by the Company not later than Days after the Company receives the Application for 
Payment.  With each Application for Payment the Design/Builder shall submit such evidence as 
may be necessary to demonstrate costs incurred or estimated to be incurred on account of the 
Cost of the Work during such month and the percentage of completion of each category of Work 
including but not limited to:  (i) conditional lien waivers, in form and substance consistent with 
the applicable statutes and acceptable to the Company, executed by the Design/Builder, the 
Contractor and all Subcontractors, materialmen and others who may have lien rights whose 
Construction Work is the subject of such Application for Payment and who have billings in 
excess of $25,000; (ii) unconditional lien waivers in form and substance consistent with the 
applicable statutes and acceptable to the Company, executed by the Design/Builder, the 
Contractor and all Subcontractors, materialmen and others who may have lien rights whose 
Construction Work is the subject to the prior month’s Application for Payment and who have 
billings in excess of $25,000; or (iii) other reasonable documentation or evidence as required by 
the Company’s lender.  If the Company disputes any portion of an Application for Payment, it 
shall notify the Design/Builder in writing within Days of receipt, which notice shall set 
forth in detail those items disputed.  The Company shall not be required to make payment on 
account of items about which it has a good faith dispute. 

5.5 Retainage. 

5.5.1 With respect to the Design Phase  
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5.5.2 With respect to Construction Work, Retainage on the Construction Work 
shall be withheld until such Construction Work is  complete; thereafter, no further Retainage 
will be withheld.  No Retainage shall be withheld on account of Overhead, Fee, general 
conditions, or self-performed work payable directly to the Design/Builder or the Contractor or 
purchase orders entered into by the Design/Builder or the Contractor.  Subject to the First 
Mortgage Loan Documents, Retainage withheld on account of the Construction Work shall be 
released upon Substantial Completion of such Construction Work, less of the value of any 
uncompleted Construction Work or Punch list items relating to such buildings.  Subject to the 
First Mortgage Loan Documents, Retainage withheld on account of uncompleted Construction 
Work or Punch list items shall be released upon completion of such uncompleted Construction 
Work or Punch list items. Subject to the First Mortgage Loan Documents, all remaining 
Retainage shall be fully released within Days of Final Completion of the entire 
Construction Work.  

5.6 Early Release of Subcontractor Retainage.  

If a Subcontractor has completed its portion of the Work (including all Punch list items) 
pursuant to any given Subcontract, the Design/Builder may request the Company to disburse the 
Retainage allocable to such Subcontractor, after delivering to the Company any necessary 
consent to such disbursement from such Subcontractor’s surety, in form reasonably satisfactory 
to the Company.  If the Company is reasonably satisfied that the Subcontractor’s Work has been 
completed in accordance with the Contract Documents, the Company shall disburse the 
Subcontractor’s share of Retainage.  Regardless of whether the Company has disbursed said 
Retainage to any Subcontractor, the warranty period with respect to such Work shall commence 
at Substantial Completion of the Work or designated portion thereof. 

5.7 Payment for On-Site and Off-Site Stored Materials.  

Payment shall be made on account of materials and equipment delivered and suitably 
stored at the Site for subsequent incorporation in the Work.  Payment shall similarly be made for 
materials and equipment suitably stored off the Site, conditioned upon the Design/Builder 
furnishing evidence to the Company that (a) title to the materials and equipment will pass to the 
Company upon payment; (b) the materials and equipment are adequately insured; and (c) such 
other matters as the Company may reasonably request in order to protect its interests. 

5.8 Title to Construction Work.  

The Design/Builder warrants that title to all Construction Work covered by an 
Application for Payment shall pass to the Company no later than the time of payment.  The 
Design/Builder further warrants that upon submittal of an Application for Payment, all 
Construction Work for which Applications for Payment have been previously issued and 
payments received from the Company shall, to the best of the Design/Builder’s knowledge, 
information and belief, be free and clear of liens, claims, security interests or encumbrances in 
favor of the Design/Builder, Team Subcontractors, Subcontractors, material suppliers, or other 
persons or entities making a claim by reason of having provided labor, materials and equipment 
relating to the Construction Work. 
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5.9 Withholding of Payment. 

The Company may withhold payment on account of an Application for Payment to the 
extent necessary to protect the Company from loss because of: 

5.9.1  

5.9.2  
 

5.9.3  
  

5.9.4  
  

When the above reasons for withholding payment are removed, payment shall be made for 
amounts previously withheld.  Prior to any withholding pursuant to this Section, the Company 
shall meet with the Design/Builder to discuss potential withholding, and attempt in good faith to 
resolve such issue without the need for withholding.  Amounts withheld pursuant to Section 
5.9.2 shall bear interest at the rate of  from the date the funds would 
otherwise have been due until paid.  In lieu of withholding, the Design/Builder may provide 
assurances or collateral reasonably satisfactory to the Company. 

5.10 Failure of Payment; Interest.  

If the Company does not pay the Design/Builder within Days after the date 
established herein the amount set forth in the Application for Payment (or such lesser amount as 
the Company claims in good faith is due in accordance with the provisions hereof), then the 
Design/Builder may, upon Days’ written notice to the Company, stop the 
Work with respect to nonpayment of undisputed amounts until payment of such amount owing 
has been received.  The Schedule hall be equitably adjusted on account of such 
stoppage, including, but not limited to, compensation for shut-down, delay and start-up.  In 
addition, all amounts due and unpaid shall bear interest from the date payment is due until paid at 
the rate of  

5.11 Substantial Completion.  

When the Design/Builder considers that a building, unit or other portion of the Work is 
Substantially Complete, the Design/Builder shall prepare and submit to the Company a 
comprehensive list of Punch list items relating to such building, unit or other portion of the 
Work.  The Design/Builder shall proceed promptly to complete and correct Punch list items.  
Failure to include an item on the Punch list does not alter the responsibility of the Design/Builder 
to complete all Work relating to such building, unit or other portion of the Work, in accordance 
with the Contract Documents.  Upon receipt of the Punch list, the Company will make an 
inspection to determine whether Substantial Completion of the building, unit or other portion of 
the Work has occurred.  The Certificate of Substantial Completion for each building, the form of 
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which is attached hereto as Exhibit G-1, shall state the date of Substantial Completion and shall 
be executed by the Company and the Design/Builder and acknowledged by the Construction 
Consultant.  At Substantial Completion of each building, the Company will become responsible 
for utilities, security, maintenance, and any insurance for the building, unit or other portion of the 
Work.  If the Company and the Design/Builder cannot agree as to the appropriate date of 
Substantial Completion of a building, such issue shall be submitted for dispute resolution in 
accordance with the procedures set forth in this Agreement.  Notwithstanding such disagreement, 
the Design/Builder shall diligently proceed with completion of the Punch list items with 
completion not later than Days after the date of Substantial Completion, except for 
long lead items.  Warranties required by the Contract Documents shall commence, with respect 
to each building, on the date of Substantial Completion of such building, unless otherwise 
provided in the Contract Documents. 

5.12 Partial Occupancy or Use.  

The Company may occupy or use any completed or partially completed portion of the 
Construction Work at any stage when such portion is designated by separate written agreement 
with the Design/Builder, provided such occupancy or use is consented to by the insurer of the 
Project and authorized by public authorities having jurisdiction over the Construction Work.  
Such partial occupancy or use may commence whether or not the portion is Substantially 
Complete, provided the Company and the Design/Builder have accepted in writing the 
responsibilities assigned to each of them for payment, security, maintenance, heat, utilities, 
damage to the Construction Work and insurance, and have agreed in writing concerning the 
period for correction of the Construction Work and commencement of warranties required by the 
Contract Documents.  Immediately prior to such prior occupancy, the Company and the 
Design/Builder shall jointly inspect the area to be occupied in order to determine and record the 
condition of the Construction Work.  Unless otherwise agreed, partial occupancy or use of a 
portion of the Construction Work shall not constitute acceptance of Work not complying with the 
requirements of the Contract Documents.   

5.13 Final Completion and Final Payment.  

5.13.1 Final Completion of a Building. When the Design/Builder considers that a 
building, unit or other portion of the Work is Finally Complete, the Design/Builder shall so 
notify the Company.  The Certificate of Final Completion, the form of which is attached hereto 
as Exhibit G-2, shall set forth the date of Final Completion for such building, unit or other 
portion of the Work and shall be executed by the Company and the Design/Builder and 
acknowledged by the Construction Consultant.  If the Company and the Design/Builder cannot 
agree as to the appropriate date of Final Completion of a building, unit or other portion of the 
Work, such issue shall be submitted for dispute resolution in accordance with the procedures set 
forth in this Agreement. 

5.13.2 Conditions Precedent to Final Payment on Account of a Building.  Neither 
final payment nor any final release of Retainage shall become due until the conditions in the First 
Mortgage Loan Documents are satisfied, and the Design/Builder submits to the Company: 
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5.13.2.1 an affidavit that payrolls, bills for materials and equipment, and other 
indebtedness connected with the building have been paid or otherwise satisfied; 

5.13.2.2 a certificate evidencing that insurance required by the Contract Documents 
to remain in force is currently in effect and will not be cancelled or allowed to expire until at least 
thirty (30) Days’ prior written notice has been given to the Company; 

5.13.2.3 consent of Surety to final payment of the entire Work; and 

5.13.2.4 if required by the Company, other data establishing payment or 
satisfaction of obligations, such as receipts, releases and waivers of liens, claims, security interests 
or encumbrances arising out of the Contract Documents.  If a Team Subcontractor or 
Subcontractor refuses to furnish a release or waiver required by the Company, the Design/Builder 
may furnish a bond satisfactory to the Company to indemnify the Company against such lien. 

5.13.3 Delay in Final Completion.  If, after Substantial Completion of the Work on 
account of a building, Final Completion of such building is materially delayed through no fault 
of the Design/Builder or by the issuance of additional Change Orders or Change Directives by 
the Company, the Company shall, upon request of the Design/Builder, and without terminating 
this Agreement, make payment of the balance due for that portion of the building fully 
completed.  If the remaining balance for the building not fully completed is less than the 
Retainage applicable thereto, such payment shall be made under the terms and conditions 
governing final payment, except that it shall not constitute a waiver of claims by either the 
Design/Builder or the Company. 

5.13.4 Waiver of Claims at Final Payment.  

5.13.4.1 Acceptance of final payment for the entire Work by the Design/Builder 
shall constitute a waiver of affirmative claims by the Design/Builder, except those previously 
made in writing and identified as unsettled at the time of final payment. 

5.13.4.2 The making of final payment for the entire Work by the Company shall 
constitute a waiver of claims by the Company, except those arising from (a) liens, claims, security 
interests and encumbrances arising out of the Work after final payment, or identified in writing as 
unsettled at the time of final payment; (b) latent defects arising after final payment; or (c) the 
terms of warranties required by the Contract Documents or this Agreement. 

5.14 Allowances. 

 
  Items covered by allowances shall be supplied for such amounts and by such 

persons or entities as the Company may direct, but the Design/Builder shall not be required to 
employ persons or entities against which the Design/Builder makes reasonable objection.  
Notwithstanding anything to the contrary contained in this Agreement, the Parties acknowledge 
that the Design/Builder shall not commence the Serra Mesa Allowance Scope of Work until the 
Design/Builder has received written direction from the Company (the “Allowance Written 
Direction”) to proceed with such Serra Mesa Allowance Scope of Work; provided however, the 
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Design/Builder shall not commence such Serra Mesa Allowance Scope of Work before month 
sixty (60) of the Schedule. In the event the Design/Builder has not received such Allowance 
Written Direction on or before the Phase VIII IDP End Date, the Design/Builder and the 
Company shall execute a Change Order pursuant to Article 6 deducting such Serra Mesa 
Allowance Scope of Work from the Scope of Work (the “Deductive Allowance Change 
Order”). Unless otherwise provided in the Contract Documents: 

5.14.1 materials and equipment under an allowance shall be selected promptly by the 
Company to avoid delay in the Work, provided that the Company shall be given no less time 
than provided in Exhibit J; 

5.14.2 allowances shall cover the cost to the Design/Builder of materials and equipment 
delivered at the Site and all required taxes, less applicable trade discounts;  

5.14.3 allowances shall cover Design/Builder’s costs for unloading and handling at the 
Site labor, installation costs and other expenses; and 

5.15 Superintendent. 

The Design/Builder shall cause the Contractor to employ a competent superintendent and 
necessary assistants who shall be in attendance at the Site during performance of the 
Construction Work.  The superintendent shall represent the Contractor, and communications 
given to the superintendent shall be as binding as if given to the Contractor.  Important 
communications shall be confirmed in writing.  Other communications shall be similarly 
confirmed on written request in each case. 

5.16 Documents and Samples at the Site. 

The Design/Builder shall maintain at the Site for the Company one record copy of the 
drawings, specifications, addenda, Change Order and other Modifications, in good order and 
marked currently to record changes and selections made during construction, and in addition 
approved Shop Drawings, Product Data, Samples and similar required submittals.  The 
Design/Builder shall also prepare one reproducible set of as-built drawings.  These shall be 
provided to the Company within a reasonable time after Final Completion of the Work. 

5.17 Contingency. 

 
 

Such Contingency shall be increased by amounts not 
expended on other line items in the schedule of values other than Fee and Overhead, and shall be 
decreased by additional amounts required to be expended on other line items in the schedule of 
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values other than Fee and Overhead.  The Contingency is for the sole use of the Design/Builder 
for items within the Scope of Work of the Design/Builder, and is not for use by the Company for 
items that are a Change Order to the Design/Builder.  To the extent funds remain in the 
Contingency as of the date of Final Completion of the entire Project  

  Notwithstanding the 
foregoing: (1) reduction in the line item amount for Landscape Amenity and Community 
Buildings in excess of of the value thereof shall require the approval of the 
Company; and (2) increase in the line item amount for general conditions in excess of  

 of the value thereof shall require the approval of the Company, in each case such 
approval not to be unreasonably withheld. 

ARTICLE 6 
CHANGES IN THE WORK; CLAIMS 

6.1 Changes.  

Changes in the Work shall be performed under applicable provisions of the Contract 
Documents, and the Design/Builder shall proceed promptly, unless otherwise provided in the 
Change Order or Change Directive.  If unit prices are stated in the Contract Documents or 
subsequently agreed upon, and if quantities originally contemplated are so changed in a proposed 
Change Order or Change Directive that application of such unit prices to quantities of Work 
proposed will cause substantial inequity to the Company or the Design/Builder, the applicable 
unit prices shall be equitably adjusted.   

   

6.2 Change Directives.  

The following procedures shall apply with respect to Change Directives: 

6.2.1 Any Change Directive with an apparent value in excess of must be 
approved by both the Managing Member and the United States Member.  The United States 
Member shall respond to any Change Directive within Days of receiving the 
request for a Change Directive.  Upon receipt of a Change Directive signed by the Company, the 
Design/Builder shall promptly proceed with the change in the Work involved  

 
If 

the Design/Builder receives a written communication signed by the Company, which the 
Design/Builder believes is a Change Directive, but is not so identified, it shall not proceed with 
the change in the Work until it receives from the Company a written confirmation that such 
communication is in fact a Change Directive. 

6.2.2 A Change Directive signed by the Design/Builder indicates the agreement of the 
Design/Builder with the contents thereof, and shall convert the Change Directive to a Change 
Order. 

6.2.3 If the Design/Builder does not respond promptly or disagrees with the method for 
adjustment in the Schedule, the method and adjustment shall be determined as provided 
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in Section 6.5 below.  In such case, the Design/Builder shall keep and present, in such form as 
the Company may request, an itemized accounting, together with appropriate supporting data. 

6.2.4 Pending final determination of cost to the Company, amounts not in dispute shall 
be included in Applications for Payment.   

 
hen both additions and credits covering related Work or 

substitutions are involved in a change, the allowance for Overhead and Fee shall be figured on 
the basis of net increase, if any, with respect to that change. 

6.2.5 If the Company and the Design/Builder do not agree with the adjustment in the 
Schedule  such disagreement shall be submitted for dispute resolution in accordance 
with the provisions of this Agreement. 

6.3 Change Proposals.  

If the Company requests the Design/Builder to submit a Change Proposal and thereafter 
the Company elects not to proceed with the Change Order contemplated therein, a Change Order 
shall be issued to reimburse the Design/Builder for any costs incurred by the Design/Builder on 
account of such Change Proposal, but only to the extent the Change Order contemplated by such 
Change Proposal involves a material change to the scope of the Work.  To the extent the 
preparation of such Change Proposal impacts the Schedule (e.g., other Work is suspended 
pending a decision on such Change Proposal or the Design Work is delayed due to the 
preparation of the Change Proposal), an equitable adjustment in the Schedule shall be made. 

6.4 Claims.  

In addition to submitting Change Proposals in response to the request of the Company, 
the Design/Builder may submit one or more claims in the form of Change Proposals for any 
requested adjustment in the Schedule permitted pursuant to the provisions of this 
Agreement.  In such cases, the Design/Builder shall give the Company written notice within 

Days after it becomes aware of the event giving rise to the Change Proposal.  
The Company shall have Days after receipt of the Design/Builder’s notice to 
either confirm or refute the basis for the Change Proposal.  If either the Design/Builder or the 
Company becomes aware of an act or omission of the other which would give rise to a breach of 
contract action, such party shall notify the other within a reasonable time after becoming aware 
of such act or omission.  Failure to give any notice required by this Article 6 shall be deemed a 
waiver of the right of the claiming party to recover, but only to the extent the delay in giving 
notice prejudices the rights of the non-claiming party. 

6.5 Payment on Account of Change Orders and/or Excusable Delays. 
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6.6 Changes on Account of Delay in Commencement of Work. 

6.8 Time Extensions on Account of Change Orders. 

The Design/Builder shall be entitled to a time extension in connection with any Change 
Order to the extent its time of performance is extended due to such Change Order.    

ARTICLE 7 
TRANSFER OF CARE, CUSTODY AND CONTROL 

7.1 Care, Custody and Control by Design/Builder During Construction. 

The Design/Builder shall be responsible for the care, custody and control of the Site or 
portion thereof, including responsibility for compliance with applicable safety and environmental 
laws, rules, regulations and orders only during the period from (i) issuance of a notice to proceed 
and release of possession of such Site or portion thereof by Company to Design/Builder for 
construction until (ii) Substantial Completion or other transfer of care, custody and control of 
such Site or portion thereof back to Company in accordance with Section 7.2 below. The Parties 
acknowledge that full execution of this Agreement as of the Effective Date shall constitute the 
Company’s “Construction Notice to Proceed” required hereunder. Accordingly, such 
Construction Notice to Proceed shall be dated as of the Effective Date. 

7.2 Substantial Completion; Partial Occupancy or Use. 

At Substantial Completion of the entire Work, the care, custody and control thereof shall 
pass to the Company.  In any event, the care, custody, and control of the Site or portion thereof 
shall pass to the Company no later than the time when the Company takes physical possession 
thereof.  From and after the date of the transfer of the care, custody, and control of the Site or 
portion thereof, the Company shall assume all risks of physical loss or damage thereto and shall, 
and does hereby, release the Design/Builder from its responsibility for the care, custody and 
control of the applicable portion of the Site, and the Company will and shall cause its insurers to 
waive rights of subrogation against the Design/Builder and its suppliers and Subcontractors for 
loss or damage to the Site or portion thereof which may thereafter occur.  In the event that loss or 
damage to the Site or portion thereof occurring after Substantial Completion is due to the 
negligence of the Design/Builder or defective Work performed by the Design/Builder, the 
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Design/Builder shall be responsible for any insurance deductibles paid by the Company on 
account of such negligence or defective Work.  Notwithstanding the foregoing to the contrary, 
nothing in this Section 7.2 shall limit the Design/Builder’s warranty obligations set forth in this 
Agreement.  

ARTICLE 8 
TEAM SUBCONTRACTORS AND SUBCONTRACTORS 

8.1 Team Subcontractors.  

The Design/Builder has entered into a Team Subcontract with the Architect pursuant to 
which the Design/Builder delegated all design responsibilities contained in this Agreement to the 
Architect.  Similarly, the Design/Builder shall enter into a Team Subcontract with the Contractor 
pursuant to which the Design/Builder shall delegate the construction responsibilities contained in 
this Agreement to the Contractor.  The Team Subcontracts shall require each Team 
Subcontractor, to the extent of the Work to be performed by such Team Subcontractor, to assume 
towards the Design/Builder all the obligations and responsibilities which the Design/Builder by 
the Contract Documents assumes towards the Company.  All Team Subcontracts shall 
incorporate the terms of this Agreement and the Contract Documents to the extent applicable to 
the Work to be performed by the Team Subcontractor.  Each Team Subcontract shall expressly 
preserve and protect the rights of the Company under the Contract Documents with respect to the 
Work to be performed by the Team Subcontractor so that the subcontracting thereof will not 
prejudice such rights, and shall include a provision granting to the Company the right to succeed 
to the interest of, or otherwise accept an assignment of, such Team Subcontract, but only in the 
event of a termination of this Agreement by the Company due to the existence of a 
Design/Builder Event of Default.  Any such assignment shall be subject to the prior rights of the 
surety, if any, obligated under any bond relating to the Agreement. 

8.2 Subcontracts.  

8.2.1 Incorporation of Contract Documents.  The Team Subcontractors shall enter 
into Subcontracts with various Subcontractors for portions of the Work delegated pursuant to the 
Team Subcontracts.  The Subcontracts shall require each Subcontractor, to the extent of the 
Work to be performed by such Subcontractor, to assume towards the Team Subcontractor all the 
obligations and responsibilities which the Team Subcontractor by the Team Subcontracts 
assumes towards the Design/Builder.  All Subcontracts shall incorporate the terms of the relevant 
Team Subcontract, this Agreement and the Contract Documents to the extent applicable to the 
Work to be performed by the Subcontractor.    

8.2.2 Assignment of Subcontracts.  Each Subcontract shall expressly preserve and 
protect the rights of the Company under the Contract Documents with respect to the Work to be 
performed by the Subcontractor so that the subcontracting thereof will not prejudice such rights, 
and shall include provisions (a) granting to the Design/Builder the right to succeed to the interest 
of, or otherwise accept an assignment of, such Subcontract, but only in the event of a termination 
of the Team Subcontract by the Design/Builder (or its assignee) due to the existence of a default 
by the Team Subcontractor; and (b) granting to the Company the right to succeed to the interest 
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of, or otherwise accept an assignment of, such Subcontract, but only in the event of a termination 
of this Agreement by the Company due to the existence of a Design/Builder Event of Default and 
a further termination of the Team Subcontract by the Company.  Any such assignment shall be 
subject to the prior rights of the surety, if any, obligated under bond relating to the Team 
Subcontract. 

8.3 Self-Performed Work.  The Contractor may perform portions of the Construction Work 
with its own personnel or pursuant to Subcontracts with affiliates of the Contractor (“Self-
Performed Work”).  With respect to such Self-Performed Work, the Contractor shall be deemed 
to be a Subcontractor for purposes of calculating amounts payable under Change Orders.  The 
terms and conditions under which the Contractor or its affiliates perform Self-Performed Work 
shall be competitive and at market rates.   

 
 
 

 

8.4 Subcontractor Bids.  The Design/Builder shall use commercially reasonable efforts to 
obtain a minimum of three bids from qualified subcontractors for each trade that will provide 
labor and materials for the Project having a value in The Design/Builder 
will then select the subcontractor that represents the best value for the Project.   

 
 
 
 
 
 
 
 
 
 

   

ARTICLE 9 
INSURANCE AND BONDS; INDEMNIFICATION 

9.1 Insurance to be Provided by the Design/Builder.  

The Design/Builder shall provide the insurance required of it by the provisions of Exhibit 
L hereto, the cost of which shall be paid by the Design/Builder as a Cost of the Work.   

9.2 Insurance to be Provided by the Company.  

The Company shall provide the insurance required of it by the provisions of Exhibit L, 
 

9.3 Payment and Performance Bonds. 
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9.3.1 The Contractor shall furnish and deliver to the Company and the Design/Builder 
the Payment and Performance Bonds in a form acceptable to the Credit Provider.  The Contractor 
shall deliver the Payment and Performance Bonds in a form acceptable to the Credit Provider 
prior to, and as a condition precedent to, commencement of the Construction Work at the Site.   

9.3.2 The Payment and Performance Bonds shall be furnished on behalf of the 
Contractor, shall name the Design/Builder, the Company, the DoN and the Trustee as co-
obligees,  

Prior to the commencement of the Work on any alternate under the 
Construction Agreement (“Alternate”), the Surety that issued the relevant Payment and 
Performance Bond shall approve the inclusion of such Alternate in the coverage provided by the 
Payment and Performance Bond.  The Design/Builder shall require the Contractor to provide 
additional payment and performance bonds so that the combined value of the Contractor 
payment and performance bonds exceeds the entire Cost of the Work in the Construction 
Agreement, as and when provided in the Construction Agreement, provided, however, that at all 
times, the value of Payment and Performance Bonds in effect shall meet the requirements of 10 
U.S.C. Section 2885.  All payment and performance bonds issued pursuant to this Section shall 
name the Design/Builder, the Company, the DoN and the Trustee as co-obligees, and shall be in 
the forms set forth on Exhibit N.  All payment and performance bonds issued with respect to the 
Contractor shall be issued by a Surety.  All other payment and performance bonds shall be issued 
by sureties that appear on the approved list of sureties issued by the United States Department of 
Treasury.   

9.3.3 The provisions of this Section 9.3 may not be modified or amended without the 
prior written consent of the Credit Provider. 

9.4 Indemnification. 

9.4.1 Indemnification by Design/Builder.   
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9.4.2 Indemnification by Company.   
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

  

9.4.3 The Company’s Property.  As provided by Article 7 hereof, as between the 
Design/Builder and the Company, the Company assumes responsibility and risk for all loss of or 
damage to property owned by or in the custody of the Company, however such loss or damage 
shall occur, and agrees to maintain appropriate property damage insurance fully covering said 
property from such risk naming the Design/Builder as additional insured and does hereby and 
shall cause its insurers to waive rights of subrogation against the Design/Builder and its suppliers 
and Subcontractors under any insurance which the Company may carry. 

9.5 Company Agreement. 

The Company, on its own behalf and on behalf of the Company’s officers, directors, 
agents and affiliates, agrees that no contract claim shall be made against the Contractor or the 
Architect for obligations of the Design/Builder unless the Company is expressly authorized to do 
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so pursuant to the provisions of this Agreement, including, but not limited to, a claim alleging 
that the Design/Builder’s corporate status should be ignored in favor of claims against the 
Contractor and/or the Architect. 

ARTICLE 10 
PROTECTION OF PERSONS AND PROPERTY 

10.1 Safety Precautions and Programs.  

10.1.1 Site Safety.  The Design/Builder shall be responsible for initiating, maintaining 
and providing supervision of safety precautions and programs in connection with the Work, and 
shall also comply with any and all insurance carrier-mandated safety requirements and programs. 

10.1.2 Notices.  In connection with the performance of the Work, the Design/Builder 
shall give notices and comply with Applicable Laws bearing on the safety of persons and 
property and their protection from damage, injury or loss. 

10.2 Safety of Persons and Property.  

10.2.1 Reasonable Precautions.  The Design/Builder shall take reasonable precautions 
for the safety of, and shall provide reasonable protection to prevent damage, injury or loss to: 

10.2.1.1 employees on the Work and other persons who may be affected thereby; 

10.2.1.2 the Work and materials and equipment to be incorporated therein, whether 
in storage on or off the Site under care, custody or control of the Design/Builder; and 

10.2.1.3 other property at the Site or adjacent thereto, such as trees, shrubs, lawns, 
walks, pavements, roadways, structures and utilities not designated for removal, relocation or 
replacement in the course of the Construction Work. 

10.2.2 Safeguards.  The Design/Builder shall erect and maintain, as required by existing 
conditions and performance of the Work, reasonable safeguards for safety and protection, 
including posting danger signs and other warnings against hazards, promulgating safety 
regulations and notifying Company and users of adjacent sites and utilities, and shall comply 
fully with the requirements of the Occupational Safety and Health Administration (“OSHA”). 

10.2.3 Use of Explosives.  When use or storage of explosives or other hazardous 
materials or equipment or unusual methods are necessary for execution of the Construction 
Work, the Design/Builder shall exercise utmost care and carry on such activities under 
supervision of properly qualified personnel. 

10.2.4 Remedy of Damage.  The Design/Builder shall promptly remedy damage and 
loss (other than damage or loss under property insurance required by Exhibit L to be carried by 
the Company or the Company’s Separate Contractors) to property referred to in Sections 10.2.1.2 
and 10.2.1.3 caused in whole or in part by the Design/Builder or anyone directly employed by or 
in control of Design/Builder and for whose acts Design/Builder may be liable and for which the 
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Design/Builder is responsible under Sections 10.2.1.2 and 10.2.1.3, except damage or loss 
attributable to acts or omissions of the Company, Separate Contractors or anyone directly or 
indirectly employed by either of them, or by anyone for whose acts either of them may be liable, 
and not attributable to the fault or negligence of the Design/Builder.  The foregoing obligations 
of the Design/Builder are in addition to the Design/Builder’s obligations under Section 9.4; 
provided, however, that the Design/Builder’s obligations hereunder shall include only those costs 
necessary to repair property damaged or lost (except to the extent professional liability insurance 
proceeds are available therefor pursuant to the provisions of Section 9.4).   

 
   

10.2.5 Designation of Safety Coordinator.  The Design/Builder shall designate or 
cause to be designated a responsible member of its organization at the Site who has the 
responsibility for the prevention of accidents. 

10.2.6 Loads.  The Design/Builder shall not load or permit any part of the Construction 
Work or the Site to be loaded so as to endanger anyone’s safety. 

10.3 Security. 

The Design/Builder shall take any and all precautions that may be reasonably necessary 
to render all portions of the Work, the Site and any adjacent areas affected by the Work secure in 
all material respects, to decrease the likelihood of accidents, and to avoid vandalism and other 
contingencies which are liable to delay the Work or give rise to claims or liabilities.  The 
Design/Builder shall furnish and install all necessary facilities to provide safe means of access to 
all points where Work is being performed.  The Design/Builder shall take all precautions and 
measures as may be reasonably necessary to secure the Site at all hours, including evenings, 
holidays and non-work hours.  Such precautions may include provision of security guards. 

10.4 Damage to Property at the Site.  

The Design/Builder shall be responsible for any and all damage to property at the Site 
except to the extent caused by the acts or omissions of the Company or its Separate Contractors, 
representatives, employees or agents and not covered by insurance.  The costs and expenses 
incurred by the Design/Builder pursuant to its obligations under this Article shall be paid by the 
Design/Builder as a Cost of the Work to the extent that such costs and expenses are in excess of 
or are not covered by required insurance, and to the extent of any deductibles, unless caused by 
Force Majeure, in which case the provisions of Article 6 shall govern.   

10.5 Damage to Property of Others. 

The Design/Builder shall avoid damage, as a result of the Design/Builder’s operations, to 
existing sidewalks, curbs, streets, alleys, pavements, utilities, adjacent property, the work of 
Separate Contractors and the property of the Company.  The Design/Builder shall repair any 
such damage caused by the operations of the Design/Builder and shall bear the expense relating 
thereto as a Cost of the Work to the extent that such costs and expenses are in excess of or are 
not covered by required insurance, and to the extent of any deductible. 
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10.6 Failure of Design/Builder to Repair Damage.  

If the Design/Builder fails to commence and diligently pursue the repair of damage to 
property as set forth in this Article, then the Company, after Days prior written notice to 
the Design/Builder (provided the Design/Builder has not commenced such repair during such  

Day period), may elect to repair such damages with its own forces and to deduct from 
payments due or to become due to the Design/Builder amounts paid or incurred by the Company 
in correcting such damage. 

10.7 Emergencies.  

In an emergency affecting the safety of persons or property, the Design/Builder shall act, 
at the Design/Builder’s discretion, to prevent threatened damage, injury or loss.  The United 
States Member shall have the authority to immediately suspend work when life threatening 
safety violations or practices are observed or found. Additional costs or extensions of time 
claimed by the Design/Builder on account of an emergency not caused by the fault or neglect of 
the Design/Builder shall be determined as provided in Section 6.2 hereof. 

ARTICLE 11 
DISPUTES 

11.1 Disputes between Company and Design/Builder.  

In the event of any dispute arising between the Company and the Design/Builder 
regarding any part of the Agreement or the Contract Documents, or the Parties’ obligations or 
performance thereunder, either Party may institute the dispute resolution procedures set forth 
herein.  The Parties shall continue performance of their respective obligations hereunder 
notwithstanding the existence of a dispute. 

11.2 Dispute Resolution Procedures.  

11.2.1 Initial Meeting to Resolve Disputes.  Either Party may from time to time call a 
special meeting for the resolution of disputes that would have a material impact on the cost or 
progress of the Project.  Such meeting shall be held at the Design/Builder’s offices within  

Days of written request therefor, which request shall specify in reasonable detail the 
nature of the dispute.  The meeting shall be attended by the Company’s Authorized 
Representative, the Design/Builder’s Authorized Representative  

 
 
 
 

  

11.2.2 Mediation.  

11.2.2.1 If the dispute has not been resolved within Days after the 
special meeting has been held, a mediator, mutually acceptable to the Parties and experienced in 
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design and construction matters, shall be appointed.  The cost of the mediator shall be shared by 
the Parties.  The mediator shall be given written statements of the Parties and may review the Site 
and any relevant documents.  The mediator shall call a meeting of the Parties within  

Days after his/her appointment, which meeting shall be attended by the Company's 
Authorized Representative, the Design/Builder’s Authorized Representative  

 
 
 

During such Day period, the mediator may 
meet with the Parties separately.  

11.2.2.2 No minutes shall be kept with respect to any mediation proceedings, and 
the comments and/or findings of the mediator, together with any written statements prepared, shall 
be non-binding, confidential and without prejudice to the rights and remedies of any Party.  The 
entire mediation process shall be completed within Days of the date upon 
which the initial special meeting is held, unless the Parties agree otherwise in writing.  If the 
dispute is settled through the mediation process, the decision will be implemented by written 
agreement signed by the Parties. 

11.2.3 Arbitration.  

11.2.3.1 Any controversy or dispute not resolved through non-binding mediation 
shall be settled by binding arbitration.  Either Party may initiate arbitration by giving written 
notice to the other Party after exhausting the mediation procedures set forth herein.  The notice 
shall state the nature of the claim or dispute, the amount involved, if any, and the remedy sought.  
The Company or the Design/Builder shall be entitled to (a) consolidate any arbitration involving 
Design/Builder with related arbitrations involving other parties; or (b) join any other parties to 
such arbitration. 

11.2.3.2 The dispute shall be submitted to an independent arbitrator mutually 
selected by the Parties. If the dispute has a value in excess of  
then at the election of either Party, there shall be a panel of three arbitrators.   If the Parties do not 
mutually agree on an arbitrator or arbitrators who is/are willing and able to serve, the Parties shall 
then utilize the American Arbitration Association (or another entity acceptable to the Parties) to 
provide the required independent arbitrator(s).  The decision of the appointed independent 
arbitrator(s) shall be final and binding on the Parties.  In rendering a decision, the arbitrator(s) 
shall comply with the Construction Industry Arbitration Rules of the American Arbitration 
Association in effect as of the Effective Date.  The arbitrator(s) shall have no direct or indirect 
social, political or business relationship of any sort with any of the Parties, their respective legal 
counsel, or any other person or entity materially involved in the Project. 

ARTICLE 12 
EVENTS OF DEFAULT AND REMEDIES; TERMINATION 

12.1 Design/Builder Events of Default.  

Each of the following shall be considered a “Design/Builder Event of Default”: 
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12.1.1 if the Design/Builder persistently fails or neglects to carry out the Work in 
accordance with the provisions of the Contract Documents, and fails, after  
Days written notice from the Company, to commence a cure to correct such failure or neglect 
and thereafter diligently pursue such cure to completion; 

12.1.2 if the Design/Builder materially breaches this Agreement and fails, after  
Days written notice from the Company, to commence a cure to correct such breach and 

thereafter diligently pursues such cure to completion (such breach to include, but not be limited 
to, failure to make payment to Team Subcontractors for materials or labor in accordance with the 
respective agreements between the Design/Builder and the Team Subcontractors or persistent 
disregard of Applicable Laws);  

12.1.3 if a custodian, trustee or receiver is appointed for the Design/Builder, or if the 
Design/Builder becomes insolvent or bankrupt, is generally not paying its debts as they become 
due or makes an assignment for the benefit of creditors, or the Design/Builder causes or suffers 
an order for relief to be entered with respect to it under applicable Federal bankruptcy law or 
applies for or consents to the appointment of a custodian, trustee or receiver for the 
Design/Builder, or bankruptcy, reorganization, arrangement or insolvency proceedings, or other 
proceedings for relief under any bankruptcy or similar law or laws for the relief of debtors, are 
instituted by or against the Design/Builder, and in any of the foregoing cases such action is not 
discharged or terminated within sixty (60) Days of its institution. 

12.2 Remedies of the Company upon a Design/Builder Event of Default.  

12.2.1 Termination of Agreement.  Upon the occurrence of a Design/Builder Event of 
Default, the Company shall have the right to terminate this Agreement upon an additional  

Days written notice to the Design/Builder, provided that the Design/Builder has not 
commenced a cure within such Day period and thereafter continues to 
diligently cure until completion. Without prejudice to any other rights or remedies of the 
Company, the Company, upon any such termination, subject to any prior rights of the Surety, 
may: 

12.2.1.1 take possession of the Site and of all materials, equipment, tools and 
construction equipment thereon owned by the Design/Builder; 

12.2.1.2 accept assignment of the Team Subcontracts and/or Subcontracts; and 

12.2.1.3 finish the Work by whatever reasonable method the Company may deem 
expedient. 

When the Company terminates this Agreement as aforesaid, the Design/Builder shall not 
be entitled to receive further payment until the Work is finished.   
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12.3 Company Events of Default.  

Each of the following shall be considered a “Company Event of Default”: 

12.3.1 if the Work is stopped for a period of Days through no act or fault of 
the Design/Builder for any of the following reasons: 

12.3.1.1 issuance of an order of a court or other public authority having 
jurisdiction; 

12.3.1.2 an act of government, such as a declaration of national emergency, making 
material unavailable; 

12.3.2 if the Work is stopped for a period of Days through no act or fault of 
the Design/Builder because the Company has not made payment of undisputed amounts set forth 
in an Application for Payment within the time stated in the Contract Documents; 

12.3.3 if the Work is stopped for a period of Days pursuant to the provisions 
of Section 3.1.5 because the Company has not provided the financial information required by 
Section 3.1.5; or  

12.3.4 if a custodian, trustee or receiver is appointed for the Company, or if the 
Company becomes insolvent or bankrupt, is generally not paying its debts as they become due or 
makes an assignment for the benefit of creditors, or the Company causes or suffers an order for 
relief to be entered with respect to it under applicable Federal bankruptcy law or applies for or 
consents to the appointment of a custodian, trustee or receiver for the Company, or bankruptcy, 
reorganization, arrangement or insolvency proceedings, or other proceedings for relief under any 
bankruptcy or similar law or laws for the relief of debtors, are instituted by or against the 
Company, and in any of the foregoing cases such action is not discharged or terminated within 
sixty (60) Days of its institution. 

12.4 Remedies of the Design/Builder upon a Company Event of Default. 

If a Company Event of Default exists and is continuing, the Design/Builder may, upon 
Days additional written notice to the Company, terminate the Agreement and 

recover from the Company payment for Work performed and for proven loss with respect to 
materials, equipment tools, construction equipment, and services rendered, including reasonable 
overhead and profit. 

12.5 Representations and Remedies. 

Except as otherwise provided in this Agreement, no remedy under the terms of this 
Agreement is intended to be exclusive of any other remedy, but each and every such remedy 
shall be cumulative and shall be in addition to any other remedies, existing now or hereafter, at 
law, in equity or by statute.  No delay or omission to exercise any right or power accruing shall 
impair any such right or power nor shall it be construed to be a waiver of any Event of Default or 
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acquiescence therein, and every such right and power may be exercised from time to time as 
often as may be deemed expedient. 

12.6 Termination or Suspension for Convenience.  

12.6.1 Termination for Convenience.  The Company may terminate this Agreement, or 
any portion of Work to be performed hereunder at any time by a notice in writing from the 
Company to the Design/Builder only if the United States Member terminates the Managing 
Member for default under the provisions of the Operating Agreement.  In such case, the 
Company shall pay to the Design/Builder all funds due the Design/Builder for Work performed 
up to the date of termination, plus all demobilization and close-out costs, including, but not 
limited to, any amounts payable to Team Subcontractors and Subcontractors for early 
termination, plus reasonable overhead and profit on Work performed.  All funds due hereunder, 
including unpaid Retainage, shall be released within Days of termination of this 
Agreement for convenience.  

12.6.2 Suspension for Convenience.  The Company may, without cause, order the 
Design/Builder in writing to suspend, delay or interrupt the Work in whole or in part for such 
period of time as the Company may determine.  An adjustment shall be made for increases in the 
cost of performance of the Work, including Fee on the increased cost of performance, caused by 
the suspension, delay or interruption, in accordance with the Change Order provisions of this 
Agreement.  No adjustment shall be made to the extent (1) the performance is, was or would 
have been so suspended, delayed or interrupted by another cause for which the Design/Builder is 
responsible  

Adjustments made in the cost of performance may 
have a mutually agreed fixed or percentage Fee.  Any claim for constructive suspension shall be 
made in accordance with the procedures set forth in Article 6. 

ARTICLE 13 
MISCELLANEOUS PROVISIONS 

13.1 Governing Law.  

This Agreement shall be governed by the laws of the State of California, excluding 
provisions thereof which refer to the laws of another jurisdiction. 

13.2 Successors and Assigns.  

This Agreement and the Contract Documents shall be binding upon and shall inure to the 
benefit of the Company and the Design/Builder and their respective successors and assigns.  
Except as provided in the First Mortgage Loan Documents, neither Party shall assign this 
Agreement as a whole without the prior written consent of the other Party.  If either Party 
attempts to make such an assignment without such consent, that Party shall nevertheless remain 
legally responsible for all of its obligations under this Agreement and the Contract Documents.   

13.3 Written Notice.  
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Written notice shall be deemed to have been duly served on the date of delivery if 
delivered in person, on the Day after deposit if delivery by overnight courier, or two (2) Business 
Days after deposit if delivery by placing in the United States mail, first class and certified, return 
receipt requested with postage prepaid.  All notices shall be addressed to the appropriate 
Authorized Representative as follows: 
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Naval Facilities Engineering Command, Southwest 
1220 Pacific Highway 
San Diego, CA  92132 
Attention:  Business Agreements Manager 
Reference:  Camp Pendleton & Quantico PPV 
 

 
Naval Facilities Engineering Command 
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Special Venture Acquisition 
1322 Patterson Avenue, SE, Suite 1000 
Washington Navy Yard  
Washington, DC  20374-5065 
Reference:  Camp Pendleton & Quantico PPV 
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13.4 Commencement of Statutory Limitation Period and Statute of Repose Period.  

13.4.1 Before Substantial Completion.  As to acts or failures to act occurring prior to 
the relevant date of Substantial Completion, any applicable statute of limitations shall commence 
to run and any alleged cause of action shall be deemed to have accrued in any and all events not 
later than such date of Substantial Completion. 

13.4.2 Between Substantial Completion and Final Completion.  As to acts or failures 
to act occurring between the relevant date of Substantial Completion and prior to Final 
Completion, any applicable statute of limitations shall commence to run and any alleged cause of 
action shall be deemed to have accrued in any and all events not later than the date of Final 
Completion. 

13.4.3 After Final Completion.  As to acts or failures to act occurring after the date of 
Final Completion, any applicable statute of limitations shall commence to run and any alleged 
cause of action shall be deemed to have accrued in any and all events not later than the date of 
any act or failure to act by the Design/Builder pursuant to any applicable warranty, the date of 
any correction of Work or failure to correct Work by the Contractor, or the date of actual 
commission of any other act or failure to perform any duty or obligation by the Design/Builder 
or the Company, whichever occurs last. 

13.4.4 Statute of Repose.  The time period for the applicable Statute of Repose shall 
commence to run at Substantial Completion of the Work. 

13.5 Modifications.  

No Modifications or Change Orders shall be valid unless in writing and signed by the 
Company and the Design/Builder or their respective permitted successors and assigns.  The 
Design/Builder and the Company agree to make Modifications to this Agreement if requested by 
the Company’s lender(s), the Credit Provider and the Trustee provided such Modifications do not 
adversely affect the costs and/or risks and/or time of performance of the Work. 

13.6 Interpretation.  

13.6.1 Any and all headings of this Agreement are for convenience of reference only and 
do not modify, define or limit the provisions thereof.  Words of any gender shall be deemed and 
construed to include correlative words of the other gender.  Words importing the singular 
number shall include the plural number and vice versa, unless relating to all supplements and/or 
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amendments to any exhibits or documents entered into in accordance with the terms hereof and 
thereof.  All references to any person or entity shall be deemed to include any person or entity 
succeeding to the rights, duties and obligations of such person or entity in accordance with the 
terms of this Agreement.  Where reference is made in this Agreement to another Contract 
Document, the reference refers to that provision as amended or supplemented by the other 
provisions of the Contract Documents. 

13.6.2 The provisions of this Agreement which by their nature are intended to survive 
the termination, cancellation, completion or expiration of the Agreement, including, but not 
limited to, any express limitations of or releases from liability, shall continue as valid and 
enforceable obligations of the Parties notwithstanding any such termination, cancellation, 
completion or expiration.  

13.7 Severability. 

If any provision of this Agreement is held to be inoperative or unenforceable as applied 
in any particular case because it conflicts with any other provision hereof or any constitution, 
statute, ordinance, rule of law or public policy, or for any other reason, such holding shall not 
have the effect of rendering the provision in question inoperative or unenforceable in any other 
case, or of rendering any other provision herein contained inoperative or unenforceable to any 
extent whatever.  The invalidity of any one or more phrases, sentences, clauses or sections 
contained in this Agreement shall not affect the remaining portions of this Agreement or any part 
hereof, and they shall otherwise remain in full force and effect.  In the event that any portion or 
all of this Agreement is held to be void or unenforceable, the Parties agree to negotiate in a 
commercially reasonable manner to amend the commercial and other terms of this Agreement in 
order to effect the intent of the Parties as set forth in this Agreement.   

13.8 Whole Agreement.  

This Agreement, the Exhibits hereto and the Contract Documents shall constitute the 
entire agreement between the Parties, and no inducements, considerations, promises or other 
references shall be implied in this Agreement that are not expressly addressed herein, except as 
this Agreement is subject to that certain Phase VIII Design/Builder’s Consent Agreement dated 
as of the Effective Date executed by the Design/Builder in favor of the Credit Provider and the 
Trustee named therein. 

13.9 Accounting Records. 

The Company and the Company’s accountants shall be afforded access to the 
Design/Builder’s records, books, correspondence, instructions, drawings, receipts, Team 
Subcontracts, Subcontracts, vouchers, memoranda and other data relating to this Agreement, 
except financial information relating to those of the Design/Builder’s costs covered by the 
Overhead, Fee, allowances, fixed rates, or of costs which are expressed in terms of percentages 
of other costs, and lump sum subcontracts and/or change orders, and the Design/Builder shall 
preserve these for a period of after final payment, or for such longer period as 
may be required by law. 
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13.10 Limitation of Liability. 

13.10.1 Notwithstanding anything in this Agreement to the contrary, in no event shall 
either the Company or the Design/Builder, their respective members, partners, employees, 
officers, agents or subcontractors, be liable for consequential, incidental, special or indirect 
damages, except to the extent of insurance proceeds available therefor.   

13.11 Audit and Records.  

13.11.1 General.  As used in this Section 13.11, “records” includes books, documents, 
accounting procedures and practices, and other data, regardless of type and regardless of whether 
such items are in written form, in the form of computer data, or in any other form.   

13.11.2 Examination of Costs.  The Design/Builder shall maintain, and the 
Company, the Managing Member and the United States Member shall have the right to examine 
and audit, all records and other evidence sufficient to reflect properly all costs claimed to have 
been incurred or anticipated to be incurred directly or indirectly in performance of this 
Agreement.  

13.11.3 Cost or Pricing Data. If the Design/Builder has been required to submit cost 
or pricing data in connection with any pricing action relating to this Agreement, the Company, 
the Managing Member and the United States Member, in order to evaluate the accuracy, 
completeness, and currency of the cost or pricing data, shall have the right to examine and audit 
all of Design/Builder's records, including computations and projections, related to:  

13.11.3.1 The proposal for the Change Order, Change Directive or 
Modification;  

13.11.3.2 The discussions conducted regarding the proposal(s), including 
those related to negotiating;  

13.11.3.3 Pricing of the Change Order, Change Directive, or Modification; 
or  

13.11.3.4 Performance of the Change Order, Change Directive, or 
Modification.  

13.11.4 Access. The Company, the Managing Member and the United States Member 
shall have access to and the right to examine any of Design/Builder’s directly pertinent records 
involving transactions related to this Agreement or a subcontract hereunder.  The Design/Builder 
shall make available at its office at reasonable times the information described in this Section for 
examination, audit, or reproduction, until after final payment under this Agreement or for 
any shorter period specified by the United States Member. 

13.11.4.1 If this Agreement is completely or partially terminated, 
Design/Builder shall make available the records relating to the Work terminated unti after 
any resulting final termination settlement; and  
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13.11.4.2 In the event of disputes under Article 11 of this Agreement or any 
litigation between the Company and the Design/Builder, the Design/Builder’s directly pertinent 
records involving transactions related to this Agreement or a subcontract which are not privileged 
communications between attorney and client or attorney work product shall be made available by 
the Design/Builder until such time as such disputes or litigation are finally determined, including 
all appeals relating thereto.  

13.11.5 No Required Creation of Records.  This Section 13.11 may not be construed to 
require Design/Builder or subcontractor to create or maintain any record that Design/Builder or 
subcontractor does not maintain in the ordinary course of business or pursuant to a provision of 
law. 

IN WITNESS WHEREOF, the Parties have executed this Agreement as of the date first 
above written. 

[Remainder of Page Intentionally Left Blank] 

[Signatures Appear on the Following Pages] 
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LIST OF EXHIBITS 
 
 
Exhibit A - Scope of Work  
Exhibit B - Construction Allowance Items 
Exhibit C - Contract Documents 
Exhibit D - Cost of the Work 
Exhibit E -   
Exhibit F - Governmental Approvals 
Exhibit G-1  - Form of Certificate of Substantial Completion 
Exhibit G-2  - Form of Certificate of Final Completion 
Exhibit H - Schedule  
Exhibit I - Site Description  
Exhibit J - Procedures for Review of Design Materials 
Exhibit K - Authorized Representatives 
Exhibit L - Insurance Requirements 
Exhibit M - Design Group Members 
Exhibit N - Form of Contractor Payment Bond and Performance Bond  
Exhibit O -  
Exhibit P - Davis-Bacon Compliance  
Appendix P-1 - Davis-Bacon Wage Determination 
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EXHIBIT A 
SCOPE OF WORK 

 

[SEE ATTACHED] 
 
 



Execution Copy 

EXHIBIT A 
 



Execution Copy 



 



4 
#8495872 
 



 































 



 





















































 



 



 



 



 



 



 



 

 







  

Exh. B-1 
8075454 

EXHIBIT B 
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EXHIBIT C 
 

CONTRACT DOCUMENTS 
 

[SEE ATTACHED] 
 



EXHIBIT C 

LIST OF CONTRACT DOCUMENTS 

(Phase VIII Stuart Mesa) 

 

1. Base Exterior Architecture Plan (BEAP) May 2010 – prepared by KTU+A Planning and Landscape 
Architecture, in accordance with Contract No. N62473-06-D-1007-0025 for the Department of 
the Navy, Naval Facilities Engineering Command Southwest, San Diego, California.   
 

2. Phase I Environmental Site Assessment; CPQH Phase VIII Parcel at Stuart Mesa; MCB Camp 
Pendleton, California.  Prepared by InDepth Corporation for Camp Pendleton & Quantico 
Housing, LLC. December 2015. 
 

3. Supplemental Environmental Assessment for Private Public Venture VII (CP7) Military Family 
Housing Marine Corps Base Camp Pendleton San Diego County, California.  Prepared by U.S. 
Marine Corps.  January 2014. 
 

4. Finding of No Significant Impact (FONSI); Supplemental Environmental Assessment for the 
Construction and Operation of Military Family Housing, Marine Corps Base Camp Pendleton, San 
Diego County, California.  Prepared by Department of Defense United States Marine Corps.  28 
July 2015. 
 

5. General Decision Number: CA140001 10/17/2014 CA1 
 

6. Geotechnical Investigation Proposed New Stuart Mesa (Phase VIII) Housing, MCB Camp 
Pendleton Oceanside, San Diego County, California.  Prepared by GeoSoils Inc.  April 21, 2015 
 

7. Storm Water Pollution Prevention Plan (SWPPP); Stuart Mesa, Camp Pendleton PPV Phase VIII 
Housing 3400 Mitchell Blvd., Oceanside, CA; Construction Contract Number: N68711-03-C-
01M02.  Prepared by Michael McGrath (QSD: 20194)  

  SWPPP Prepared Date: 8/18/15. 
 

8. Phase VIII Stuart Mesa Camp Pendleton Quantico Housing, LLC Closing Drawings: 
 
• Site Work - dated August 2015.  Plans by  
• Architecture for 250 PPV Military Family Housing Units – dated 30 July 2015.  Plans by  

 
• Architecture for Community Center – dated 30 July 2015.  Plans by  
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EXHIBIT D 
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EXHIBIT E 
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EXHIBIT F 
 

GOVERNMENTAL APPROVALS 
 
The following constitute the approvals for which the Company is responsible prior to 
commencement of any construction activities by the Design/Builder: 

 
 

Department of the Navy: 
 
1. Prior to the commencement of construction, a demolition Plan will be submitted to 

and approved by the DoN. 

2. Obtain written approval by the DoN on the Scope of Work Submittal Documents and 
the final Construction Documents. The Company and Design/Builder acknowledge 
that the DoN has provided such written approval on or prior to the Effective Date.  

3. Provide all approvals and oversight, if necessary, to ensure that the Scope of Work as 
submitted by the Design/Builder satisfies all natural and cultural resources 
requirements as outlined in the Company documents. 

Construction Consultant Review: 

4. The Company shall execute a Construction Consultant Agreement with the 
Construction Consultant to perform the duties described in Section 5.07(b)(iii) of the 
Operating Agreement for the Project. The Design/Builder understands that such 
Construction Consultant Agreement shall also include certain code compliance 
review with respect to the applicable Unified Facilities Criteria (UFC) and 
Antiterrorism Standards more particularly set forth in the Scope of Work. 

Utilities: 

5. The Company is to provide all utility easements and services including, but not 
limited to water, sewer, telephone, power, gas, phone, data and CATV.  In addition, 
the Company shall obtain any and all approvals from local jurisdictions, including the 
DoN, if necessary, to obtain approvals for the installation of new utilities, along with 
connecting, disconnecting or plugging PWC utilities. 

Group Approvals: 

6. Currently there are no known or required approvals from citizen groups, associations, 
etc.; however, should such approvals be required the Company shall obtain all 
necessary approvals from applicable citizen groups or associations. 

7. Although the foregoing are the only approvals the Company and the Design/Builder 
believe are required to commence and complete the design and construction of the 
project, additional or different approvals may be required in the future.  To the extent 
that such additional or different approvals are required relating to land use or the right 



 

Exh. F-2 
8075454 

to construct the development on the Site, such approvals shall be the responsibility of 
the Company. 
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EXHIBIT G-1 



 

Exh. G-2 
8075454 

EXHIBIT G-2 
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EXHIBIT H 
 

SCHEDULE 
 

[SEE ATTACHED] 
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EXHIBIT I 
 

SITE DESCRIPTION 
 

That certain land ground leased by the Company serving Marine Corps Base Camp 
Pendleton, San Diego County, California, commonly referred to as (i) the Phase VIII 
Stuart Mesa neighborhood and part of the Phase VIII Project (as such term is defined 
in the Amended and Restated Ground Lease), as more particularly identified and 
described in Exhibit A-19 to the Amended and Restated Ground Lease, together with 
any improvements located thereon, and (ii) the Phase I Serra Mesa neighborhood and 
part of the Phase I Premises (as such term is defined in the Amended and Restated 
Ground Lease), as more particularly identified and described in Exhibit A-1a to the 
Amended and Restated Ground Lease, together with any improvements located 
thereon. 
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EXHIBIT J 
 

PROCEDURES FOR REVIEW OF DESIGN MATERIALS 
 

1. The Company acknowledges that the Schedule is “fast track” for design and 
construction.  In order to accommodate the expedited nature of the Schedule and 
to avoid delays in the progress of the Work, the Company must make timely 
decisions and grant approvals for the Design Materials and Design Work when 
requested by the Design/Builder. 

   
2. The Company will provide written approval within Days of 

requested review for Design Materials and Design Work.  The Company 
acknowledges that the Architect and/or its consultants will not stop work during 
the review and approval period, and that delays in issuing review comments may 
impact the Substantial Completion dates given in Exhibit H.  The Company will 
inform the Design/Builder of any element of the Design Material or Design Work 
that is not acceptable at the time of such review.  If the Company does not provide 
a written response within the fourteen day review time, then afte  
Days written notice from the Design/Builder, the Company will have been 
deemed to approve the Design Materials or Design Work.  

 
3. Except for the final Construction Documents, all Company approvals, comments, 

and/or modifications will be incorporated into the next document iteration.  The 
Design/Builder and its Architect will not be required to produce revisions to 
review documents, unless said documents are unacceptable to the Company.  
Comments and/or modifications to the final Construction Documents will be 
incorporated and issued through addenda or modification of the relevant 
document. 
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EXHIBIT K 
 

AUTHORIZED REPRESENTATIVES 
 
Company Representatives: 
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EXHIBIT L 
 

INSURANCE REQUIREMENTS 
 

Prior to commencement of any work under this Agreement and, except as noted below, 
until the completion and final payment is made for the work, the Design/Builder, as a 
Cost of Work, shall purchase and maintain in a company or companies lawfully 
authorized to do business in the jurisdiction in which the Project is located, insurance 
which protects the Design/Builder from claims which may arise from the work 
performed. Such insurance will be placed with insurance company or companies having 
an A.M. Best Rating of  Certificates of insurance will be furnished to the Company 
evidencing the required coverages as outlined below and will evidence the dates of such 
coverage. The Design/Builder will require each Subcontractor to obtain insurance 
coverage in types and amounts commensurate with industry practice and the scope of 
their respective subcontract. 
 
1. Workers’ Compensation and Employers Liability:  Coverage to comply with the laws 

of California where the project is located and elsewhere as may be required. Coverage 
shall include: 

 
2. Commercial General Liability Coverage:  Coverage to include the following 

extensions; 
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3. Automobile Liability Coverage:  Coverage for damages because of bodily injury, 
death or a person or persons, or property damage arising out of the ownership, 
maintenance or use of a motor vehicle. 
 

4. Commercial Umbrella Liability:  Coverage will apply excess of the Employer’s 
Liability Limits, Commercial Automobile Liability Limits, and Commercial General 
Liability Limits.  Coverage to be written on a following form (except for 
Products/Completed Operations) 

5.   Builder’s Risk Coverage:    
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7.   The Design/Builder will endorse the Commercial General Liability, Automobile 
Liability and Umbrella Policies to include the Company and the DoN as additional 
insureds using ISO Form CG 20 10 or its equivalent.  Coverage is to be endorsed to 
reflect that this insurance is to be primary and non-contributory for the Company, and 
the DoN, and shall include a waiver of subrogation for each of these entities. 

 
8.   The Design/Builder shall file certificates of insurance with the Company prior to the 

commencement of work and/or payment.  Such Certificates shall be subject to the 
approval of the Company as to the adequacy of protection and qualifications of the 
insurer. In the event that the Design/Builder fails to furnish and maintain the required 
insurance and provide satisfactory evidence thereof, the Company shall provide a 10-
Day written notice to the Design/Builder.  Thereafter the Company shall have the 
right to purchase and maintain insurance coverage as required per this Exhibit L, and 
Design/Builder agrees to pay the cost of said insurance to the Company. 

 
9.    Company’s Liability Insurance 
 

The Company shall be responsible for purchasing and maintaining the Company’s 
usual liability insurance, if desired. Optionally, the Company may purchase and 
maintain other insurance for self-protection against claims which may arise from 
operations under this Agreement.  The Design/Builder shall not be responsible for 
purchasing and maintaining this optional Company’s liability insurance unless 
specifically required by the Contract Documents. 
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EXHIBIT M 
DESIGN GROUP MEMBERS 
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EXHIBIT N 
 

FORM OF CONTRACTOR PAYMENT BOND AND PERFORMANCE BOND  
 
 

[SEE ATTACHED] 
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EXHIBIT P 
 

DAVIS-BACON COMPLIANCE  
 
 

Design/Builder Audit Procedure: 
 

1. Design/Builder (which also may be referred to in this Exhibit P as “Contractor” or 
“Prime Contractor”) shall comply with, and require subcontractors through their 
Subcontract Agreements to comply with, provisions of the Davis-Bacon Act and the 
Wage Decision applicable to the Site attached hereto as Appendix P-1, and the Payrolls 
and Basic Records provision.  The provisions of the Davis-Bacon Act, as implemented by 
Federal Acquisition Regulation (FAR) 52.222-6, applicable to this Agreement are 
provided below.   

 
2.   Design/Builder shall require each subcontractor to submit their weekly payroll reports for 

the month to the Design/Builder no later than the 7th day after the date the 
subcontractor’s employees are paid their last payment for the month.  Subcontractors 
shall be advised that more frequent submissions may be required to resolve certain issues.  

 
3.   Design/Builder shall take appropriate action to ensure that employees performing work 

on the project are properly classified and listed on the reports, and that minimum wages 
and fringe benefits required by the Wage Decision are being paid.  Design/Builder also 
shall be responsible for reconciling, as necessary, the subcontractor’s payroll reports with 
its daily reports; conducting interviews, as appropriate, with subcontractor employees to 
verify actual wages being paid; and identifying discrepancies and possible violations. 

 
4.   Design/Builder shall notify subcontractors of discrepancies and possible violations, and 

ensure that corrective actions, if required, are taken within 30 days.  If the Design/Builder 
and the subcontractor cannot resolve discrepancies or possible violations, or required 
corrective actions have not been taken within 30 days, the Design/Builder shall submit a 
report in detail to the Managing Member. 

 
5.   Design/Builder shall make all documents and materials, including its own certified 

payroll reports, notifications regarding discrepancies and possible violations, and records 
concerning all follow-up actions, available to Managing Member upon request. 

 
6.   Formal response by the Design/Builder to Department of Labor representatives, 

Congressional offices, or other interested parties shall be coordinated by the Managing 
Member with the Naval Facilities Engineering Command Business Agreement Manager 
for the project and Labor Advisor prior to responding.  
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7.   Construction Wage Rate Requirements (May 2014) 

(a) Definition.—“Site of the work”— 

(1) Means-- 

(i) The primary site of the work. The physical place or places where the 
construction called for in the contract will remain when work on it is completed; 
and 

(ii) The secondary site of the work, if any. Any other site where a significant 
portion of the building or work is constructed, provided that such site is— 

(A) Located in the United States; and 

(B) Established specifically for the performance of the contract or project; 

(2) Except as provided in paragraph (3) of this definition, includes any fabrication plants, 
mobile factories, batch plants, borrow pits, job headquarters, tool yards, etc., provided— 

(i) They are dedicated exclusively, or nearly so, to performance of the contract or 
project; and 

(ii) They are adjacent or virtually adjacent to the “primary site of the work” as 
defined in paragraph (a)(1)(i), or the “secondary site of the work” as defined in 
paragraph (a)(1)(ii) of this definition; 

(3) Does not include permanent home offices, branch plant establishments, fabrication 
plants, or tool yards of a Contractor or subcontractor whose locations and continuance in 
operation are determined wholly without regard to a particular Federal contract or 
project. In addition, fabrication plants, batch plants, borrow pits, job headquarters, yards, 
etc., of a commercial or material supplier which are established by a supplier of materials 
for the project before opening of bids and not on the Project site, are not included in the 
“site of the work.” Such permanent, previously established facilities are not a part of the 
“site of the work” even if the operations for a period of time may be dedicated 
exclusively or nearly so, to the performance of a contract. 

(b) 

(1) All laborers and mechanics employed or working upon the site of the work will be 
paid unconditionally and not less often than once a week, and without subsequent 
deduction or rebate on any account (except such payroll deductions as are permitted by 
regulations issued by the Secretary of Labor under the Copeland Act (29 CFR Part 3)), 
the full amount of wages and bona fide fringe benefits (or cash equivalents thereof) due 
at time of payment computed at rates not less than those contained in the wage 
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determination of the Secretary of Labor which is attached hereto and made a part hereof, 
or as may be incorporated for a secondary site of the work, regardless of any contractual 
relationship which may be alleged to exist between the Contractor and such laborers and 
mechanics. Any wage determination incorporated for a secondary site of the work shall 
be effective from the first day on which work under the contract was performed at that 
site and shall be incorporated without any adjustment in contract price or estimated cost. 
Laborers employed by the construction Contractor or construction subcontractor that are 
transporting portions of the building or work between the secondary site of the work and 
the primary site of the work shall be paid in accordance with the wage determination 
applicable to the primary site of the work. 

(2) Contributions made or costs reasonably anticipated for bona fide fringe benefits under 
section 1(b)(2) of the Construction Wage Rate Requirements statute on behalf of laborers 
or mechanics are considered wages paid to such laborers or mechanics, subject to the 
provisions of paragraph (e) of this clause; also, regular contributions made or costs 
incurred for more than a weekly period (but not less often than quarterly) under plans, 
funds, or programs which cover the particular weekly period, are deemed to be 
constructively made or incurred during such period. 

(3) Such laborers and mechanics shall be paid not less than the appropriate wage rate and 
fringe benefits in the wage determination for the classification of work actually 
performed, without regard to skill, except as provided in the clause entitled Apprentices 
and Trainees. Laborers or mechanics performing work in more than one classification 
may be compensated at the rate specified for each classification for the time actually 
worked therein; provided, that the employer’s payroll records accurately set forth the 
time spent in each classification in which work is performed. 

(4) The wage determination (including any additional classifications and wage rates 
conformed under paragraph (c) of this clause) and the Construction Wage Rate 
Requirements (Davis-Bacon Act) poster (WH-1321) shall be posted at all times by the 
Contractor and its subcontractors at the site of the work in a prominent and accessible 
place where it can be easily seen by the workers. 

(c) 

(1) The Contracting Officer shall require that any class of laborers or mechanics which is 
not listed in the wage determination and which is to be employed under the contract shall 
be classified in conformance with the wage determination. The Contracting Officer shall 
approve an additional classification and wage rate and fringe benefits therefor only when 
all the following criteria have been met: 

(i) The work to be performed by the classification requested is not performed by a 
classification in the wage determination. 

(ii) The classification is utilized in the area by the construction industry. 
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(iii) The proposed wage rate, including any bona fide fringe benefits, bears a 
reasonable relationship to the wage rates contained in the wage determination. 

(2) If the Contractor and the laborers and mechanics to be employed in the classification 
(if known), or their representatives, and the Contracting Officer agree on the 
classification and wage rate (including the amount designated for fringe benefits, where 
appropriate), a report of the action taken shall be sent by the Contracting Officer to the 
Administrator of the: 

Wage and Hour Division 
Employment Standards Administration 
U.S. Department of Labor 
Washington, DC 20210 

The Administrator or an authorized representative will approve, modify, or disapprove every 
additional classification action within 30 days of receipt and so advise the Contracting Officer or 
will notify the Contracting Officer within the 30-day period that additional time is necessary. 

(3) In the event the Contractor, the laborers or mechanics to be employed in the 
classification, or their representatives, and the Contracting Officer do not agree on the 
proposed classification and wage rate (including the amount designated for fringe 
benefits, where appropriate), the Contracting Officer shall refer the questions, including 
the views of all interested parties and the recommendation of the Contracting Officer, to 
the Administrator of the Wage and Hour Division for determination. The Administrator, 
or an authorized representative, will issue a determination within 30 days of receipt and 
so advise the Contracting Officer or will notify the Contracting Officer within the 30-day 
period that additional time is necessary. 

(4) The wage rate (including fringe benefits, where appropriate) determined pursuant to 
subparagraphs (c)(2) and (c)(3) of this clause shall be paid to all workers performing 
work in the classification under this contract from the first day on which work is 
performed in the classification. 

(d) Whenever the minimum wage rate prescribed in the contract for a class of laborers or 
mechanics includes a fringe benefit which is not expressed as an hourly rate, the Contractor shall 
either pay the benefit as stated in the wage determination or shall pay another bona fide fringe 
benefit or an hourly cash equivalent thereof. 

(e) If the Contractor does not make payments to a trustee or other third person, the Contractor 
may consider as part of the wages of any laborer or mechanic the amount of any costs reasonably 
anticipated in providing bona fide fringe benefits under a plan or program; provided, That the 
Secretary of Labor has found, upon the written request of the Contractor, that the applicable 
standards of the Construction Wage Rate Requirements statute have been met. The Secretary of 
Labor may require the Contractor to set aside in a separate account assets for the meeting of 
obligations under the plan or program. 
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(End of Clause) 

Any action on the part of the Contracting Officer will be arranged by the Naval Facilities 
Engineering Command Business Agreements Manager and Labor Advisor.   

 

 8.   Payrolls and Basic Records (May 2014) 

(a) Payrolls and basic records relating thereto shall be maintained by the Contractor during the 
course of the work and preserved for a period of 3 years thereafter for all laborers and mechanics 
working at the site of the work. Such records shall contain the name, address, and social security 
number of each such worker, his or her correct classification, hourly rates of wages paid 
(including rates of contributions or costs anticipated for bona fide fringe benefits or cash 
equivalents thereof of the types described in 40 U.S.C. 3141(2)(B) (Construction Wage Rate 
Requirement statute)), daily and weekly number of hours worked, deductions made, and actual 
wages paid. Whenever the Secretary of Labor has found, under paragraph (d) of the clause 
entitled Construction Wage Rate Requirements, that the wages of any laborer or mechanic 
include the amount of any costs reasonably anticipated in providing benefits under a plan or 
program described in 40 U.S.C. 3141(2)(B), the Contractor shall maintain records which show 
that the commitment to provide such benefits is enforceable, that the plan or program is 
financially responsible, and that the plan or program has been communicated in writing to the 
laborers or mechanics affected, and records which show the costs anticipated or the actual cost 
incurred in providing such benefits. Contractors employing apprentices or trainees under 
approved programs shall maintain written evidence of the registration of apprenticeship 
programs and certification of trainee programs, the registration of the apprentices and trainees, 
and the ratios and wage rates prescribed in the applicable programs. 

(b) 

(1) The Contractor shall submit weekly for each week in which any contract work is 
performed a copy of all payrolls to the Contracting Officer. The payrolls submitted shall 
set out accurately and completely all of the information required to be maintained under 
paragraph (a) of this clause, except that full social security numbers and home addresses 
shall not be included on weekly transmittals. Instead the payrolls shall only need to 
include an individually identifying number for each employee (e.g., the last four digits of 
the employee’s social security number). The required weekly payroll information may be 
submitted in any form desired. Optional Form WH-347 is available for this purpose and 
may be obtained from the U.S. Department of Labor Wage and Hour Division website at 
http://www.dol.gov/whd/forms/wh347.pdf. The Prime Contractor is responsible for the 
submission of copies of payrolls by all subcontractors. Contractors and subcontractors 
shall maintain the full social security number and current address of each covered worker, 
and shall provide them upon request to the Contracting Officer, the Contractor, or the 
Wage and Hour Division of the Department of Labor for purposes of an investigation or 
audit of compliance with prevailing wage requirements. It is not a violation of this 
section for a Prime Contractor to require a subcontractor to provide addresses and social 

http://www.dol.gov/whd/forms/wh347.pdf�
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security numbers to the Prime Contractor for its own records, without weekly submission 
to the Contracting Officer. 

(2) Each payroll submitted shall be accompanied by a “Statement of Compliance,” signed 
by the Contractor or subcontractor or his or her agent who pays or supervises the 
payment of the persons employed under the contract and shall certify -- 

(i) That the payroll for the payroll period contains the information required to be 
maintained under paragraph (a) of this clause and that such information is correct 
and complete; 

(ii) That each laborer or mechanic (including each helper, apprentice, and trainee) 
employed on the contract during the payroll period has been paid the full weekly 
wages earned, without rebate, either directly or indirectly, and that no deductions 
have been made either directly or indirectly from the full wages earned, other than 
permissible deductions as set forth in the Regulations, 29 CFR Part 3; and 

(iii) That each laborer or mechanic has been paid not less than the applicable 
wage rates and fringe benefits or cash equivalents for the classification of work 
performed, as specified in the applicable wage determination incorporated into the 
contract. 

(3) The weekly submission of a properly executed certification set forth on the reverse 
side of Optional Form WH-347 shall satisfy the requirement for submission of the 
“Statement of Compliance” required by subparagraph (b)(2) of this clause. 

(4) The falsification of any of the certifications in this clause may subject the Contractor 
or subcontractor to civil or criminal prosecution under Section 1001 of Title 18 and 
Section 3729 of Title 31 of the United States Code. 

(c) The Contractor or subcontractor shall make the records required under paragraph (a) of this 
clause available for inspection, copying, or transcription by the Contracting Officer or authorized 
representatives of the Contracting Officer, the Company or the Department of Labor. The 
Contractor or subcontractor shall permit the Contracting Officer, the Company or representatives 
of the Contracting Officer or the Department of Labor to interview employees during working 
hours on the job. If the Contractor or subcontractor fails to submit required records or to make 
them available, the Contracting Officer or the Company may, after written notice to the 
Contractor, take such action as may be necessary to cause the suspension of any further payment. 
Furthermore, failure to submit the required records upon request or to make such records 
available may be grounds for debarment action pursuant to 29 CFR 5.12. 

(End of Clause) 

9. Additional clarification and guidance may be issued regarding the implementation and 
enforcement of the Davis-Bacon Act under the Design/Build Agreement. 
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APPENDIX P-1 
 

DAVIS BACON WAGE DETERMINATION 
 

a. CA140001 10/17/2014 CA1 - see attached for complete copy 
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General Decision Number: CA140001 10/17/2014  CA1

Superseded General Decision Number: CA20130001

State: California

Construction Types: Building, Heavy (Heavy and Dredging), 
Highway and Residential

County: San Diego County in California.

BUILDING CONSTRUCTION PROJECTS; DREDGING PROJECTS (does not
include hopper dredge work); HEAVY CONSTRUCTION PROJECTS (does
not include water well drilling); HIGHWAY CONSTRUCTION
PROJECTS; RESIDENTIAL CONSTRUCTION PROJECTS (consisting of
single family homes and apartments up to and including 4
stories)

Modification Number     Publication Date
          0              01/03/2014
          1              01/10/2014
          2              01/24/2014
          3              02/21/2014
          4              05/09/2014
          5              05/23/2014
          6              05/30/2014
          7              06/20/2014
          8              07/04/2014
          9              07/11/2014
          10             07/18/2014
          11             07/25/2014
          12             08/08/2014
          13             08/22/2014
          14             10/17/2014

 ASBE0005-002 06/30/2014

                                  Rates          Fringes

Asbestos Workers/Insulator   
(Includes the application of   
all insulating materials,   
protective coverings,   
coatings, and finishes to all   
types of mechanical systems).....$ 35.44            19.36
Fire Stop Technician   
(Application of Firestopping   
Materials for wall openings   
and penetrations in walls,   
floors, ceilings and curtain   
walls)...........................$ 24.34            16.09
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----------------------------------------------------------------
 ASBE0005-004 06/24/2013

                                  Rates          Fringes

Asbestos Removal   
worker/hazardous material   
handler (Includes   
preparation, wetting,   
stripping, removal,   
scrapping, vacuuming, bagging   
and disposing of all   
insulation materials from    
mechanical systems, whether   
they contain asbestos or not)....$ 16.95            10.23
----------------------------------------------------------------
 BOIL0092-003 10/01/2012

                                  Rates          Fringes

BOILERMAKER......................$ 41.17            28.27
----------------------------------------------------------------
 BRCA0004-008 05/01/2014

                                  Rates          Fringes

BRICKLAYER; MARBLE SETTER........$ 34.10            15.05
----------------------------------------------------------------
 BRCA0018-004 06/01/2014

                                  Rates          Fringes

MARBLE FINISHER..................$ 28.45            11.38
TILE FINISHER....................$ 23.78             9.84
TILE LAYER.......................$ 35.14            14.33
----------------------------------------------------------------
 BRCA0018-010 09/01/2013

                                  Rates          Fringes

TERRAZZO FINISHER................$ 26.59            10.34
TERRAZZO WORKER/SETTER...........$ 33.63            11.13
----------------------------------------------------------------
 CARP0409-002 07/01/2008

                                  Rates          Fringes

Diver  
     (1) Wet.....................$ 663.68            9.82
     (2) Standby.................$ 331.84            9.82
     (3) Tender..................$ 323.84            9.82
     (4) Assistant Tender........$ 299.84            9.82

Amounts in "Rates' column are per day
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----------------------------------------------------------------
 CARP0409-008 08/01/2010

                                  Rates          Fringes

Modular Furniture Installer......$ 17.00             7.41
----------------------------------------------------------------
 CARP0547-001 07/01/2009

                                  Rates          Fringes

CARPENTER  
     (1)  Bridge.................$ 37.28            10.58
     (2)  Commercial Building....$ 32.30            10.58
     (3)  Heavy & Highway........$ 37.15            10.58
     (4)  Residential Carpenter..$ 25.84            10.58
     (5)  Residential 
     Insulation Installer........$ 18.00             8.16
MILLWRIGHT.......................$ 37.65            10.58
PILEDRIVERMAN....................$ 37.28            10.58
----------------------------------------------------------------
 CARP0547-002 07/01/2009

                                  Rates          Fringes

Drywall  
     (1) Work on wood framed 
     construction of single 
     family residences, 
     apartments or condominiums 
     under four stories
      Drywall Installer/Lather...$ 21.00             8.58
      Drywall Stocker/Scrapper...$ 11.00             6.67
     (2) All other work
      Drywall Installer/Lather...$ 27.35             9.58
      Drywall Stocker/Scrapper...$ 11.00             6.67
----------------------------------------------------------------
 ELEC0569-001 06/02/2014

                                  Rates          Fringes

Electricians (Tunnel Work)  
     Cable Splicer...............$ 44.91         3%+11.87
     Electrician.................$ 44.16         3%+11.87
Electricians: (All Other   
Work, Including 4 Stories   
Residential)  
     Cable Splicer...............$ 40.00         3%+11.87
     Electrician.................$ 39.25         3%+11.87
----------------------------------------------------------------
* ELEC0569-005 09/01/2014

                                  Rates          Fringes
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Sound & Communications  
     Sound Technician............$ 28.82         3%+10.81
     Soundman....................$ 23.06         3%+ 9.17

  SOUND TECHNICIAN: Terminating, operating and performing
  final check-out

  SOUNDMAN: Wire-pulling, splicing, assembling and  installing
  devices

  SCOPE OF WORK Assembly, installation, operation, service and
  maintenance of components or systems as used in closed
  circuit television, amplified master television
  distribution, CATV on private property, intercommunication,
  burglar alarm, fire alarm, life support and all security
  alarms, private and public telephone and related telephone
  interconnect, public address, paging, audio, language,
  electronic, background music system less than line voltage
  or any system acceptable for class two wiring for private,
  commercial, or industrial use furnished by leased wire,
  frequency modulation or other recording devices, electrical
  apparatus by means of which electricity is applied to the
  amplification, transmission, transference, recording or
  reproduction of voice, music, sound, impulses and video.
  Excluded from this Scope of Work - transmission, service
  and maintenance of background music.  All of the above
  shall include the installation and transmission over fiber
  optics.

----------------------------------------------------------------
* ELEC0569-006 10/06/2014

Work on street lighting; traffic signals; and underground
systems and/or established easements outside of buildings

                                  Rates          Fringes

Traffic signal, street light   
and underground work  
     Utility Technician #1.......$ 28.75          3%+7.42
     Utility Technician #2.......$ 23.90          3%+7.42

STREET LIGHT & TRAFFIC SIGNAL WORK:

  UTILITY TECHNICIAN #1: Installation of street lights and
  traffic signals, including electrical circuitry,
  programmable controller, pedestal-mounted electrical meter
  enclosures and laying of pre-assembled cable in ducts.  The
  layout of electrical systems and communication installation
  including proper position of trench depths, and radius at
  duct banks, location for manholes, street lights and
  traffic signals.
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  UTILITY TECHNICIAN #2: Distribution of material at jobsite,
  installation of underground ducts for electrical,
  telephone, cable TV land communication systems. The
  setting, leveling, grounding and racking of precast
  manholes, handholes and transformer pads.

----------------------------------------------------------------
 ELEC0569-008 06/03/2013

                                  Rates          Fringes

ELECTRICIAN (Residential, 1-3   
Stories).........................$ 22.37          3%+3.30
----------------------------------------------------------------
 ELEC1245-001 06/01/2013

                                  Rates          Fringes

LINE CONSTRUCTION  
     (1) Lineman; Cable splicer..$ 50.30            15.00
     (2) Equipment specialist 
     (operates crawler 
     tractors, commercial motor 
     vehicles, backhoes, 
     trenchers, cranes (50 tons 
     and below), overhead & 
     underground distribution 
     line   equipment)...........$ 40.17            14.56
     (3) Groundman...............$ 30.73            13.48
     (4) Powderman...............$ 44.91            13.48

  HOLIDAYS: New Year's Day, M.L. King Day, Memorial Day,
  Independence Day, Labor Day, Veterans Day, Thanksgiving Day
  and day after Thanksgiving, Christmas Day

----------------------------------------------------------------
 ELEV0018-001 01/01/2014

                                  Rates          Fringes

ELEVATOR MECHANIC................$ 49.03           26.785

FOOTNOTE:
  PAID VACATION:  Employer contributes 8% of regular hourly
  rate as vacation pay credit for employees with more than 5
  years of service, and 6% for 6 months to 5 years of service.
  PAID HOLIDAYS: New Years Day, Memorial Day, Independence Day,
  Labor Day, Veterans Day, Thanksgiving Day, Friday after
  Thanksgiving, and Christmas Day.

----------------------------------------------------------------
 ENGI0012-003 07/07/2014

                                  Rates          Fringes
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OPERATOR:  Power Equipment   
(All Other Work)  
     GROUP  1....................$ 39.05            22.25
     GROUP  2....................$ 39.83            22.25
     GROUP  3....................$ 40.12            22.25
     GROUP  4....................$ 41.61            22.25
     GROUP  5....................$ 41.86            22.25
     GROUP  6....................$ 41.83            22.25
     GROUP  8....................$ 41.94            22.25
     GROUP  9....................$ 42.19            22.25
     GROUP 10....................$ 42.06            22.25
     GROUP 11....................$ 42.31            22.25
     GROUP 12....................$ 42.23            22.25
     GROUP 13....................$ 42.33            22.25
     GROUP 14....................$ 42.36            22.25
     GROUP 15....................$ 42.44            22.25
     GROUP 16....................$ 42.56            22.25
     GROUP 17....................$ 42.73            22.25
     GROUP 18....................$ 42.83            22.25
     GROUP 19....................$ 42.94            22.25
     GROUP 20....................$ 43.06            22.25
     GROUP 21....................$ 43.23            22.25
     GROUP 22....................$ 43.33            22.25
     GROUP 23....................$ 43.44            22.25
     GROUP 24....................$ 43.56            22.25
     GROUP 25....................$ 43.73            22.25
OPERATOR:  Power Equipment   
(Cranes, Piledriving &   
Hoisting)  
     GROUP  1....................$ 40.40            22.25
     GROUP  2....................$ 41.18            22.25
     GROUP  3....................$ 41.47            22.25
     GROUP  4....................$ 41.61            22.25
     GROUP  5....................$ 41.83            22.25
     GROUP  6....................$ 41.94            22.25
     GROUP  7....................$ 42.06            22.25
     GROUP  8....................$ 42.23            22.25
     GROUP  9....................$ 42.40            22.25
     GROUP 10....................$ 43.40            22.25
     GROUP 11....................$ 44.40            22.25
     GROUP 12....................$ 45.40            22.25
     GROUP 13....................$ 46.40            22.25
OPERATOR:  Power Equipment   
(Tunnel Work)  
     GROUP  1....................$ 40.90            22.25
     GROUP  2....................$ 41.68            22.25
     GROUP  3....................$ 41.97            22.25
     GROUP  4....................$ 42.11            22.25
     GROUP  5....................$ 42.33            22.25
     GROUP  6....................$ 42.44            22.25
     GROUP  7....................$ 42.56            22.25

PREMIUM PAY:
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  $3.75 per hour shall be paid on all Power Equipment Operator
  work on the followng Military Bases: China Lake Naval
  Reserve, Vandenberg AFB, Point Arguello, Seely Naval Base,
  Fort Irwin, Nebo Annex Marine Base, Marine Corp Logistics
  Base Yermo, Edwards AFB, 29 Palms Marine Base and Camp
  Pendleton

  Workers required to suit up and work in a hazardous material
  environment: $2.00 per hour additional.  Combination mixer
  and compressor operator on gunite work shall be classified
  as a concrete mobile mixer operator.

SEE ZONE DEFINITIONS AFTER CLASSIFICATIONS

POWER EQUIPMENT OPERATORS CLASSIFICATIONS 

  GROUP 1: Bargeman; Brakeman; Compressor operator; Ditch
  Witch, with seat or similar type equipment; Elevator
  operator-inside; Engineer Oiler; Forklift operator
  (includes loed, lull or similar types under 5 tons;
  Generator operator; Generator, pump or compressor plant
  operator; Pump operator; Signalman; Switchman

  GROUP 2: Asphalt-rubber plant operator (nurse tank operator);
  Concrete mixer operator-skip type; Conveyor operator;
  Fireman; Forklift operator (includes loed, lull or similar
  types over 5 tons; Hydrostatic pump operator; oiler crusher
  (asphalt or concrete plant); Petromat laydown machine; PJU
  side dum jack; Screening and conveyor machine operator (or
  similar types); Skiploader (wheel type up to 3/4 yd.
  without attachment); Tar pot fireman; Temporary heating
  plant operator; Trenching machine oiler

  GROUP 3: Asphalt-rubber blend operator; Bobcat or similar
  type (Skid steer); Equipment greaser (rack); Ford Ferguson
  (with dragtype attachments); Helicopter radioman (ground);
  Stationary pipe wrapping and cleaning machine operator

  GROUP 4: Asphalt plant fireman; Backhoe operator (mini-max or
  similar type); Boring machine operator; Boxman or mixerman
  (asphalt or concrete); Chip spreading machine operator;
  Concrete cleaning decontamination machine operator;
  Concrete Pump Operator (small portable); Drilling machine
  operator, small auger types (Texoma super economatic or
  similar types - Hughes 100 or 200 or similar types -
  drilling depth of 30' maximum); Equipment greaser (grease
  truck); Guard rail post driver operator; Highline cableway
  signalman; Hydra-hammer-aero stomper; Micro Tunneling
  (above ground tunnel); Power concrete curing machine
  operator; Power concrete saw operator; Power-driven jumbo
  form setter operator; Power sweeper operator; Rock Wheel
  Saw/Trencher; Roller operator (compacting); Screed operator
  (asphalt or concrete); Trenching machine operator (up to 6
  ft.); Vacuum or much truck
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GROUP 5: Equipment Greaser (Grease Truck/Multi Shift). 

  GROUP 6: Articulating material hauler; Asphalt plant
  engineer; Batch plant operator; Bit sharpener; Concrete
  joint machine operator (canal and similar type); Concrete
  planer operator; Dandy digger; Deck engine operator;
  Derrickman (oilfield type); Drilling machine operator,
  bucket or auger types (Calweld 100 bucket or similar types
  - Watson 1000 auger or similar types - Texoma 330, 500 or
  600 auger or similar types - drilling depth of 45'
  maximum); Drilling machine operator; Hydrographic seeder
  machine operator (straw, pulp or seed), Jackson track
  maintainer, or similar type; Kalamazoo Switch tamper, or
  similar type; Machine tool operator; Maginnis internal full
  slab vibrator, Mechanical berm, curb or gutter(concrete or
  asphalt); Mechanical finisher operator (concrete,
  Clary-Johnson-Bidwell or similar); Micro tunnel system
  (below ground); Pavement breaker operator (truck mounted);
  Road oil mixing machine operator; Roller operator (asphalt
  or finish), rubber-tired earth moving equipment (single
  engine, up to and including 25 yds. struck); Self-propelled
  tar pipelining machine operator; Skiploader operator
  (crawler and wheel type, over 3/4 yd. and up to and
  including 1-1/2 yds.); Slip form pump operator (power
  driven hydraulic lifting device for concrete forms);
  Tractor operator-bulldozer, tamper-scraper (single engine,
  up to 100 h.p. flywheel and similar types, up to and
  including D-5 and similar types); Tugger hoist operator (1
  drum); Ultra high pressure waterjet cutting tool system
  operator; Vacuum blasting machine operator

  GROUP 8: Asphalt or concrete spreading operator (tamping or
  finishing); Asphalt paving machine operator (Barber Greene
  or similar type); Asphalt-rubber distribution operator;
  Backhoe operator (up to and including 3/4 yd.), small ford,
  Case or similar; Cast-in-place pipe laying machine
  operator; Combination mixer and compressor operator (gunite
  work); Compactor operator (self-propelled); Concrete mixer
  operator (paving); Crushing plant operator; Drill Doctor;
  Drilling machine operator, Bucket or auger types (Calweld
  150 bucket or similar types - Watson 1500, 2000 2500 auger
  or similar types - Texoma 700, 800 auger or similar types -
  drilling depth of 60' maximum); Elevating grader operator;
  Grade checker; Gradall operator; Grouting machine operator;
  Heavy-duty repairman; Heavy equipment robotics operator;
  Kalamazoo balliste regulator or similar type; Kolman belt
  loader and similar type; Le Tourneau blob compactor or
  similar type; Loader operator (Athey, Euclid, Sierra and
  similar types); Mobark Chipper or similar; Ozzie padder or
  similar types; P.C. slot saw; Pneumatic concrete placing
  machine operator (Hackley-Presswell or similar type);
  Pumpcrete gun operator; Rock Drill or similar types; Rotary
  drill operator (excluding caisson type); Rubber-tired
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  earth-moving equipment operator (single engine,
  caterpillar, Euclid, Athey Wagon and similar types with any
  and all attachments over 25 yds. up to and including 50 cu.
  yds. struck); Rubber-tired earth-moving equipment operator
  (multiple engine up to and including 25 yds. struck);
  Rubber-tired scraper operator (self-loading paddle wheel
  type-John Deere, 1040 and similar single unit); Self-
  propelled curb and gutter machine operator; Shuttle buggy;
  Skiploader operator (crawler and wheel type over 1-1/2 yds.
  up to and including 6-1/2 yds.); Soil remediation plant
  operator; Surface heaters and planer operator; Tractor
  compressor drill combination operator; Tractor operator
  (any type larger than D-5 - 100 flywheel h.p. and over, or
  similar-bulldozer, tamper, scraper and push tractor single
  engine); Tractor operator (boom attachments), Traveling
  pipe wrapping, cleaning and bendng machine operator;
  Trenching machine operator (over 6 ft. depth capacity,
  manufacturer's rating); trenching Machine with Road Miner
  attachment (over 6 ft depth capacity): Ultra high pressure
  waterjet cutting tool system mechanic; Water pull
  (compaction) operator

GROUP 9: Heavy Duty Repairman

  GROUP 10: Drilling machine operator, Bucket or auger types
  (Calweld 200 B bucket or similar types-Watson 3000 or 5000
  auger or similar types-Texoma 900 auger or similar
  types-drilling depth of 105' maximum); Dual drum mixer,
  dynamic compactor LDC350 (or similar types); Monorail
  locomotive operator (diesel, gas or electric); Motor
  patrol-blade operator (single engine); Multiple engine
  tractor operator (Euclid and similar type-except Quad 9
  cat.); Rubber-tired earth-moving equipment operator (single
  engine, over 50 yds. struck); Pneumatic pipe ramming tool
  and similar types; Prestressed wrapping machine operator;
  Rubber-tired earth-moving equipment operator (single
  engine, over 50 yds. struck); Rubber tired earth moving
  equipment operator (multiple engine, Euclid, caterpillar
  and similar over 25 yds. and up to 50 yds. struck), Tower
  crane repairman; Tractor loader operator (crawler and wheel
  type over 6-1/2 yds.); Woods mixer operator (and similar
  Pugmill equipment)

  GROUP 11: Heavy Duty Repairman - Welder Combination, Welder -
  Certified.

  GROUP 12: Auto grader operator; Automatic slip form operator;
  Drilling machine operator, bucket or auger types (Calweld,
  auger 200 CA or similar types - Watson, auger 6000 or
  similar types - Hughes Super Duty, auger 200 or similar
  types - drilling depth of 175' maximum); Hoe ram or similar
  with compressor; Mass excavator operator less tha 750 cu.
  yards; Mechanical finishing machine operator; Mobile form
  traveler operator; Motor patrol operator (multi-engine);
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  Pipe mobile machine operator; Rubber-tired earth- moving
  equipment operator (multiple engine, Euclid, Caterpillar
  and similar type, over 50 cu. yds. struck); Rubber-tired
  self- loading scraper operator (paddle-wheel-auger type
  self-loading - two (2) or more units)

  GROUP 13: Rubber-tired earth-moving equipment operator
  operating equipment with push-pull system (single engine,
  up to and including 25 yds. struck)

  GROUP 14: Canal liner operator; Canal trimmer operator;
  Remote- control earth-moving equipment operator (operating
  a second piece of equipment: $1.00 per hour additional);
  Wheel excavator operator (over 750 cu. yds.)

  GROUP 15: Rubber-tired earth-moving equipment operator,
  operating equipment with push-pull system (single engine,
  Caterpillar, Euclid, Athey Wagon and similar types with any
  and all attachments over 25 yds. and up to and including 50
  yds. struck); Rubber-tired earth-moving equipment operator,
  operating equipment with push-pull system (multiple
  engine-up to and including 25 yds. struck)

  GROUP 16: Rubber-tired earth-moving equipment operator,
  operating equipment with push-pull system (single engine,
  over 50 yds. struck); Rubber-tired earth-moving equipment
  operator, operating equipment with push-pull system
  (multiple engine, Euclid, Caterpillar and similar, over 25
  yds. and up to 50 yds. struck)

  GROUP 17: Rubber-tired earth-moving equipment operator,
  operating equipment with push-pull system (multiple engine,
  Euclid, Caterpillar and similar, over 50 cu. yds. struck);
  Tandem tractor operator (operating crawler type tractors in
  tandem - Quad 9 and similar type)

  GROUP 18: Rubber-tired earth-moving equipment operator,
  operating in tandem (scrapers, belly dumps and similar
  types in any combination, excluding compaction units -
  single engine, up to and including 25 yds. struck)

  GROUP 19: Rotex concrete belt operator (or similar types);
  Rubber-tired earth-moving equipment operator, operating in
  tandem (scrapers, belly dumps and similar types in any
  combination, excluding compaction units - single engine,
  Caterpillar, Euclid, Athey Wagon and similar types with any
  and all attachments over 25 yds.and up to and including 50
  cu. yds. struck); Rubber-tired earth-moving equipment
  operator, operating in tandem (scrapers, belly dumps and
  similar types in any combination, excluding compaction
  units - multiple engine, up to and including 25 yds. struck)

  GROUP 20: Rubber-tired earth-moving equipment operator,
  operating in tandem (scrapers, belly dumps and similar
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  types in any combination, excluding compaction units -
  single engine, over 50 yds. struck); Rubber-tired
  earth-moving equipment operator, operating in tandem
  (scrapers, belly dumps, and similar types in any
  combination, excluding compaction units - multiple engine,
  Euclid, Caterpillar and similar, over 25 yds. and up to 50
  yds. struck)

  GROUP 21: Rubber-tired earth-moving equipment operator,
  operating in tandem (scrapers, belly dumps and similar
  types in any combination, excluding compaction units -
  multiple engine, Euclid, Caterpillar and similar type, over
  50 cu. yds. struck)

  GROUP 22: Rubber-tired earth-moving equipment operator,
  operating equipment with the tandem push-pull system
  (single engine, up to and including 25 yds. struck)

  GROUP 23: Rubber-tired earth-moving equipment operator,
  operating equipment with the tandem push-pull system
  (single engine, Caterpillar, Euclid, Athey Wagon and
  similar types with any and all attachments over 25 yds. and
  up to and including 50 yds. struck); Rubber-tired
  earth-moving equipment operator, operating with the tandem
  push-pull system (multiple engine, up to and including 25
  yds. struck)

  GROUP 24: Rubber-tired earth-moving equipment operator,
  operating equipment with the tandem push-pull system
  (single engine, over 50 yds. struck); Rubber-tired
  earth-moving equipment operator, operating equipment with
  the tandem push-pull system (multiple engine, Euclid,
  Caterpillar and similar, over 25 yds. and up to 50 yds.
  struck)

  GROUP 25: Concrete pump operator-truck mounted; Rubber-tired
  earth-moving equipment operator, operating equipment with
  the tandem push-pull system (multiple engine, Euclid,
  Caterpillar and similar type, over 50 cu. yds. struck)

CRANES, PILEDRIVING AND HOISTING EQUIPMENT CLASSIFICATIONS  

  GROUP 1: Engineer oiler; Fork lift operator (includes loed,
  lull   or similar types)

GROUP 2: Truck crane oiler  

  GROUP 3: A-frame or winch truck operator; Ross carrier
  operator (jobsite)

  GROUP 4: Bridge-type unloader and turntable operator;
  Helicopter hoist operator

  GROUP 5:  Hydraulic boom truck; Stinger crane (Austin-Western



CA1.txt[10/29/2014 1:06:33 PM]

  or similar type); Tugger hoist operator (1 drum)

  GROUP 6: Bridge crane operator; Cretor crane operator; Hoist
  operator (Chicago boom and similar type); Lift mobile
  operator; Lift slab machine operator (Vagtborg and similar
  types); Material hoist and/or manlift operator; Polar
  gantry crane operator; Self Climbing scaffold (or similar
  type); Shovel, backhoe, dragline, clamshell operator (over
  3/4 yd. and up to 5 cu. yds. mrc); Tugger hoist operator

  GROUP 7: Pedestal crane operator; Shovel, backhoe, dragline,
  clamshell operator (over 5 cu. yds. mrc); Tower crane
  repair; Tugger hoist operator (3 drum)

  GROUP 8: Crane operator (up to and including 25 ton
  capacity); Crawler transporter operator; Derrick barge
  operator (up to and including 25 ton capacity); Hoist
  operator, stiff legs, Guy derrick or similar type (up to
  and including 25 ton capacity); Shovel, backhoe, dragline,
  clamshell operator (over 7 cu. yds., M.R.C.)

  GROUP 9: Crane operator (over 25 tons and up to and including
  50 tons mrc); Derrick barge operator (over 25 tons up to
  and including 50 tons mrc); Highline cableway operator;
  Hoist operator, stiff legs, Guy derrick or similar type
  (over 25 tons up to and including 50 tons mrc); K-crane
  operator; Polar crane operator; Self erecting tower crane
  operator maximum lifting capacity ten tons

  GROUP 10: Crane operator (over 50 tons and up to and
  including 100 tons mrc); Derrick barge operator (over 50
  tons up to and including 100 tons mrc); Hoist operator,
  stiff legs, Guy derrick or similar type (over 50 tons up to
  and including 100 tons mrc), Mobile tower crane operator
  (over 50 tons, up to and including 100 tons M.R.C.); Tower
  crane operator and tower gantry

  GROUP 11: Crane operator (over 100 tons and up to and
  including 200 tons mrc); Derrick barge operator (over 100
  tons up to and including 200 tons mrc); Hoist operator,
  stiff legs, Guy derrick or similar type (over 100 tons up
  to and including 200 tons mrc); Mobile tower crane operator
  (over 100 tons up to and including 200 tons mrc)

  GROUP 12: Crane operator (over 200 tons up to and including
  300 tons mrc); Derrick barge operator (over 200 tons up to
  and including 300 tons mrc); Hoist operator, stiff legs,
  Guy derrick or similar type (over 200 tons, up to and
  including 300 tons mrc); Mobile tower crane operator (over
  200 tons, up to and including 300 tons mrc)

  GROUP 13: Crane operator (over 300 tons); Derrick barge
  operator (over 300 tons); Helicopter pilot; Hoist operator,
  stiff legs, Guy derrick or similar type (over 300 tons);
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  Mobile tower crane operator (over 300 tons)

TUNNEL CLASSIFICATIONS  

  GROUP 1: Skiploader (wheel type up to 3/4 yd. without
  attachment)

GROUP 2: Power-driven jumbo form setter operator  

  GROUP 3: Dinkey locomotive or motorperson (up to and
  including 10 tons)

  GROUP 4: Bit sharpener; Equipment greaser (grease truck);
  Slip form pump operator (power-driven hydraulic lifting
  device for concrete forms); Tugger hoist operator (1 drum);
  Tunnel locomotive operator (over 10 and up to and including
  30 tons)

  GROUP 5: Backhoe operator (up to and including 3/4 yd.);
  Small Ford, Case or similar; Drill doctor; Grouting machine
  operator; Heading shield operator; Heavy-duty repairperson;
  Loader operator (Athey, Euclid, Sierra and similar types);
  Mucking machine operator (1/4 yd., rubber-tired, rail or
  track type); Pneumatic concrete placing machine operator
  (Hackley-Presswell or similar type); Pneumatic heading
  shield (tunnel); Pumpcrete gun operator; Tractor compressor
  drill combination operator; Tugger hoist operator (2 drum);
  Tunnel locomotive operator (over 30 tons)

GROUP 6: Heavy Duty Repairman  

GROUP 7:  Tunnel mole boring machine operator

ENGINEERS ZONES

$1.00 additional per hour for all of IMPERIAL County and the
portions of KERN, RIVERSIDE & SAN BERNARDINO Counties as
defined below:

That area within the following Boundary:  Begin in San
Bernardino County, approximately 3 miles NE of the intersection
of I-15 and the California State line at that point which is
the NW corner of Section 1, T17N,m R14E, San Bernardino
Meridian.  Continue W in a straight line to that point which is
the SW corner of the northwest quarter of Section 6, T27S,
R42E, Mt. Diablo Meridian.  Continue North to the intersection
with the Inyo County Boundary at that point which is the NE
corner of the western half of the northern quarter of Section
6, T25S, R42E, MDM.  Continue W along the Inyo and San
Bernardino County boundary until the intersection with Kern
County, as that point which is the SE corner of Section 34,
T24S, R40E, MDM.  Continue W along the Inyo and Kern County
boundary until the intersection with Tulare County, at that
point which is the SW corner of the SE quarter of Section 32,
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T24S, R37E, MDM.  Continue W along the Kern and Tulare County
boundary, until that point which is the NW corner of T25S,
R32E, MDM.  Continue S following R32E lines to the NW corner of
T31S, R32E, MDM.  Continue W to the NW corner of T31S, R31E,
MDM.  Continue S to the SW corner of T32S, R31E, MDM.  Continue
W to SW corner of SE quarter of Section 34, T32S, R30E, MDM.
Continue S to SW corner of T11N, R17W, SBM.  Continue E along
south boundary of T11N, SBM to SW corner of T11N, R7W, SBM.
Continue S to SW corner of T9N, R7W, SBM.  Continue E along
south boundary of T9N, SBM to SW corner of T9N, R1E, SBM.
Continue S along west boundary of R1E, SMB to Riverside County
line at the SW corner of T1S, R1E, SBM.  Continue E along south
boundary of T1s, SBM (Riverside County Line) to SW corner of
T1S, R10E, SBM.  Continue S along west boundary of R10E, SBM to
Imperial County line at the SW corner of T8S, R10E, SBM.
Continue W along Imperial and Riverside county line to NW
corner of T9S, R9E, SBM.  Continue S along the boundary between
Imperial and San Diego Counties, along the west edge of R9E,
SBM to the south boundary of Imperial County/California state
line.  Follow the California state line west to Arizona state
line, then north to Nevada state line, then continuing NW back
to start at the point which is the NW corner of Section 1,
T17N, R14E, SBM

$1.00 additional per hour for portions of SAN LUIS OBISPO,
KERN, SANTA BARBARA & VENTURA as defined below:
 
That area within the following Boundary:  Begin approximately 5
miles north of the community of Cholame, on the Monterey County
and San Luis Obispo County boundary at the NW corner of T25S,
R16E, Mt. Diablo Meridian.  Continue south along the west side
of R16E to the SW corner of T30S, R16E, MDM.  Continue E to SW
corner of T30S, R17E, MDM.  Continue S to SW corner of T31S,
R17E, MDM.  Continue E to SW corner of T31S, R18E, MDM.
Continue S along West side of R18E, MDM as it crosses into San
Bernardino Meridian numbering area and becomes R30W.  Follow
the west side of R30W, SBM to the SW corner of T9N, R30W, SBM.
Continue E along the south edge of T9N, SBM to the Santa
Barbara County and Ventura County boundary at that point whch
is the SW corner of Section 34.T9N, R24W, SBM, continue S along
the Ventura County line to that point which is the SW corner of
the SE quarter of Section 32, T7N, R24W, SBM.   Continue E
along the south edge of T7N, SBM to the SE corner to T7N, R21W,
SBM.  Continue N along East side of R21W, SBM to Ventura County
and Kern County boundary at the NE corner of T8N, R21W.
Continue W along the Ventura County and Kern County boundary to
the SE corner of T9N, R21W.  Continue North along the East edge
of R21W, SBM to the NE corner of T12N, R21W, SBM.  Continue
West along the north edge of T12N, SBM to the SE corner of
T32S, R21E, MDM. [T12N SBM is a think strip between T11N SBM
and T32S MDM]. Continue North along the East side of R21E, MDM
to the Kings County and Kern County border at the NE corner of
T25S, R21E, MDM, continue West along the Kings County and Kern
County Boundary until the intersection of San Luis Obispo
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County.  Continue west along the Kings County and San Luis
Obispo County boundary until the intersection with Monterey
County.  Continue West along the Monterey County and San Luis
Obispo County boundary to the beginning point at the NW corner
of T25S, R16E, MDM.

 
$2.00 additional per hour for INYO and MONO Counties and the
Northern portion of SAN BERNARDINO County as defined below:

That area within the following Boundary:  Begin at the
intersection of the northern boundary of Mono County and the
California state line at the point which is the center of
Section 17, T10N, R22E, Mt. Diablo Meridian.  Continue S then
SE along the entire western boundary of Mono County, until it
reaches Inyo County at the point which is the NE corner of the
Western half of the NW quarter of Section 2, T8S, R29E, MDM.
Continue SSE along the entire western boundary of Inyo County,
until the intersection with Kern County at the point which is
the SW corner of the SE 1/4 of Section 32, T24S, R37E, MDM.
Continue E along the Inyo and Kern County boundary until the
intersection with San Bernardino County at that point which is
the SE corner of section 34, T24S, R40E, MDM.  Continue E along
the Inyo and San Bernardino County boundary until the point
which is the NE corner of the Western half of the NW quarter of
Section 6, T25S, R42E, MDM.  Continue S to that point which is
the SW corner of the NW quarter of Section 6, T27S, R42E, MDM.
Continue E in a straight line to the California and Nevada
state border at the point which is the NW corner of Section 1,
T17N, R14E, San Bernardino Meridian.  Then continue NW along
the state line to the starting point, which is the center of
Section 18, T10N, R22E, MDM.

REMAINING AREA NOT DEFINED ABOVE RECIEVES BASE RATE

----------------------------------------------------------------
 ENGI0012-004 08/01/2014

                                  Rates          Fringes

OPERATOR:  Power Equipment   
(DREDGING)  
     (1) Leverman................$ 48.60            22.40
     (2) Dredge dozer............$ 42.63            22.40
     (3) Deckmate................$ 42.52            22.40
     (4) Winch operator (stern 
     winch on dredge)............$ 41.97            22.40
     (5) Fireman-Oiler, 
     Deckhand, Bargeman, 
     Leveehand...................$ 41.43            22.40
     (6) Barge Mate..............$ 42.04            22.40
----------------------------------------------------------------
 IRON0377-002 07/01/2014
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                                  Rates          Fringes

Ironworkers:  
     Fence Erector...............$ 26.58            17.74
     Ornamental, Reinforcing 
     and Structural..............$ 33.50            26.74

PREMIUM PAY:

$6.00 additional per hour at the following locations:

China Lake Naval Test Station, Chocolate Mountains Naval
Reserve-Niland,
Edwards AFB, Fort Irwin Military Station, Fort Irwin Training
Center-Goldstone, San Clemente Island, San Nicholas Island,
Susanville Federal Prison, 29 Palms - Marine Corps, U.S. Marine
Base - Barstow, U.S. Naval Air Facility - Sealey, Vandenberg AFB

$4.00 additional per hour at the following locations:

Army Defense Language Institute - Monterey, Fallon Air Base,
Naval Post Graduate School - Monterey, Yermo Marine Corps
Logistics Center

$2.00 additional per hour at the following locations:

Port Hueneme, Port Mugu, U.S. Coast Guard Station - Two Rock

----------------------------------------------------------------
 LABO0089-001 07/01/2013

                                  Rates          Fringes

LABORER (BUILDING and all   
other Residential   
Construction)  
     Group 1.....................$ 26.98            15.42
     Group 2.....................$ 27.66            15.42
     Group 3.....................$ 28.37            15.42
     Group 4.....................$ 29.17            15.42
     Group 5.....................$ 31.10            15.42
LABORER (RESIDENTIAL   
CONSTRUCTION - See definition   
below)  
     (1) Laborer.................$ 24.88            13.75
     (2) Cleanup, Landscape, 
     Fencing (Chain Link & Wood).$ 23.59            13.75

  RESIDENTIAL DEFINITION: Wood or metal frame construction of
  single family residences, apartments and condominums -
  excluding (a) projects that exceed three stories over a
  garage level, (b) any utility work such as telephone, gas,



CA1.txt[10/29/2014 1:06:33 PM]

  water, sewer and other utilities and (c) any fine grading
  work, utility work or paving work in the future street and
  public right-of-way; but including all rough grading work
  at the job site behind the existing right of way

LABORER CLASSIFICATIONS

  GROUP 1: Cleaning and handling of panel forms; Concrete
  Screeding for Rought Strike-off; Concrete, water curing;
  Demolition laborer; Flagman; Gas, oil and/or water pipeline
  laborer; General Laborer; General clean-up laborer;
  Landscape laborer;  Jetting laborer; Temporary water and
  air lines laborer; Material hoseman (walls, slabs, floors
  and decks); Plugging, filling of Shee-bolt holes; Dry
  packing of concrete; Railroad maintenance, Repair Trackman
  and road beds, Streetcar and railroad construction trac
  laborers; Slip form raisers; Slurry seal crews (mixer
  operator, applicator operator, squeegee man, Shuttle man,
  top man), filling of cracks by any method on any surface;
  Tarman and mortar man; Tool crib or tool house laborer;
  Window cleaner; Wire Mesh puling-all concrete pouring
  operations

  GROUP 2: Asphalt Shoveler; Cement Dumper (on 1 yard or larger
  mixer and handling bulk cement); Cesspool digger and
  installer; Chucktender; Chute man, pouring concrete, the
  handling of the cute from ready mix trucks, such as walls,
  slabs, decks, floors, foundations, footings, curbs, gutters
  and sidewalks; Concrete curer-impervious membrane and form
  oiler; Cutting torch operator (demoliton); Guinea chaser;
  Headboard man-asphlt; Laborer,
  packing rod steel and pans; membrane vapor barrier installer;
  Power broom sweepers (small); Riiprap, stonepaver, placing
  stone or wet sacked concrete; Roto scraper and tiller; Tank
  sealer and cleaner; Tree climber, faller, chain saw
  operator, Pittsburgh Chipper and similar type brush
  shredders; Underground laborers, including caisson bellower

  GROUP 3: Buggymobile; Concrete cutting torch; Concrete
  cutting torch; Concrete pile cutter; Driller, jackhammer, 2
  1/2 feet drill steel or longer; Dri Pak-it machine; High
  sealer (including drilling of same); Hydro seeder and
  similar type; Impact wrench, mult-plate; Kettlemen, potmen
  and mean applying asphalt, lay-kold, creosote, line caustic
  and similar type materials (applying  means applying,
  dipping, brushing or handling of such materials for pipe
  wrapping and waterproofing); Operators of pneumatic, gas,
  electric tools, vibratring machines, pavement breakers, air
  blasting, come-along, and similar mechanical tools not
  separately classified herein; Pipelayers back up man
  coating, grouting, making of joints, sealing, caulking,
  diapering and inclduing rubber gasket joints, pointing and
  any and all other services; Rotary Scarifier or multiple
  head concrete chipping scaarifier; Steel header board man
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  and guideline setter; Tampers, Barko, Wacker and similar
  type; Trenching machine, handpropelled

  GROUP 4: Asphalt raker, luterman, ironer, apshalt dumpman and
  asphalt spreader boxes (all types); Concrete core cutter
  (walls, floors or ceilings), Grinder or sander; Concrete
  saw man; cutting walls or flat work, scoring old or new
  concrete; Cribber, shorer, lagging, sheeting and trench
  bracing, hand-guided lagging hammer; Laser beam in
  connection with laborer's work; Oversize concrete vibrator
  operator 70 pounds and over; Pipelayer performing all
  services in the laying, installation and all forms of
  connection of pipe from the point of receiving pipe in the
  ditch until completion of oepration, including any and all
  forms of tubular material, whether pipe, metallic or
  non-metallic, conduit, and any other stationary type of
  tubular device used for the conveying of any substance or
  element, whether water, sewage, solid, gas, air or other
  product whatsoever and without regard to the nature of
  material from which the tubular material is fabricated; No
  joint pipe and stripping of same; Prefabricated manhole
  installer; Sandblaster (nozzleman), Porta shot-blast, water
  blasting

  GROUP 5: Blasters Powderman-All work of loading holes,
  placing and blasting of all pwder and explosives of
  whatever type, regardless of method used for such loading
  and placing; Driller-all power drills, excluding
  jackhammer, whether core, diamond, wagon, track, multiple
  unit, and any and all other types of mechanical drills
  without regard to the form of motive power.

----------------------------------------------------------------
 LABO0089-002 11/01/2012

                                  Rates          Fringes

LABORER (MASON TENDER)...........$ 27.98            13.39
----------------------------------------------------------------
 LABO0089-004 07/01/2013

HEAVY AND HIGHWAY CONSTRUCTION

                                  Rates          Fringes

Laborers:  
     Group 1.....................$ 26.98            15.42
     Group 2.....................$ 27.66            15.42
     Group 3.....................$ 28.37            15.42
     Group 4.....................$ 29.17            15.42
     Group 5.....................$ 31.10            15.42

LABORER CLASSIFICATIONS  
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  GROUP 1: Laborer: General or Construction Laborer, Landscape
  Laborer. Asphalt Rubber Material Loader. Boring Machine
  Tender (outside), Carpenter Laborer (cleaning, handling,
  oiling & blowing of panel forms and lumber), Concrete
  Laborer, Concrete Screeding for rough strike-off, Concrete
  water curing. Concrete Curb & Gutter laborer, Certified
  Confined Space Laborer, Demolition laborer & Cleaning of
  Brick and lumber,Expansion Joint Caulking; Environmental
  Remediation, Monitoring Well, Toxic waste and Geotechnical
  Drill tender, Fine Grader, Fire Watcher, Limbers, Brush
  Loader, Pilers and Debris Handlers. flagman. Gas Oil and
  Water Pipeline Laborer. Material Hoseman (slabs, walls,
  floors, decks); Plugging, filling of shee bolt holes; Dry
  packing of concrete and patching; Post Holer Digger
  (manual); Railroad maintenance, repair trackman, road beds;
  Rigging & signaling; Scaler, Slip-Form Raisers, Filling
  cracks on any surface, tool Crib or Tool House Laborer,
  Traffic control (signs, barriers, barricades, delineator,
  cones etc.), Window Cleaner

  GROUP 2: Asphalt abatement; Buggymobile; Cement dumper (on 1
  yd. or larger mixers and handling bulk cement); Concrete
  curer, impervious membrane and form oiler; Chute man,
  pouring concrete; Concrete cutting torch; Concrete pile
  cutter; driller/Jackhammer, with drill steel 2 1/'2 feet or
  longer; Dry pak-it machine; Fence erector; Pipeline
  wrapper, gas, oil, water, pot tender & form man; Grout man;
  Installation of all asphalt overlay fabric and materials
  used for reinforcing asphalt; Irrigation laborer;
  Kettleman-Potman hot mop, includes applying asphalt,
  lay-klold, creosote, lime caustic and similar tyhpes of
  materials (dipping, brushing, handling) and waterproofing;
  Membrane vapor barrier installer; Pipelayer backup man
  (coating, grouting, making of joints, sealing caulkiing,
  diapering including rubber basket joints, pointing);
  Rotary scarifier, multiple head concrete chipper; Rock
  slinger; Roto scraper & tiller; Sandblaster pot tender;
  Septic tank digger/installer; Tamper/wacker operator; Tank
  scaler & cleaner; Tar man & mortar man; Tree
  climber/faller, chainb saw operator, Pittsburgh chipper &
  similar type brush shredders.

  GROUP 3: Asphalt, installation of all frabrics; Buggy Mobile
  Man, Bushing hammer;  Compactor (all types), Concrete Curer
  - Impervious membrane, Form Oiler, Concrete Cutting Torch,
  Concrete Pile Cutter,Driller/Jackhammer with drill steel 2
  1/2 ft or longer, Dry Pak-it machine, Fence erector
  including manual post hole digging,  Gas oil or water
  Pipeline Wrapper - 6 ft pipe and over, Guradrail erector,
  Hydro seeder, Impact Wrench man (multi plate),
  kettleman-Potman Hot Mop includes applying Asphalt,
  Lay-Kold, Creosote, lime caustic and similar types of
  materials (dipping, brushing or handling) and
  waterproofing.  Laser Beam in connection with Laborer work.
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  High Scaler, Operators of Pneumatic Gas or Electric Tools,
  Vibrating Machines, Pavement Breakers, Air Blasting,
  Come-Alongs and similar mechanical tools, Remote-Controlled
  Robotic Tools in connection with Laborers work.  Pipelayer
  Backup Man (Coating, grouting,m makeing of joints, sealing,
  caulking, diapering including rubber gasket joints,
  pointing and other services).  Power Post Hole Digger,
  Rotary Scarifier (multiple head concrete chipper
  scarifier), Rock Slinger, Shot Blast equipment (8 to 48
  inches), Steel Headerboard Man and Guideline Setter,
  Tamper/Wacker operator and similar types, Trenching Machine
  hand propelled.

  GROUP 4:  Any worker exposed to raw sewage.  Asphalt Raker,
  Luteman, Asphalt Dumpman, Asphalt Spreader Boxes, Concrete
  Core Cutter, Concrete Saw Man, Cribber, Shorer, Head Rock
  Slinger.  Installation of subsurface instrumentation,
  monitoring wells or points, remediation system installer;
  Laborer, asphalt-rubber distributor bootman; Oversize
  concrete vibrator operators, 70 pounds or over.  Pipelayer,
  Prfefabricated Manhole Installer, Sandblast Nozzleman
  (Water Balsting-Porta Shot Blast), Traffic Lane Closure.

  GROUP 5: Blasters Powderman-All work of loading holes,
  placing and blasting of all powder and explosives of
  whatever type, regardless of method used for such loading
  and placing; Horizontal directional driller, Boring system,
  Electronic traking,   Driller: all power drills excluding
  jackhammer, whether core, diamond, wagon, track, multiple
  unit, and all other types of mechanical drills without
  regard to form of motive power.  Environmental remediation,
  Monitoring well, Toxic waste and Geotechnical driller,
  Toxic waste removal. Welding in connection with Laborer's
  work.

----------------------------------------------------------------
 LABO0300-005 01/01/2014

                                  Rates          Fringes

Asbestos Removal Laborer.........$ 28.00            15.25

  SCOPE OF WORK:  Includes site mobilization, initial site
  cleanup, site preparation, removal of asbestos-containing
  material and toxic waste, encapsulation, enclosure and
  disposal of asbestos- containing materials and toxic waste
  by hand or with equipment or machinery; scaffolding,
  fabrication of temporary wooden barriers and assembly of
  decontamination stations.

----------------------------------------------------------------
 LABO1184-001 07/01/2014

                                  Rates          Fringes
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Laborers: (HORIZONTAL   
DIRECTIONAL DRILLING)  
     (1) Drilling Crew Laborer...$ 31.65            13.33
     (2) Vehicle Operator/Hauler.$ 31.82            13.33
     (3) Horizontal Directional 
     Drill Operator..............$ 33.67            13.33
     (4) Electronic Tracking 
     Locator.....................$ 35.67            13.33
Laborers: (STRIPING/SLURRY   
SEAL)  
     GROUP 1.....................$ 32.56            16.28
     GROUP 2.....................$ 33.86            16.28
     GROUP 3.....................$ 35.87            16.28
     GROUP 4.....................$ 37.61            16.28

LABORERS - STRIPING CLASSIFICATIONS  

  GROUP 1: Protective coating, pavement sealing, including
  repair and filling of cracks by any method on any surface
  in parking lots, game courts and playgrounds; carstops;
  operation of all related machinery and equipment; equipment
  repair technician

  GROUP 2: Traffic surface abrasive blaster; pot tender -
  removal of all traffic lines and markings by any method
  (sandblasting, waterblasting, grinding, etc.) and
  preparation of surface for coatings.  Traffic control
  person: controlling and directing traffic through both
  conventional and moving lane closures; operation of all
  related machinery and equipment

  GROUP 3: Traffic delineating device applicator: Layout and
  application of pavement markers, delineating signs, rumble
  and traffic bars, adhesives, guide markers, other traffic
  delineating devices including traffic control. This
  category includes all traffic related surface preparation
  (sandblasting, waterblasting, grinding) as part of the
  application process. Traffic protective delineating system
  installer: removes, relocates, installs, permanently
  affixed roadside and parking delineation barricades,
  fencing, cable anchor, guard rail, reference signs,
  monument markers; operation of all related machinery and
  equipment; power broom sweeper

  GROUP 4: Striper: layout and application of traffic stripes
  and markings; hot thermo plastic; tape traffic stripes and
  markings, including traffic control; operation of all
  related machinery and equipment

----------------------------------------------------------------
 LABO1414-003 08/07/2013

                                  Rates          Fringes



CA1.txt[10/29/2014 1:06:33 PM]

LABORER  
     PLASTER CLEAN-UP LABORER....$ 27.45            16.36
     PLASTER TENDER..............$ 30.00            16.36

Work on a swing stage scaffold: $1.00 per hour additional.

Work at Military Bases -  $3.00 additional per hour:
  Coronado Naval Amphibious Base, Fort Irwin, Marine Corps Air
  Station-29 Palms, Imperial Beach Naval Air Station, Marine
  Corps Logistics Supply Base, Marine Corps Pickle Meadows,
  Mountain Warfare Training Center, Naval Air
  Facility-Seeley, North Island Naval Air Station, Vandenberg
  AFB.

----------------------------------------------------------------
 PAIN0036-001 07/01/2014

                                  Rates          Fringes

Painters: (Including Lead   
Abatement)  
     (1) Repaint (excludes San 
     Diego County)...............$ 26.89            12.28
     (2) All Other Work..........$ 30.27            12.28

  REPAINT of any previously painted structure.  Exceptions:
  work involving the aerospace industry, breweries,
  commercial recreational facilities, hotels which operate
  commercial establishments as part of hotel service, and
  sports facilities.

----------------------------------------------------------------
 PAIN0036-010 01/01/2014

                                  Rates          Fringes

DRYWALL FINISHER/TAPER  
     (1) Building & Heavy 
     Construction................$ 25.69            13.79
     (2) Residential 
     Construction (Wood frame 
     apartments, single family 
     homes and  multi-duplexes 
     up to and  including four 
     stories)....................$ 21.00            13.41
----------------------------------------------------------------
 PAIN0036-012 10/01/2013

                                  Rates          Fringes

GLAZIER..........................$ 38.80            17.25
----------------------------------------------------------------
 PAIN0036-019 07/01/2014
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                                  Rates          Fringes

SOFT FLOOR LAYER.................$ 26.77            12.75
----------------------------------------------------------------
 PLAS0200-005 08/06/2014

                                  Rates          Fringes

PLASTERER........................$ 37.43            13.28

  NORTH ISLAND NAVAL AIR STATION, COLORADO NAVAL AMPHIBIOUS
  BASE, IMPERIAL BEACH NAVAL AIR STATION:  $3.00 additional
  per hour.

----------------------------------------------------------------
 PLAS0500-001 07/01/2014

                                  Rates          Fringes

CEMENT MASON/CONCRETE FINISHER  
     GROUP 1.....................$ 22.29            17.10
     GROUP 2.....................$ 23.94            17.10
     GROUP 3.....................$ 26.57            17.25

  CEMENT MASONS -  work inside the building line, meeting the
  following criteria:

  GROUP 1:  Residential wood frame project of any size;  work
  classified as Type III, IV or Type V construction;
  interior tenant improvement work regardless the size of the
  project; any wood frame project of four stories or less.

  GROUP 2: Work classified as type I and II construction

  GROUP 3: All other work

----------------------------------------------------------------
 PLUM0016-006 07/01/2014

                                  Rates          Fringes

PLUMBER, PIPEFITTER,   
STEAMFITTER  
     Camp Pendleton..............$ 49.21            20.36
     Plumber and Pipefitter
      All other work except 
      work on new additions and 
      remodeling of bars, 
      restaurant, stores and 
      commercial buildings not 
      to exceed 5,000 sq. ft. 
      of floor space and work 
      on strip malls, light 
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      commercial, tenant 
      improvement and remodel 
      work.......................$ 44.71            20.36
     Work ONLY on new additions 
     and remodeling of 
     commercial buildings, 
     bars, restaurants, and 
     stores not to exceed 5,000 
     sq. ft. of floor space......$ 43.33            19.38
     Work ONLY on strip malls, 
     light commercial, tenant 
     improvement and remodel 
     work........................$ 34.59            17.71
----------------------------------------------------------------
 PLUM0016-011 07/01/2014

                                  Rates          Fringes

PLUMBER/PIPEFITTER  
     Residential.................$ 36.15            16.28
----------------------------------------------------------------
 PLUM0345-001 07/01/2014

                                  Rates          Fringes

PLUMBER  
     Landscape/Irrigation Fitter.$ 29.27            19.75
     Sewer & Storm Drain Work....$ 33.24            17.13
----------------------------------------------------------------
 ROOF0045-001 07/01/2012

                                  Rates          Fringes

ROOFER...........................$ 25.08             7.28
----------------------------------------------------------------
 SFCA0669-001 07/01/2013

                                  Rates          Fringes

SPRINKLER FITTER.................$ 34.86            18.66
----------------------------------------------------------------
 SHEE0206-001 01/01/2012

                                  Rates          Fringes

SHEET METAL WORKER  
     Camp Pendleton..............$ 35.05            19.23
     Except Camp Pendleton.......$ 33.05            19.23
     Sheet Metal Technician......$ 25.22             6.69

SHEET METAL TECHNICIAN - SCOPE:
a. Existing residential buildings, both single and
multi-family, where each unit is heated and/or cooled by a
separate system  b. New single family residential buildings
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including tracts.  c. New multi-family residential buildings,
not exceeding five stories of living space in height, provided
each unit is heated or cooled by a separate system. Hotels and
motels are excluded.  d. LIGHT COMMERCIAL WORK: Any sheet
metal, heating and air conditioning work performed on a project
where the total construction cost, excluding land, is under
$1,000,000  e. TENANT IMPROVEMENT WORK: Any work necessary to
finish interior spaces to conform to the occupants of
commercial buildings, after completion of the building shell

----------------------------------------------------------------
 TEAM0036-001 07/01/2012

                                  Rates          Fringes

Truck drivers:  
     GROUP 1.....................$ 15.40            20.50
     GROUP 2.....................$ 24.99            20.50
     GROUP 3.....................$ 25.19            20.50
     GROUP 4.....................$ 25.39            20.50
     GROUP 5.....................$ 25.59            20.50
     GROUP 6.....................$ 26.09            20.50
     GROUP 7.....................$ 27.59            20.50

  FOOTNOTE: HAZMAT PAY:  Work on a hazmat job, where hazmat
  certification is required, shall be paid, in addition to
  the classification working in, as follows: Levels A, B and
  C - +$1.00 per hour.  Workers shall be paid hazmat pay in
  increments of four (4) and eight (8) hours.

TRUCK DRIVER CLASSIFICATIONS    

  GROUP 1: Fuel Man, Swamper

  GROUP 2:  2-axle Dump Truck, 2-axle Flat Bed,Concrete Pumping
  Truck, Industrial Lift Truck, Motorized Traffic Control,
  Pickup Truck on Jobsite

  GROUP 3: 2-axle Water Truck, 3-axle Dump Truck, 3-axle Flat
  Bed, Erosion Control Nozzleman, Dump Crete Truck under 6.5
  yd, Forklift 15,000 lbs and over, Prell Truck, Pipeline
  Work Truck Driver, Road Oil Spreader, Cement Distributor or
  Slurry Driver, Bootman, Ross Carrier

  GROUP 4: Off-road Dump Truck under 35 tons 4-axles but less
  than 7-axles, Low-Bed Truck & Trailer, Transit Mix Trucks
  under 8 yd, 3-axle Water Truck, Erosion Control Driver,
  Grout Mixer Truck, Dump Crete 6.5yd and over, Dumpster
  Trucks, DW 10, DW 20 and over, Fuel Truck and Dynamite,
  Truck Greaser, Truck Mounted Mobile Sweeper 2-axle Winch
  Truck
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  GROUP 5: Off-road Dump Truck 35 tons and over, 7-axles or
  more, Transit Mix Trucks 8 yd and over, A-Frame Truck,
  Swedish  Cranes

  GROUP 6:  Off-Road Special Equipment (including but not
  limited to Water Pull Tankers, Athey Wagons, DJB, B70
  Wuclids or like Equipment)
  
  GROUP 7:  Repairman

----------------------------------------------------------------

WELDERS - Receive rate prescribed for craft performing
operation to which welding is incidental.

================================================================
 

Unlisted classifications needed for work not included within
the scope of the classifications listed may be added after
award only as provided in the labor standards contract clauses
(29CFR 5.5 (a) (1) (ii)).

----------------------------------------------------------------
 

The body of each wage determination lists the classification
and wage rates that have been found to be prevailing for the
cited type(s) of construction in the area covered by the wage
determination.  The classifications are listed in alphabetical
order of "identifiers" that indicate whether the particular
rate is union or non-union.

Union Identifiers

An identifier enclosed in dotted lines beginning with
characters other than "SU" denotes that the union
classification and rate have found to be prevailing for that
classification. Example:  PLUM0198-005 07/01/2011.  The first
four letters , PLUM, indicate the international union and the
four-digit number, 0198, that follows indicates the local union
number or district council number where applicable , i.e.,
Plumbers Local 0198.  The next number, 005 in the example, is
an internal number used in processing the wage determination.
The date, 07/01/2011, following these characters is the
effective date of the most current  negotiated rate/collective
bargaining agreement which would be July 1, 2011 in the above
example.

Union prevailing wage rates will be updated to reflect any
changes in the collective bargaining agreements governing the
rates.
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0000/9999: weighted union wage rates will be published annually
each January.

Non-Union Identifiers

Classifications listed under an "SU" identifier were derived
from survey data by computing average rates and are not union
rates; however, the data used in computing these rates may
include both union and non-union data.  Example:  SULA2004-007
5/13/2010. SU indicates the rates are not union majority rates,
LA indicates the State of Louisiana; 2004 is the year of the
survey; and 007 is an internal number used in producing the
wage determination.  A 1993 or later date, 5/13/2010, indicates
the classifications and rates under that identifier were issued
as a General Wage Determination on that date.

Survey wage rates will remain in effect and will not change
until a new survey is conducted.
 

----------------------------------------------------------------

                   WAGE DETERMINATION APPEALS PROCESS

1.) Has there been an initial decision in the matter? This can
be:

*  an existing published wage determination
*  a survey underlying a wage determination
*  a Wage and Hour Division letter setting forth a position on
   a wage determination matter
*  a conformance (additional classification and rate) ruling

On survey related matters, initial contact, including requests
for summaries of surveys, should be with the Wage and Hour
Regional Office for the area in which the survey was conducted
because those Regional Offices have responsibility for the
Davis-Bacon survey program. If the response from this initial
contact is not satisfactory, then the process described in 2.)
and 3.) should be followed.

With regard to any other matter not yet ripe for the formal
process described here, initial contact should be with the
Branch of Construction Wage Determinations.  Write to:

            Branch of Construction Wage Determinations
            Wage and Hour Division
            U.S. Department of Labor
            200 Constitution Avenue, N.W.
            Washington, DC 20210
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2.) If the answer to the question in 1.) is yes, then an
interested party (those affected by the action) can request
review and reconsideration from the Wage and Hour Administrator
(See 29 CFR Part 1.8 and 29 CFR Part 7). Write to:

            Wage and Hour Administrator
            U.S. Department of Labor
            200 Constitution Avenue, N.W.
            Washington, DC 20210

The request should be accompanied by a full statement of the
interested party's position and by any information (wage
payment data, project description, area practice material,
etc.) that the requestor considers relevant to the issue.

3.) If the decision of the Administrator is not favorable, an
interested party may appeal directly to the Administrative
Review Board (formerly the Wage Appeals Board).  Write to:

            Administrative Review Board
            U.S. Department of Labor
            200 Constitution Avenue, N.W.
            Washington, DC 20210

4.) All decisions by the Administrative Review Board are final.

================================================================

          END OF GENERAL DECISION




